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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Commonwealth Edison Company  ) 
      ) 
Proposal to Implement a Purchase ) No. 10-0138 
Of Receivables with Consolidated  ) 
Billing (PORCB) Service   ) 
      ) 
(Tariffs filed January 20, 2010  ) 
 
________________________________________________________________ 
 

STAFF MOTION TO STRIKE 
________________________________________________________________ 
 
 

NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.190, files this 

Motion To Strike (“Motion”) a portion of Commonwealth Edison Company’s Reply Brief. 

I. INTRODUCTION 
 

On January 20, 2010, Commonwealth Edison Company (the “Company” or 

“ComEd”) filed with the Illinois Commerce Commission (“Commission” or “ICC”) revised 

tariffs in order to implement a purchase of receivables with consolidated billing service  

for the benefit of retail customers and retail electric suppliers, pursuant to Section 16-

118 of the Illinois Public Utilities Act, “Services provided by electric utilities to alternative 

retail electric suppliers,” 220 ILCS 5/16-118.  On February 24, 2010, the Commission 

entered Suspension Orders commencing the investigation concerning the propriety of 

ComEd’s proposal to implement a PORCB service and on June 2, 2010 entered a 

Resuspension Order extending the suspension through December 18, 2010.  In due 

course, the Administrative Law Judge assigned to this proceeding established a 
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schedule for the submission of pre-filed testimony, hearings, and briefs (Tr., March 24, 

2010, p. 9). 

On September 2, 2010, the parties and Staff filed Initial Briefs in this matter.  On 

September 15, the parties filed Reply Briefs. 

II. ARGUMENT 
 

Staff moves to strike part of a footnote which introduces for the first time new 

facts in the form of a document that is not in the record and a new argument that is 

anchored to the improper new factual document.  See ComEd Reply Brief, at 20, n. 10.  

Footnote 10 cites a Moody’s document which is not part of the record.  Staff has not 

seen this article.  ComEd did not provide Staff the entire article but merely quoted a 

small portion of it.  Staff does not know the context of the article in whole from which the 

quoted portion was extracted.  In addition to the Moody’s quotation, the Company’s 

associated argument should be stricken because it is the Company’s interpretation of 

facts in the article for which an expert is needed.  Staff has neither had nor will have an 

opportunity to address these new facts or the new argument tied to the article due to the 

inappropriate manner in which ComEd introduced the Moody’s article.  Likewise, Staff 

has neither had nor will have an opportunity to cross-examine a ComEd witness 

regarding the Moody’s article and associated argument.  

Staff is entirely denied the opportunity to address in any manner (as evidence or 

as argument to be briefed) the Moody’s article and associated argument because 

ComEd chose to include this information in its Reply Brief.  In colloquial legal 

vernacular, ComEd is attempting to “sandbag” Staff (and the other parties), which 

prejudices Staff in its obligations to provide the Commission with a comprehensive 
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record.  Such tactics are improper under long-established Illinois case law precedent 

and Commission practice and should not be sanctioned by the Commission.1   

Specifically, Staff moves to strike the language in footnote Footnote 10 denoted 

by the strikethough as follows: 

Although Staff attempts to establish increased risk under the Funding Law 
by citing to a two-year difference between the expected and final maturity 
dates as “evidence” that “the timing of cost recovery was uncertain even 
for transition bonds,” this is completely wrong. (Staff Init. Br. at 74.) To the 
contrary, the expected and final maturity dates are set forth as part of the 
overall structure of the bonds required to accomplish the AAA rating. In 
other words, this provision is included to provide assurance to investors in 
the same way that the segregation of funds and bankruptcy remote trust 
provisions do. Indeed, Moody’s has explained that "[m]ost stranded cost 
transactions have a two-year window between the expected and legal final 
maturities to provide sufficient time to implement a true-up if necessary to 
adjust for any under collections that arise from volatility in consumption 
patterns or other unforeseen events." Taimar Jamir, Stranded Costs: A 
Resilient Asset Class, Moody’s Investor Services, Jan. 3, 2005, at 2. 
These dates do not reflect a risk that recovery will be incomplete or 
inadequate. 

 

ComEd Reply Brief, at 20, n. 10 (strikeout added). 

Proper argument in Reply Briefs, like proper rebuttal testimony, is limited to 

answering or responding to evidence or arguments raised by an adversary.  See 

Rodriguez v. City of Chicago, 21 Ill. App. 3d 623, 625-26 (1st Dist. 1974); Gray v. 

Bonfield, 59 Ill. App. 381 (1st Dist. 1895).  The Commission’s practice has long been to 

follow Illinois law in requiring that reply briefs and rebuttal testimony respond to another 

party’s initial briefs or direct testimony and not raise entirely new issues or introduce 

new information that should have been properly presented in a party’s case earlier.  See 

Illinois Bell Tel. Co., Docket 02-0864, Order, pp. 294-98 (2004); Citizens Util. Co. of Ill., 

                                                 
1  This inappropriate tactic also imposes unnecessary burdens on the Administrative Law Judge in 
that new facts and arguments are being made in reply briefs at a time when the parties should be 
narrowing issues rather than improperly expanding issues.   
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Docket 84-0237, 1985 Ill. PUC LEXIS 38, *42-52 (1985).  Footnote 10 introduces new 

facts and associated new expert witness argument in the form of a Moody’s document 

which is not part of the record and is thus improper and should be stricken. 

III. CONCLUSION 
 
 WHEREFORE, for all of the noted above reasons, Staff respectfully requests that 

the above-identified language contained in footnote 10 of ComEd’s Reply Brief be 

stricken. 

 
 
 
 

Respectfully submitted, 

      ____________________________ 

       
      Michael Lannon  
      Jessica Cardoni 

160 North LaSalle Street 
      Suite C-800 
      Chicago, Illinois 60601 
      312 / 793-2877 
 
    
      Illinois Commerce Commission 
 
September 16, 2010 
 


