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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY  ) 

        ) No.  10-0467 

Proposed general increase in electric rates   ) 

 

 

PEOPLE OF THE STATE OF ILLINOIS’ and DOMINION RETAIL, INC.’S 

REPLY  

TO COMMONWEALTH EDISON COMPANY’S COMBINED REPLY IN SUPPORT OF 

MOTION FOR LEAVE TO FILE  

SUPPLEMENTAL DIRECT TESTIMONY AND RESPONSE TO 

MOTIONS TO DISMISS 

 

NOW COME the People of the State of Illinois, by and through LISA MADIGAN, 

Attorney General of the State of Illinois (“the People” or “AG”); and Dominion Retail, Inc., 

through its attorney, and pursuant to Part 200.190 of the rules of the Illinois Commerce 

Commission (“Commission” or “ICC”), hereby file their reply to “Commonwealth Edison 

Company’s (“ComEd” or “the Company”) Combined Reply in Support of Motion for Leave to 

File Supplemental Direct Testimony and Response to Motions to Dismiss” (“ComEd 

Response”), filed on September 9, 2010.   

Contrary to the Company’s arguments, dismissing ComEd’s June 30
th

 filing and tariffs 

would in no way constitute a rate moratorium or unconstitutional taking.  The facts of the 

procedural tactics employed by ComEd simply don’t apply to the case law cited by the 

Company.  In addition, ComEd’s protestations to the contrary, Commission orders and their 

enforcement in no way stands as an impediment to the request or granting of needed and proven 

rate relief.  Under ComEd’s interpretation of the law and regulatory practice, a utility can pick 

and choose the degree and timing of its adherence to Commission orders.  Allowing ComEd to 
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file a rate case in a piecemeal fashion, thereby reducing the amount of time Staff and intervenors 

have to review a rate increase filing, would establish a terrible precedent that puts the utility in 

the regulatory driver’s seat, rather than the regulators.  For the reasons stated below, the 

Commission should grant the AG/Dominion Motion to Dismiss.    

I. The Commission Has the Authority to Dismiss ComEd’s June 30, 2010 Tariffs and Filing. 

 

In its Response, ComEd asserts that the Commission lacks the authority to require that it file 

specific information according to procedures established for rate case filings because to do so amounts to 

a rate moratorium and a violation of its constitutional rights.  ComEd Response at 2.  ComEd is wrong as 

a matter of law.  The Public Utilities Act (“the Act”) makes clear Commission has the authority to 

demand that utilities under its jurisdiction produce whatever utility books, papers or records it needs to 

carry out its regulatory responsibilities: 

Every public utility shall furnish to the Commission all information required by it 

to carry into effect the provisions of this Act… 

Whenever required by the Commission, every public utility shall deliver to the 

Commission, any or all maps, profiles, reports, documents, books, accounts, 

papers and records in its possession, or in any way relating to its property or 

affecting its business, and inventories of its property, in such form as the 

Commission may direct, or verified copies of any or all of the same. 

Every public utility shall obey and comply with each and every requirement of 

this Act and every order, decision, direction, rule or regulation made or prescribed 

by the Commission in the matters herein specified, or any other matter in any way 

relating to or affecting its business as a public utility, and shall do everything 

necessary or proper in order to secure compliance with and observance of this Act 

and every such order, decision, direction, rule or regulation by all of its officers, 

agents and employees. 

220 ILCS 5/5-101 (emphasis added). 

 

 But in response to the explicit requirements of the Public Utilities Act, and having failed 

for the third time (see part IV below) to comply with the Commission’s orders, ComEd now 

boldly asserts that it can’t be expected to “fully comply with all directives in prior Commission 



3 
 

orders” because to do so could keep it from filing rate cases.  ComEd Response at 3.   The 

Company then complains that “at any time” the Commission might try to impose substantive 

requirements on a utility that could be “difficult” or “time-consuming,” and that such power is 

somehow inconsistent with Article IX of the Public Utilities Act.  Id.  The Company apparently 

believes it is unreasonable for the Commission to exercise its legal authority if it is inconvenient 

for ComEd or not in its financial interest. 

 The Commission’s directive that ComEd provide it with the cost studies it needs to 

design rates is the result of a specific order no different than the orders establishing filing 

requirements for rate cases in general, as, for example, those set forth in Part 285 of the 

Commission’s rules.  The Commission’s authority over public utilities is plenary in nature.  

Abbott Laboratories, Inc. v. Illinois Commerce Commission, 289 Ill.App.3d 705, 711, 682 

N.E.2d 340, 347 (1997).    The Commission is authorized to “regulate the mode and manner of 

all investigations and hearings, and alter and amend the same.”  Business and Professional 

People for the Public Interest vs. Illinois Commerce Commission, 136 Ill. 2d 192, 203, (1989), 

citing Section 10-101 of the Act, 220 ILCS 5/10-101.  The Commission’s general supervisory 

authority over public utilities extends to its oversight of utility compliance with Commission 

orders, 220 ILCS 5/4-101, including orders regarding studies or reports that the Commission 

determines are required to set just and reasonable rates.  The Commission’s directive to ComEd 

that it produce the required cost studies, exhorted over a three year period, was well within the 

broad authority that Illinois courts have acknowledged the Commission exercises over public 

utilities.  The Company’s failure to produce those studies as required by its Order in Docket No. 

08-0532 and its administrative rules allows the Commission to reject that filing, as long as the 

dismissal is without prejudice to ComEd’s re-filing at any time of its choosing. 
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A rate filing is not, as ComEd stubbornly implies, any submission of documents made by 

a utility at any time during the course of a Commission investigation.  Taking ComEd’s 

argument to its logical but unreasonable conclusion, it should be permitted to file any rate change 

request in whatever piecemeal fashion it deems suits its interests, the Commission’s rules and 

orders notwithstanding.
1
   

This overt flaunting of Commission authority must not be tolerated.  If the Commission 

fails to exact consequences in response to ComEd’s violation of its explicit orders, there will be 

nothing to prevent ComEd – or any other utility – from attempting to meet filing requirements 

entirely on their own schedules, not just 40 days late, but 50, 60 or even 90 days late.  ComEd’s 

actions amount to more than mere violation of a technical requirement.  They represent the 

utility’s blatant disregard for the Commission’s duty to protect the public interest by making 

thorough and considered evaluation of regulatory requests.  Moreover, they seriously interfere 

with the ability of Commission’s own staff to investigate the request, undermining the integrity 

of any final decision.     

 

II. Requiring ComEd to Abide By Commission Orders in its Section 9-201 Rate Filings 

Does Not Constitute a Rate Moratorium or Unconstitutional Taking. 
 

In its response, ComEd equates the AG/Dominion argument that ComEd was required to 

comply with the Commission’s Order of April 21, 2010 in ICC Docket No. 08-0532 at the time 

of its next rate filing as an unlawful rate moratorium, citing Business and Professional People for 

the Public Interest v. Illinois Commerce Comm’n, 136 Ill.2d 192, 225 (1989) (“BPI I”).  The 

                                                           
1
   If the Company considered the requirements of the 08-0532 order too “difficult” or “time-consuming,” it could 

have filed a petition for clarification or rehearing.  But ComEd did not file any challenge to the substance or specific 

obligations of the special investigation order.  
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Company asserts that the Motion, if granted, “would empower the Commission to unilaterally 

prelude utilities from filing rate cases.”  ComEd Response at 3.   The Company’s interpretation 

of both the Commission’s authority under the Public Utilities Act and Illinois case law on this 

point is simply wrong.  

No party disputes that utilities are free to file tariffs seeking rate increases at any time.  

However, as noted above, public utilities are required to abide by Commission orders and rules.  

See, e.g., 220 ILCS 5/4-202.  Rejecting tariffs, without prejudice, in no way constitutes a rate 

moratorium.  The Company has been and continues to be free to file a complete rate increase 

filing that complies with the Commission’s directives at any time.  However, it cannot avoid the 

directives of Commission orders merely to coincide with its corporate and regulatory strategies.   

Moreover, comparing the relief requested in AG/Dominion motion with the rate 

moratorium that was the subject of the BPI I case is completely inapposite.  In BPI I, the Illinois 

Supreme Court reversed an ICC order that approved an illegal partial settlement that (1) granted 

ComEd a two-step rate increase for electric service over a five-year period and (2) specifically 

precluded the company from filing for a rate increase during that same five-year period.  BPI I, 

136 Ill.2d at 229-230.  In that case, the Court rejected as illegal the Commission’s adoption of a 

single test year, as required by its rules, but then, when deciding certain issues such as whether 

the nuclear generating units for which ComEd sought rate recovery were used and useful, 

refusing to rely on testimony based on the test year.  The Court held that in doing so, the 

Commission violated its rules and the Act to the prejudice of the intervenors, and issued a 

decision that was not supported by substantial evidence.  Id. at 226-227.   

In the instant case, as discussed further below (and in the AG/Dominion Motion to 

Dismiss), ComEd’s failure to file the cost of service studies with its original rate case filing was 
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an act of omission of its own doing.  ComEd chose to file the case when it did without the 

required studies.  While the Company claims in its Response that, according to its $396 million 

rate request and its own calculations, it is losing “over a million dollars a day in lost revenue”, 

the Company never claimed at the time of its June 30
th

 filing that its failure to file the ordered 

cost of service studies at that point in time was due to any dire financial condition.  The 

Company simply acknowledged the purposeful omission, stated “there was insufficient time to 

change the filing to reflect all of that Order’s decisions, and noted that it “intends to request 

permission to file supplemental direct testimony to address those remaining directives”, with a 

“target for doing so” of 60 days.  ComEd ex. 14.0 (Hemphill) at 8.   ComEd rate design 

witnesses further asserted at the time of the June 30
th

 filing that the Company incorporated the 

directives set forth in the Commission’s complying with the Commission’ Docket No. 08-0532 

Order “to the extent practical.”  ComEd Ex. 16.0 (Alongi, Garcia) at 1.  

 The Company’s response implies, without explicitly stating, that its decision to file a rate 

case that by its own omission did not “reflect all of that (08-0532) Order’s decisions” (ComEd 

Ex. 14.0 at 8) was one of financial necessity.  The facts and the law state otherwise. 

If ComEd needed to request a rate increase when it did – despite the incomplete status of the 

filing – it had a vehicle for doing so:  Section 9-202(b) of the Act.  Specifically, that section of 

the Act permits a utility to seek a temporary or interim rate relief based on facts and 

circumstances that must be established by the utility.  220 ILCS 5/9-202(b).  ComEd made no 

such request.  Instead, in an act of hubris, it filed the rate case it wanted, when it wanted – 

Commission orders notwithstanding. 

 Public statements made by the Company to shareholders verify that fact.  Exactly two 

days after the Commission issued its April 21, 2010 order in Docket No. 08-0532, ComEd’s 
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corporate parent, Exelon, told shareholders at its first quarter shareholders’ Earnings Conference 

Call that ComEd would be filing a delivery service rate case in the 2
nd

 quarter of 2010.  Clearly, 

the Company knew of the requirements of the 08-0532 Order when it made that promise to 

shareholders.  A slide from that conference call is attached to this Reply as Appendix A.
2
  

Clearly, the Commission’s Order was not about to derail the Company’s regulatory plan to have 

new rates in place before the start of the summer of 2011. 

As for the Company’s alleged financial hardship that granting the Motion to Dismiss 

would cause, ComEd’s parent company’s public statements suggest that, on the contrary, 

ComEd’s financial picture is robust and, in Exelon’s own words “strong”.   As shown in 

Appendices B and C,
3
 ComEd posted significant gains in its earnings per share over last year.  

Exelon officials further reported that ComEd helped significantly offset declines in Exelon’s 

generating portion of the business, and predicted a return on equity for ComEd of at least 10 

percent in 2010.  Accordingly, the implication in ComEd’s response that the Company will be 

somehow financially crippled by dismissal of this case with the right to refile at any time is 

dubious, and should be rejected.  

III. Dismissing the June 30, 2010 Tariffs and Rate Filing Without Prejudice In No Way 

Constitutes an Unconstitutional Taking. 
 

Along with its claim that granting the motion to dismiss would impose an illegal rate 

moratorium, ComEd argues that dismissal (notwithstanding the right to refile) would constitute 

an unconstitutional taking of property.  ComEd Response at 4.  The Company cites federal 

landmark case law that establishes a utility’s right to just compensation, and claims that 

“(r)equiring ComEd to ensure that it complies with all prior Commission Orders before it files a 

                                                           
2
 See 1

st
 Quarter Earnings Conference Call of April 23, 2010: 

http://www.exeloncorp.com/performance/investors/events.aspx. 
3
 See 2

nd
 Quarter Earnings Conference Call of July 22, 2010: 

http://www.exeloncorp.com/performance/investors/events.aspx 
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request to recover a current revenue deficiency would erect a barrier that precludes ComEd from 

obtaining, or even seeking to obtain, just compensation for its prudently and reasonably incurred 

costs.”  ComEd Response at 5.  Once again, ComEd misapplies the law to the facts at hand. 

First, as noted above, there was and is no barrier from ComEd getting rate relief from the 

Commission, even if it determined it needed regulatory action prior to completion of the 08-

0532-ordered cost studies.  Section 9-202(b) of the Act allows ComEd to request a temporary 

rate increase without a full investigation and passage of the 11 months permitted under Section 

9-201.   ComEd could have explained the “facts and circumstances” (220 ILCS 5/9-202(b)) that 

created its inability to complete the ordered cost studies as a part of a request for temporary rate 

relief, but it chose not to invoke that opportunity, and instead, as noted above, filed the 

incomplete case that triggered the now abbreviated time frame for Commission evaluation of the 

filing under Section 9-201 of the Act.  By doing so, ComEd ensured that Staff and intervenors 

would have less than the permitted 11-month time frame to review the new costs studies and 

“exemplar” tariffs. 

Second, the notion that by its mere filing of a rate case, it is entitled to the $396 million 

rate increase it requested in its June 30, 2010 filing (“over a million dollars per day”), and that a 

dismissal would consist of a taking of that property right, is wrong as a matter of law.  The 

Commission suspended the tariffs the Company filed on June 30, thereby triggering its 

investigation of the need for the alleged revenue deficiency under Section 9-201 of the Act.  No 

evidence has been formally admitted in the case.  It is possible that the Commission could order 

a rate decrease, or, at a minimum, order a substantially decreased revenue requirement than the 

one ComEd alleges is required by the test year data and pre-filed testimony submitted.  Dismissal 

of the June 30 tariffs and filing, contrary to the Company’s claims, would merely ensure that the 
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Commission, Staff and intervenors are not prejudiced by a utility’s selective adherence to a 

Commission order.   

Again, no party disputes a utility’s right to just compensation and the need for regulators 

to allow a utility to recover costs prudently and reasonably incurred.  Ensuring that a utility plays 

by the ratemaking rules and orders established by the Commission, however, in no way threatens 

the utility’s right to recovery its prudently incurred costs and a fair return. ComEd’s arguments in 

this regard should be rejected. 

IV. ComEd’s Claims of Prejudice and Inability to File the Required Cost Studies By 

June 30, 2010 Ring Hollow and Do Not Support Denial of the AG/Dominion Motion 

to Dismiss.  

 

ComEd asserts that it was unable to “postpone” its rate filing, due to the complicated 

process involved in a rate case.  ComEd Response at 10.  This strawman argument should be 

rejected.  Commonwealth Edison’s failure to comply with Commission directives to submit cost 

of service studies for the Commission’s consideration in setting rates is nothing new.  The 

Company has been aware of its deficiencies in this area for several years.  In the Company’s last 

rate case, Docket No. 07-0566, consideration of all of the evidence led the Commission to 

conclude that ComEd had failed to provide sufficient evidence on several cost of service issues 

and directed the company to provide studies on, inter alia, “bundled supply customer costs, 

street lighting costs, separation of costs for primary and secondary service, the nature and extent 

of use of railroad class customers facilities to provide service to other customers…”  Order, 

Docket No. 07-0566, September 10, 2008, at 237.   

The Commission then took additional steps to enforce this directive.  Immediately 

following the  vote of the Final Order in the 07-0566 rate case, the Commissioners decided to 

initiate a special investigation in a separate docket “…to perform a comparative analysis with the 
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rate structure allowed in our Order in Docket 07-0566.  Based on this analysis we will determine 

what changes, if any, are necessary, to ensure that the rate structure of ComEd, with appropriate 

consideration of historic rate structures of the company, are in fact just and reasonable. “   

Initiating Order, Docket No. 08-0532, p 2-3.   Presumably compelled by ComEd’s intransigence, 

the Commission sought to act in a manner that would ensure that new rates would fairly reflect 

the findings resulting from years of investigation into ComEd’s cost of providing utility service.    

But even following 17 months of litigation, ComEd still failed to provide the 

Commission with the information it had been seeking for years.  Once again, the Commission 

directed ComEd to file specific cost of service testimony in its subsequent rate case.   The 

ordering paragraphs in the 08-0532 could not have been clearer:  three times the Commission 

directs ComEd to provide the needed studies “in its next rate filing” on issues relating to the 

primary/secondary split, street lighting, and customer care costs.  Order, Docket No. 08-0532 at 

85.  Again, there is no ambiguity about what is meant by a rate filing:  it is the filing made by a 

utility to request a change to existing utility rates.   

Conclusion 

WHEREFORE, the People and Dominion request that the Commission (1) deny 

ComEd’s Motion for Leave to File Supplemental Direct Testimony, as well as the tariffs that 

accompanied that filing, pursuant to Section 9-201 of the Act and Part 286.20 of the 

Commission’s rules; and (2) dismiss without prejudice ComEd’s June 30 request for a general 

increase in electric service delivery rates, as noncompliant with its Order in ICC Docket No. 08-

0532, and reject the tariffs that accompanied that filing.  ComEd’s August 9
th

 filing did not 

bring the June 30
th

 filing into compliance with the Final Order in 08-0532.  Therefore, the 

Company’s revenue requirement proposal has not been properly presented to the Commission in 






