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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
 
 
 
 
 
 
 
 

 
REPLY BRIEF OF 

THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION 
 
 

The Illinois Competitive Energy Association (“ICEA”),1

 

 by and through its counsel, respectfully 

submits the following Reply Brief in the above captioned proceeding.   

STAFF HAS FAILED TO ASSEMBLE A COMPELLING ARGUMENT IN ITS INITIAL BRIEF IN SUPPORT OF 
ITS .68 PERCENT COST RECOVERY MECHANISM. 
 
 Staff has failed to make  a compelling argument in its Initial Brief to support its .68 percent cost 

recovery mechanism.  Staff improperly narrows the intended beneficiaries of POR and UCB as the 

General Assembly has already decided that the service is to be designed with both residential and eligible 

commercial customers in mind.  The General Assembly did not place its’ "bet" solely on residential 

customers that do not have alternative supply options2 when it came to designing who should benefit from 

POR and UCB.  Rather, these two policy tools for fostering retail electric competition were intentionally 

designed for a broader grouping of customers in keeping with the Public Utility Act's (the "Act") broader 

mandate of promoting the development of an effectively competitive retail electricity market that operates 

efficiently and benefits all Illinois consumers.3

                                                 
1 The comments expressed in this filing represent the position of ICEA as an organization but may not represent the 
views of any particular member of ICEA. 

  Staff itself acknowledges that "PORCB certainly has the 

2 See, Staff Initial Brief at page 25 (" . . . Staff views as the overarching goal of UCB/POR:  further enabling RES to 
serve customers that currently do not have alternative supply options.") 
3 See, Staff Initial Brief at page 8 (Staff, quoting Section 20-102 of the Act,  notes that the Commission has a 
statutory mandate to promote the development of an effectively competitive retail electricity market that operates 
efficiently and benefits all Illinois consumers.)  See also, Staff Initial Brief at page 9 (Staff noting that the 

 
Commonwealth Edison Company, 
Proposal to establish Rider PORCB 
(Purchase of Receivables with Consolidated Billing)  
and to revise other related tariffs. 
 
 
 

 
) 
) 
) 
) 
) 

 
 
 
No. 10-0138 
 



  

2 
 

potential to enable RESs [retail electric suppliers] to serve [small and medium sized commercial 

customers] even better."4

   Staff laments that "when it comes to the RESs decision-making process, the Commission does 

not have perfect information"

 

5 and that "to some extent the Commission will have to guess as to whether 

a chosen cost recovery mechanism may prevent a RES from using PORCB."6  Staff is correct that the 

Commission does not know with 100% certainty whether any particular RES will ultimately use ComEd's 

PORCB product.  But what the Commission does know, and can say with 100% certainty, is the fact that 

the RES community represented through the State's two most prominent and active RES trade 

organizations, has stood squarely in support of ComEd's 50 cent per bill charge.  In addition, the cost 

recovery mechanism was developed in cooperation with the Citizen Utility Board. Only one supplier, 

Dominion Retail, supports Staff's position, and even then only as an alternative to its preferred position of 

not having to pay any PORCB implementation costs at all.7

 The RESs standing with ComEd in this proceeding are not singularly focused on business 

customers as Dominion Retail would like to portray them to be, but instead are some of the very 

companies who have been invested in the Illinois marketplace since the beginning and specifically have 

worked long and hard  to bring the POR and UCB statutory provision to life in Illinois.  These companies 

serve over 3.5 million residential gas and electric customers in North America and have several years 

experience working with POR and UCB mechanism in other states with competitive retail electric 

markets.  As ICEA President Kevin Wright testified, ICEA would never have entered into its agreement 

with ComEd "had its members thought it would result in an unused, unworkable and unwanted POR and 

UCB service."  Mr Wright further testified that ICEA does not believe that the 50 cent per-bill charge in 

the MOU will lock out smaller volume residential customers from receiving competitive supply offers. 

   

                                                                                                                                                             
"Commission has a statutory mandate to promote a competitive retail market that benefits all Illinois 
consumers.)(Emphasis in original).  See also, fn 16 in ICEA's Initial Brief (Section 16-118(d), utility consolidated 
billing, has no customer-based limitations whatsoever.) 
4 See, Staff Initial Brief at page  26. 
5 See, Staff Initial Brief at page 14. 
6 See, Staff Initial Brief at page 15. 
7 See, Dominion Retail Initial Brief at pages 6-9. 
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 As Staff cannot ignore the RES community's overwhelming support for ComEd's proposed cost 

recovery mechanism8, Staff avers that "even if the Commission is convinced that a fixed fifty cent charge 

will not be a barrier for RESs to enter the residential customer market and RESs will eventually use 

PORCB for residential customers, the Commission should ask itself whether RESs serving the non-

residential market with PORCB will be paying an appropriate share of the PORCB implementation 

costs."9  Staff states that one of its goals is "ensuring a meaningful cost contribution from participating 

RES."10

 Specifically, Staff assumes that as one moves up the usage scale, RESs who serve non-residential 

customers make more revenue per customer, and hence more profit per customer, and thus are better able 

to "absorb" higher charges for implementation costs.

  

11  Staff takes as a sign that it's percentage based 

approach is "more reasonable than ComEd's proposed fixed per bill charge" the fact that RESs serving 

commercial customers will "contribute significantly more" towards implementation cost recovery than 

RESs serving residential customers while at the same time the relative contribution (on a percentage 

basis) from a RES serving only residential customers and a RES serving only eligible commercial 

customers would be the same.12

 ComEd provides extensive and compelling arguments that the percentage charge would result in, 

among other ill-effects, a discriminatory rate that applies different charges for each RES customer every 

month for the exact same service based on a factor unrelated to the underlying cost of such service.

   

13

                                                 
8 Staff simply states without elaboration that it does not view the support of the vast majority of RES participating in 
this proceeding for the 50 cent charge to be "a sufficient reason" to abandon a percentage based recovery mechanism 
as approved by the Commission for the Ameren Illinois utilities.  Staff Initial Brief at page 26. 

  The 

fact that the relative contribution (on a percentage basis) remains the same as applied to a RES serving a 

residential customer and a RES serving an eligible commercial customer in no way supports the 

reasonableness of such a charge.  For example, assuming hypothetically that the service at issue is 

9 See, Staff Initial Brief at page 26.  (Emphasis supplied.) 
10 See, Staff Initial Brief at pages 24-25.   
11 See, Staff Initial Brief at page 12-14.   
12 Id. at 12. 
13 See, ComEd Initial Brief at pages 16-17; See also, for a discussion of other ill-effects of Staff's proposal, the 
Rebuttal Testimony of Robert Garcia, ComEd Ex. 3.0, at pages 7-14.  
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displaying a RES's charges on the combined utility-RES bill and placing that bill in the U.S. mail, ICEA 

struggles to find how anyone could claim it to be a reasonable result to charge one supplier 50 cents for 

such service and another supplier $62.62 for the same service.14

 Further, contrary to Section 16-118(c) and the intent of the General Assembly, if allowed to go 

into effect, Staff's proposed cost recovery mechanism would discourage use of PORCB by RESs serving 

larger residential and non-residential customers.  Staff makes much of the fact that a percentage base 

approach was used by the Ameren Illinois utilities.

  While the 50 cent charge at issue in this 

proceeding covers a broader spectrum of costs than contained in this hypothetical (the 50 cent charge in 

this proceeding covers both start-up and ongoing administrative costs), this hypothetical nevertheless 

captures the absurdity of any claim that the difference in charges is reasonable and non-discriminatory.   

15  However, there is no evidence in the Ameren 

proceedings that the Commission made an intentional policy choice to charge RESs serving non-

residential customers a greater percentage of the overall implementation costs than RESs serving 

residential customers.  As mentioned in ICEA's Initial Brief, the percentage based mechanism used by 

Ameren was part of an overall discount rate that was the subject of a broader Memorandum of 

Understanding agreed to by ICEA and other Suppliers.16

 As ICEA noted in its Initial Brief, designing a discount rate structure that will ensure the 

widespread use of PORCB and treat ratepayers fairly is ultimately a public policy determination that is 

 In context of the Ameren proceeding, taking into 

account a variety of factors such as Ameren's geographic footprint, customer demographics, RTO 

membership, capacity costs, uncollectible rates, and POR-UCB implementation costs, ICEA viewed 

Ameren's overall discount rate to be appropriate.  In the context of this proceeding and this utility, and 

knowing what we know now with regard to the nominal levels of POR-UCB usage in the Ameren Illinois 

service territories, a percentage based implementation cost recovery mechanism is not appropriate.  

                                                 
14 The $62.62 figure in the hypothetical is taken from the estimated overall implementation cost recovery charge 
under Staff's proposal for a commercial customer with a monthly electric supply charge of approximately $9,210 per 
month.  See, ICEA Initial Brief at page 8. 
15 See, e.g., Staff Initial Brief at 15-16. 
16 See, ICEA Initial Brief at 13. 



  

5 
 

not constrained to one ratemaking approach for cost recovery over another.17 As ComEd notes in its 

Initial Brief, quoting Mississippi River Fuel Corp v. Ill. Commerce Commission, 1 Ill. 2d 509, 513 (1953), 

"[t]he concept of public regulation includes of necessity the philosophy that the commission shall have 

power to deal freely with each situation as it comes before it, regardless of how it may have dealt with a 

similar or even the same situation in a previous proceeding."18

     Nor does a "consumer protection" rationale appear to justify such disparate, unreasonable and 

discriminatory treatment in the allocation of implementation costs.  For example, Staff argues that the 

Commission should try to maximize the potential for PORCB implementation cost recovery from the 

participating RESs.

  

19  Staff's rationale falls flat.  ComEd's tariffs provide that so long as RESs are using 

PORCB service, the potential for PORCB implementation cost recovery from participating RESs is 100 

percent.20

 Staff dubs the approach advocated by ComEd and ICEA with regard to small volume residential 

customers as one of "wait and see."

  So a disparate treatment in the allocation of implementation costs is not needed to increase the 

likelihood of recovery from RESs.  Indeed, if anything, a disparate treatment in the allocation of costs, if 

it leads to less RES usage of PORCB, could result in a longer time period to complete cost reimbursement 

by the RES community.  

21

                                                 
17 See, ICEA Initial Brief at 12.  Also see, Staff Initial Brief at page 11 (Staff acknowledges that instead of looking 
toward some notion of cost causation, "the Commission should take into account other aspects when deciding on a 
cost recovery method.") 

  Perhaps so.  However, it is an approach that has the overwhelming 

support in the supplier community that the structure ComEd has put in place has the best chance to 

maximize PORCB usage for both residential and commercial customers.  ICEA respectfully suggests that 

the same cannot be said for the .68 percentage proposal. 

18 See, ComEd Initial Brief at 15. 
19 See, Staff Initial Brief at 19. 
20 See, ICEA Initial Brief at 14.  See also, Staff Initial Brief at 18 ("Staff agrees that, pursuant to the proposed tariffs, 
there could be a point where the revenues collected from participating RESs will be used to reimburse all eligible 
customers.")  Note,  Staff recommends the Commission not adapt ComEd's proposed tariff language concerning this 
issue, but instead defer the decision to allow for the continued possibility of collecting money from RESs using 
Rider PORCB to a later date.    See, Staff Initial Brief at pages 40 to 41.   
21 See, Staff Initial Brief at 25. 
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 In sum, as stated in ICEA's Initial Brief, Staff is asking the Commission to forego establishing a 

potentially widely-used and widely-supported PORCB offering for residential and eligible commercial 

customers in order to "bet"22 on a proposal that will likely be largely unused by suppliers serving 

commercial customers but that is thought by Staff to be slightly more attractive to suppliers who serve 

small volume residential customers.23

 

 ICEA does not believe that the goals of promoting retail electric 

competition for both residential and commercial customers need to be, or should be, mutually exclusive 

or unobtainable in this proceeding.  Accordingly, ICEA recommends that the Commission approve 

ComEd's 50 cent implementation cost recovery charge. 

 
IMPLEMENTATION COSTS 
 
 Like Staff, ICEA "is not prepared to agree with ComEd's view that all consolidated billing costs 

are a 'necessary part of and essential to" the purchasing of RES receivables."24  ComEd suggests that the 

cost allocation issue (e.g. whether a particular cost should be recovered through Rider PORCB or through 

base distribution rates) should be reviewed in ComEd's pending general rate increase proceeding, ICC 

Docket No. 10-0138.25  Staff notes that the hearing in the ComEd rate case is not scheduled to begin until 

January 10, 2011 with a final Order expected in late May.  In the meantime, Staff notes, rates under Rider 

PORCB will be effective January 2011.26  ICEA does not take a position at this time on the alternatives 

suggested by Staff to deal with this gap between when the PORCB tariff takes effect and a final order is 

issued in ICC No. 10-0138.27

 

   

 
 
 

                                                 
22 See, Rebuttal Testimony of Torsten Clausen, ICC Staff Exhibit 5.0 line 258.   
23 The difference between Staff and ComEd's proposal for low use customer according to ComEd's calculations is 
only 16 cents.  See, Rebuttal Testimony of Robert Garcia, ComEd Ex. 3.0 at lines 270-272. 
24 See, Staff Initial Brief at 19 (Internal citation omitted). 
25 See, ComEd Initial Brief at page 28. 
26 See, Staff Initial Brief at 63. 
27 Id. at 63-64. 
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SWITCHING RULES 
 
 ICEA restates what ComEd appears to be saying in its Initial Brief:  if no changes are made to the 

definition of mass market customers or the proposed switching rules, RESs will be able to begin enrolling 

customers in PORCB through direct access service requests beginning December 1, 2010.28

 

  As ICEA 

noted in its Initial Brief, assuming the "no changes" scenario outlined above, the Commission's Order 

should clearly establish a December 1, 2010 "go live" date for ComEd's PORCB service.  

 
 

 
CONCLUSION 

 ICEA believes that in the instant proceeding, the Commission has before it the makings of a 

successful PORCB program that will help the Commission carry out its statutory mandate of promoting 

the development of an effectively competitive retail electricity market that operates efficiently and 

benefits all Illinois consumers.   

Accordingly, the Commission should enter an Order approving ComEd's Rider PORCB and 

related tariff provisions. 

 Respectfully Submitted, 

 

                                                 
28 See, ComEd Initial Brief at page 11. 
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