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Proposed General Increase in Electric Rates. )

REACT’S VERIFIED REPLY
IN SUPPORT OF ITS VERIFIED MOTION TO DISMISS

The Coalition to Request Equitable Allocation of Costs Together (“REACT”), by and 

through its attorneys, DLA Piper LLP (US), pursuant to 83 Illinois Administrative Code Section 

200.190, respectfully replies in further support of its Motion to Dismiss the instant proceeding 

(“Rate Case”) without prejudice.1  

On September 9, 2010, the Citizens Utility Board and Metra each filed Responses with 

the Illinois Commerce Commission (“Commission”) supporting the Motion to Dismiss filed by 

REACT as well as the separate Motion to Dismiss filed jointly by the Illinois Attorney General 

(“AG”) and Dominion Retail, Inc. (“Dominion”).  On the same day, Commonwealth Edison 

Company (“ComEd”) filed a “Combined Reply” opposing those Motions to Dismiss.  Although 

ComEd’s document was titled as a “Reply,” it was actually a “Response” to the REACT and 

AG/Dominion Motions to Dismiss.  Accordingly, pursuant to Section 200.190 of the 

Commission’s Rules of Practice and the Administrative Law Judges’ Briefing Order, REACT 

offers the instant Reply in further support of its Motion to Dismiss, and states as follows:

                                                
1 The positions stated herein do not necessarily represent the positions of any individual member 
of REACT.
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I.

INTRODUCTION

ComEd initiated this proceeding with a filing that – by ComEd’s own admission – lacks 

information that was specifically and unambiguously required by an unappealed Commission 

order entered less than three months before the incomplete new filing.  The Motions to Dismiss 

raise a straightforward, narrow question: does the Commission have the authority to dismiss this 

proceeding without prejudice, so that ComEd may refile in a manner that includes the 

information the Commission required?  The answer to this question is simple and unexceptional: 

the Commission obviously has the authority to dismiss without prejudice a proceeding that was 

filed in clear non-compliance with a directly-applicable, recent, valid, final, and unappealed 

order.  

As set forth in detail in REACT’s Motion to Dismiss at pages 6-11, in ComEd’s last rate 

case (ICC Docket No. 07-0566), in response to arguments made by REACT and others, the 

Commission made a finding that ComEd had failed to provide sufficient rate design evidence; as 

a result, the Commission initiated the Special Investigation Proceeding (ICC Docket No. 08-

0532) regarding ComEd’s rate design.  ComEd again failed to provide sufficient evidence 

regarding its rate design in the Special Investigation Proceeding; as a result, the Commission 

directed ComEd to include that evidence in its next rate case filing.  ComEd admits that, in 

defiance of the Commission’s April 21, 2010 Order in the Special Investigation Proceeding, it 

failed to include the required evidence in its rate case filing.  ComEd now has filed a motion 

seeking special permission to supplement its filing 40 days later, thus limiting the time that 

parties to this proceeding and the Commission itself will have to evaluate this rate design 

evidence.  REACT, along with the AG, Dominion, the Citizens Utility Board and Metra  
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respectfully request that the Commission dismiss this proceeding without prejudice, allowing 

ComEd to make a compliant filing.

In response to the Motions to Dismiss, ComEd requests that the Commission rule that the 

Commission itself lacks the power and authority to determine that ComEd has violated the 

Commission’s own orders that dictate what must be included in a filing.  ComEd argues that the 

Commission possesses no authority to require ComEd to include any particular information in a 

rate case filing.  ComEd’s Reply asserts that:

[T]hat hypothetical directive [i.e., to file information with an initial rate case 
filing] would have been beyond the Commission’s authority.  Neither Section 
9-201 nor any provision of the Code requires that a utility’s initial filing for an 
increase in rates be fully compliant with all substantive directives of past 
Commission orders.  Thus, the Commission has no power to require ComEd to 
implement all of the Rate Design Order’s directives in its initial Rate Case 
filing, and it would have been unlawful for it to have attempted to do so, or 
now to penalize ComEd in any way for a failure to do so.

(ComEd Combined Reply at 7 n.4) (emphasis provided).

However, the Commission possesses “plenary power” under the Public Utilities Act 

(“Act”) with respect to supervision of public utilities.  (Abbott Labs, Inc. v. Ill. Commerce 

Comm’n, 289 Ill. App. 3d 705, 711, 682 N.E.2d 340, 347 (1st Dist. 1997) (affirming the 

Commission’s broad authority to impose a non-cost-based unauthorized use penalty upon natural 

gas transportation customers in the context of a rate case, even absent an explicit statutory 

basis).)  In exercising that plenary power, the Commission possesses “wide discretion to 

determine what the public interest requires and what measures are necessary for the protection of 

those interests.”  (Peoples Gas Light and Coke Co. v. Ill. Commerce Comm’n, 165 Ill. App. 3d 

325, 246, 520 N.E.2d 46 (1st Dist. 1987).)  The Act also explicitly provides the Commission 

with authority to adopt “rules and regulations” to conduct its hearings and investigation, 

including specifically with respect to “ratemaking cases.”  (See 200 ILCS 5/10-101).  If the 
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Commission’s plenary power means anything, it must mean, at a minimum, that the Commission 

possesses the basic authority to control its own docket in a reasoned and deliberative manner to 

ensure that proceedings before it are initiated and conducted in an orderly fashion that complies 

with its orders and – as the Commission’s Rules of Practice require – “negate[s] any 

disadvantage or prejudice experienced by other parties.”  (83 Ill. Admin. Code § 200.25(b).)

Importantly, ComEd’s unverified assertion in its Reply that it has complied with the 

Special Investigation Order also is wrong.  ComEd failed to comply when it failed to include the 

required information in its rate case filing.  ComEd’s prefiled testimony confirms that ComEd 

understood the requirements of the April 21, 2010 Order and disregarded those requirements

when it made its initial filing.

According to the arguments asserted by ComEd, it is clear ComEd actually believes that 

it was and is at liberty to comply or not comply with the Special Investigation Order at its whim.  

REACT disagrees, and reiterates its request that the Commission deny ComEd’s Motion for 

Leave to File Supplemental Direct Testimony and grant REACT’s Motion to Dismiss the instant 

proceeding without prejudice.

II.

THE COMMISSION HAS THE POWER TO DISMISS
THIS PROCEEDING WITHOUT PREJUDICE DUE TO

COMED’S FAILURE TO COMPLY WITH THE COMMISSION’S FINAL,
UNAPPEALED ORDER IN THE SPECIAL INVESTIGATION PROCEEDING

The Commission has the power to dismiss the present case without prejudice, allowing 

ComEd to refile in compliance with the Special Investigation Order.  ComEd’s suggestion that 

such a ruling is barred because it would result in an illegal imposition of a rate “moratorium” or 

unconstitutional “taking” ignores the actual text of the Special Investigation Order, the relief that 
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is being sought by the dismissal of this proceeding, the applicable law, and the relevant facts.

(See ComEd Combined Reply at 3-4.)  

A. ComEd’s Initial Filing Failed To Comply With The Special Investigation Order

There should be no doubt that ComEd’s initial filing was not compliant.  Given the plain 

language of the April 21, 2010 Order and ComEd’s own testimony discussing the Order, it is 

clear that ComEd itself knew it was supposed to file the required rate design information 

completely with its initial filing.  

As detailed in REACT’s Motion, the language of the April 21, 2010 Order set forth the 

Commission’s directives:

IT IS FURTHER ORDERED that Commonwealth Edison Company should file 
an updated ECOSS for consideration in its next rate filing as outlined herein.

IT IS FURTHER ORDERED that Commonwealth Edison Company shall file an 
embedded cost of service study for its customer care costs in its next rate filing.

(2008 Special Investigation Proceeding April 21, 2010 Order, ICC Docket No. 08-0532 at 85) 

(emphasis added).  The Commission’s directive was clear.  ComEd never sought a clarification, 

never filed an Application for Rehearing, and never filed an appeal.

In his Direct Testimony in the instant proceeding, ComEd’s lead witness, Ross C. 

Hemphill, Ph.D., stated that ComEd made efforts to file “compliant” tariffs but recognized that 

ComEd could not do so completely.  (See ComEd Ex. 14.0 at 7:157-8:160.)  When ComEd made 

its initial filing, ComEd’s lead rate design witnesses likewise stated that “ComEd intends to 

request permission to file supplemental direct testimony to address and incorporate those 

directives not reflected in this initial filing.”  (ComEd Ex. 16.0 at 7:155-64.)  (See also id. at 

33:637-34:645.)  In other words ComEd knowingly made an incomplete filing that was non-

compliant.  If ComEd actually thought that the April 21, 2010 Order did not require ComEd to 
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address its mandate in its initial filings, and that it could make such a filing at any time it chose 

to during this rate case, ComEd’s witnesses surely would not have admitted that the filing was 

not in compliance.

In any event, regardless of what ComEd may claim in its unverified Combined Reply 

about what it thought or believed, the plain language of the April 21, 2010 Order leaves no doubt 

that the Commission required ComEd to make a complete filing of the required information with 

its initial rate case filing.

B. ComEd Was Required To Abide By The
Commission’s Order In The Special Investigation Proceeding

As REACT detailed extensively in its Motion to Dismiss, the Special Investigation 

Proceeding Order explicitly required ComEd to draft certain documents and analyses to be filed 

with its rate case petition. (See REACT Motion at 6-11.)  ComEd never objected to the Special 

Investigation Proceeding Order on the grounds that it overstepped the Commission’s statutory 

authority in any way, shape, or form.  ComEd did not file an Application for Rehearing, pursue 

an appeal, or take any other action that would indicate in any formal or even informal way that 

the Commission’s April 21, 2010 Order was objectionable to ComEd.  Nor did ComEd argue in 

that proceeding or in the present case -- until its Combined Reply -- that the Special Investigation 

Proceeding Order was inapplicable, onerous, or some sort of “rate moratorium” or “taking” that 

is contrary to law.

Of course, the Special Investigation Order was not the first time that the Commission 

ordered ComEd to provide analyses with its initial filings in subsequent rate case filings.  For 

instance, in ComEd’s 2005 Rate Case, the Commission stated in its Order: 

The suggestion in BOMA’s reply brief, however, that in its next rate case ComEd 
should be required to explain in testimony the basis for the weighting factors 
utilized in its cost of service study is reasonable. This recommendation is adopted 
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and ComEd is directed to provide such direct testimony at the time it files its next 
rate case.

(2005 Rate Case, ICC Docket No. 05-0597, July 26, 2006 Order, at 167.)  Although the case was 

reheard subsequent to this order, neither this issue nor the Commission’s power to impose 

requirements on ComEd’s next rate filing were disputed.  In addition, ComEd did not make the 

argument in its Application for Rehearing that the Commission’s filing requirement for its next 

rate case was a “moratorium.” (See Verified Application for Rehearing of Commonwealth 

Edison Company, ICC Docket No. 05-0597, filed Aug. 15, 2006.)

ComEd’s current, completely new challenge to the April 21, 2010 Special Investigation 

Order is nothing more than an impermissible collateral attack on that Order.  A party dissatisfied 

with a Commission order must and may pursue only the remedies provided by the Act, set forth 

in Section 201(f) of Article X:

When no appeal is taken from a rule, regulation, order or decision of the 
Commission, as herein provided, parties affected by such rule, regulation, order or 
decision, shall be deemed to have waived the right to have the merits of the 
controversy reviewed by a court and there shall be no trial of the merits of the 
merits of any controversy in which such rule, regulation, order or decision was 
made, by any court to which application may be made for the enforcement of the 
same, or in any other judicial proceedings.

(220 ILCS 5/10-201(f).)  Once the Commission decides an issue, the issue should not be 

revisited without some basis in law or changed conditions.  (See, e.g., City of Chicago v. 

Commonwealth Edison, 1997 Ill. PUC LEXIS 259 at *29-30 (Ill. Comm. Comm’n 1997).)  

ComEd did not avail itself of the procedures in Section 201(f) of the Act, and does not allege that 

there has been any change in law or circumstances; as a result, ComEd is statutorily bound to 

abide by the outcome of the Special Investigation Proceeding.
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C. Dismissing The Instant Proceeding Would Not Be Imposing A Rate Moratorium

The Commission possesses “plenary power” and broad discretion to regulate public 

utilities, to implement the Act, and to protect the public interest.  Dismissing the instant 

proceeding without prejudice in response to ComEd’s failure to abide by the terms of Special 

Investigation Order would not be imposing a “rate moratorium,” but rather would be ensuring 

compliance with the Commission’s direction as to how the hearing should be conducted to allow 

for full and fair investigation of ComEd’s proposed rates.  (See 200 ILCS 5/10-101).  

Of course, although the powers of administrative agencies are dictated by their 

authorizing statutes, the Illinois Supreme Court has recognized that the power to carry out the 

statutory mandate grants "a power to do all that is reasonably necessary to execute that power or 

duty," noting that "'necessary' . . . may mean . . . 'expedient' or 'reasonably convenient.'"  (Lake 

Cnty Bd. of Rev. v. Prop. Tax Appeal Bd. of the St. of Ill., 519 N.E.2d 459, 119 Ill. 2d 419, 427-

28(1988); see also People’s Gas Light & Coke, 165 Ill. App. 3d at 246 (“Although the Illinois 

Commerce Commission derives its authority and power solely from the legislature, once vested 

with that power, it enjoys a wide discretion . . . [to determine] what measures are necessary for 

the protection of those interests”).)2  Administrative agencies "in addition to the powers 

conferred upon them by explicit statutory language, [have] the power to do all which is 

reasonably necessary to effectuate the powers and authorities explicitly granted to them."  

(Taylor v. St. Univs. Retirement Sys., 560 N.E.2d 893, 203 Ill. App. 3d 513, 522 (4th Dist. 1990); 

see also Chemetco, Inc. v. Ill. Pollution Ctr. Bd., 488 N.E.2d 639, 140 Ill. App. 3d 283, 286-87 

(5th Dist. 1986).)  The Commission, must have the ability to carry out its statutory mandate, 

which includes ensuring just and reasonable allocations among classes, precisely the mandate it 

                                                
2 That authority is delegated to the Administrative Law Judges, in the first instance, by the 
Commission’s Rules of Practice (see, e.g.,  83 Ill. Admin. Code § 200.500).
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carried out in the Special Investigation Proceeding.  (See 220 ILCS 5/9-101 (“All rates or other 

charges made, demanded or received by any product or commodity furnished or to be furnished 

or for any service rendered or to be rendered shall be just and reasonable”).)  Requiring that 

specific evidence be presented in the initial filing was intended to allow the Commission and 

interested parties a full and fair opportunity to test that evidence.

ComEd’s “moratorium” argument relies principally on the BPI I case, where the Illinois 

Supreme Court held that the Commission could not unilaterally impose a five-year moratorium 

on filing new rate cases. (See, e.g., Bus. & Prof’l People for the Pub. Interest v. Ill. Comm. 

Comm’n, 136 Ill. 2d 192, 225, 229-230 (1989).)  That situation bears no reasonable resemblance 

to the situation now before the Commission.  To be clear, REACT is not suggesting a rate 

moratorium as a remedy for ComEd’s failure to comply with the April 21, 2010 Order.  Denial 

of ComEd’s Motion seeking leave to supplement its Direct Testimony, and a resulting dismissal 

without prejudice, would not constitute a moratorium and would have no effect on ComEd's 

recognized right to file as many rate cases as it desires.  By dismissing this proceeding, the 

Commission would not prevent ComEd from filing rate cases whenever ComEd so chooses.  

Indeed, accepting ComEd’s assertions, it could make a compliant filing today – and could have 

on August 9, 2010.  It chose not to do so.

ComEd further argues that because there is no explicit statement in Article IX of the Act 

authorizing the Commission to dismiss a rate case, it is without authority to do so.  (See ComEd 

Combined Reply at 2-4.)  ComEd’s position fails to acknowledge the Commission’s “plenary 

power” to regulate public utilities and ignores standard practice before the Commission.  The 

Commission has fundamental authority to enforce compliance with its own orders and manage 

its docket in the public interest in the course of exercising its regulatory discretion.  Accordingly,
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the Commission frequently dismisses complaint cases and other contested cases, both with and 

without prejudice.3  The Act leaves no doubt that a rate case is a “contested case.”  (220 ILCS 

5/10-101 (“ratemaking cases shall be considered ‘contested cases’. . . .”).)  ComEd’s position is 

an incorrect statement of the law.

ComEd also cites cases for the unexceptional proposition that an agency may not 

promulgate regulations beyond its statutory authority, but overextends the argument to suggest 

that the Commission cannot enforce its own order.  (See ComEd Combined Reply at 3-4.)  Yet,  

the Act itself plainly states that the Commission “shall examine public utilities . . .  with respect 

to their compliance with this Act and any other law, with the orders of the Commission and 

with the charter and franchise requirements.”  (220 ILCS 5/4-101 (emphasis added); see also 220 

ILCS 5/10-201 (quoted supra).)4  ComEd’s argument improperly reads the “Rates” section of the 

Act -- Article IX -- in a vacuum; however, basic cannons of statutory interpretation dictate that 

the section must be read in concert with the Commission’s general powers set forth in Article IV.  

(See, e.g., Quality Saw and Seal, Inc. v. Ill. Comm. Comm’n, 374 Ill. App. 3d 776, 783, 871 

N.E.2d 260, 267 (2d Dist. 2007) (“A fundamental principle of statutory construction is to view 

all provisions of a statutory enactment as a whole.  Accordingly, words and phrases should not 

be construed in isolation, but must be interpreted in light of other relevant provisions of the 

statute.”); see also Abbott Laboratories, 289 Ill. App. 3d at 711 (“The Commission possesses 

plenary power under the Act with respect to the supervision of public utilities, including the 

power to establish reasonable rates and charges for service”).)  

                                                
3 To the extent the Commission deems a hearing necessary, the Commission could hold a hearing 
to determine whether ComEd has complied with the Special Investigation Order and hear 
argument on the Motions to Dismiss.
4 The BPI I opinion does not stand for the proposition that the Commission does not have the 
power to create procedural standards or prerequisites, or that ComEd may choose to ignore 
Commission Orders.  
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Taking ComEd's argument to its logical conclusion, ComEd would apparently never have 

had to comply with the 2008 Special Investigation Proceeding Order in the 2010 Rate Case, 

because (1) Commission Orders are not listed in Article IX of the Act, and/or (2) The 2008 

Special Investigation Proceeding Order exceeded the Commission's powers.  The first possibility 

is contrary to the grant from the Act to the Commission to enforce its own orders.  As discussed 

above, the second possibility is equally incorrect, because the 2008 Special Investigation 

Proceeding was well within the purview of the Commission’s statutory authority, a proposition 

that ComEd never challenged before, during, or after that proceeding.  This result would, of 

course, be absurd, and contrary to the Commission’s statutorily-granted power to regulate its 

own proceedings.  (See, e.g., 220 ILCS 5/10-101 (allowing the Commission to establish 

procedures for proceedings before it).) 

D. Dismissing The Instant Proceeding Would Not Be A Taking

ComEd essentially argues that the Commission is prohibited from dismissing the instant 

proceeding without prejudice because such a result would amount to an unconstitutional taking 

by eminent domain.  (See ComEd Combined Reply at 4-5.)  Once again, ComEd requests the 

Commission cede its well-recognized power to enforce its own orders.  However, the 

Commission need not abdicate its “plenary power” and discretionary authority to regulate 

ComEd in response to this argument, which overstates the scope of relief sought by the REACT 

Motion.  

ComEd’s unverified assertion that it is suffering a $1 million daily deficiency in revenue 

does not change the analysis, or (even if fully credited) provide evidence that ComEd has 

suffered a taking.  (See id. at 5.)  ComEd is not entitled as a matter of law to get an increase of 

even a penny in the present case, regardless of whether or not REACT’s requested relief is 
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granted.  The outcome will be dictated solely by the Commission’s determination of the 

prudence and reasonableness of ComEd’s present and future investments (along with such other 

factors as the Commission may consider under the Public Utilities Act and its regulations).  The 

case’s final impact on ComEd’s rates could be an increase, no change, or even a decrease.  Nor 

would a dismissal without prejudice deny ComEd’s right to seek emergency rate relief under the 

Act if necessary and justified.  (See, e.g., 220 ILCS 5/9-202.)  Thus, the premise of ComEd’s 

takings argument – that it is being denied revenue to which it is entitled – is wholly speculative 

at this stage.

Fundamentally, ComEd seems to be arguing that the Commission’s regulatory authority 

as expressed through the Commission’s orders really has no meaning – that the requirements of a 

given order simply exist in a vacuum relating only to the particular case in which the order is 

entered and ComEd cannot be required to comply with that order in a subsequent case.  ComEd’s

position is not credible, fails to account for the Commission’s inherent and well-recognized 

powers, and disregards Illinois law and established Commission practice. 

III.

COMED HAS FAILED TO DEMONSTRATE THAT
THERE IS “GOOD CAUSE” THAT JUSTIFIES ITS PIECEMEAL FILINGS

ComEd’s Combined Reply asserts that ComEd has demonstrated “good cause” to justify 

its admittedly late filing of Commission-required information.  (See ComEd Combined Reply at 

6-12.)  None of ComEd’s arguments are persuasive.

As a starting point, it should be noted that ComEd’s August 9, 2010 Motion did not 

purport to say that ComEd was explaining its “good cause.”  The Motion did not even cite the 

Commission Rule requiring a “good cause” showing at 83 Ill. Admin. Code § 286.20(b).  Rather, 

it simply made the inaccurate assertion that ComEd’s late filing “would not prejudice any party.”  
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(ComEd Motion at 2.)  ComEd now offers an after-the-fact attempt to fit its prior, conclusory 

explanation of its need to file late into the legal standard of “good cause.”  In attempting to do so, 

ComEd offers several unverified factual assertions about it actions and the nature of rate cases 

generally.  In light of the actual record – and more importantly, the requirements of the April 21, 

2010 Order – none of these explanations suffices.

A. ComEd’s Argument That It Had “Good Cause” Lacks Merit 

Oddly, ComEd begins its “good cause” explanation by arguing that the April 21, 2010 

Order in the Special Investigation Proceeding did not “explicitly require” ComEd to file the 

required information on the Primary/Secondary Split issue and the Customer Care Cost issue 

with its initial rate case filing in the instant proceeding.  (See ComEd Combined Reply at 6-7.)  

As explained above, this is not factually accurate.  With regard to both rate design issues, the 

Commission referenced ComEd’s “next rate filing” and ComEd acknowledged that its initial 

filing was not “compliant”.  (See ICC Docket No. 08-0532, April 21, 2010 Order at 88-89; ICC 

Docket No. 10-0467, Ex. 16.0, Direct Testimony of Lawrence Alongi and Robert Garcia, 

33:637-34:645; see also Ex. 14.0 Direct Testimony of Ross Hemphill, 7:154-8:165 (describing 

non-compliance and intent to file remaining testimony at a later date); Ex. 16.0 at 7:155-164 

(same).) 

Though ComEd totally omitted any reference to 83 Ill. Admin. Code § 286.20(b) from its 

Motion, ComEd now quotes the section and suggests REACT was trying “to hold ComEd to a 

standard other than that set forth in Part 286.”  (ComEd Combined Reply at 8.)  In fact, 

REACT’s Motion quoted § 286.20(b) in its entirety and then cited Black’s Law Dictionary as 

well as a very recent Illinois Supreme Court precedent on the meaning of “good cause.”  After 

quoting § 286.20(b), REACT summarized the law as follows:



14

“Good cause” means “a substantial reason amounting in law to a legal excuse for 
failing to perform an act required by law.”  (BLACK’S LAW DICTIONARY 692 (6th 
ed. 1990).)  The Illinois Supreme Court holds that a party seeking to make a 
showing of good cause must submit “clear, objective reasons why it was unable to 
meet the original deadline and why an extension of time should be granted.”  
(Vision Point of Sale, Inc. v. Haas, 226 Ill. 2d 334, 348 (2007).)

(REACT Motion at 11.)

ComEd argues that REACT’s statement is inapplicable, apparently because Vision Point 

of Sale, Inc. v. Haas involved the Supreme Court’s evaluation of showing of “good cause” under 

Supreme Court Rule 183 rather than under 83 Ill. Admin. Code § 286.20(b).  (See ComEd 

Combined Reply at 8.)  ComEd’s distinction, however, lacks legal significance.  Although 

ComEd may not like the result, certainly the Illinois Supreme Court’s recent guidance requiring 

“clear, objective reasons” to show “good cause” applies here even though the Supreme Court 

was discussing the “good cause” requirement under a different rule.  The Supreme Court need 

not explicate the meaning of “good cause” as applicable to every individual instance of that term 

arising in an administrative regulation.  Unless the Court says otherwise, its explanation of the 

meaning of a term applies to all other instances of that term.  

At a minimum, if ComEd wants to argue that a different standard applies to Commission 

proceedings than that articulated by the Supreme Court three years ago, ComEd ought to provide 

some explanation or citation to authority, or at least offer some other standard.  In fact, ComEd’s 

Combined Reply fails to offer any alternative standard and fails to cite any rule, case, regulation, 

statute, opinion, or authority of any sort.  Because it lacks support from any legal authority,

ComEd’s argument should not be granted any weight.

B. ComEd’s Additional Unverified Factual Assertions
Do Not Provide “Good Cause” That Justify ComEd’s Piecemeal Filing

ComEd’s Combined Reply offers a number of unverified factual assertions to support its 

reasons for making an admittedly non-compliant filing on June 30, 2010.  (See, e.g., Unverified 
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Statements in ComEd’s Combined Reply at 3 (final sentence of first paragraph); 5 (first 

paragraph, third through fifth complete sentences); 9 (second full paragraph); 10 (first 

paragraph); 11 (first and last sentences of second full paragraph).)  

Among those is the sweeping allegation that preparation of a rate case is “an extremely 

complicated process.”  (Id. at 9.)  That is obviously a subjective rather than “objective” 

statement.  (Cf. Vision Point of Sale, 226 Ill. 2d at 348 (requiring objective explanations).)  

Furthermore, if the ordered filing had been beneficial to ComEd, it is highly likely ComEd 

would have found a way to complete the required analysis in time – regardless of the complexity.  

Nonetheless, even if the Commission fully credited ComEd’s statement, it would not 

demonstrate “good cause” for ComEd’s admittedly non-compliant filing.  Many Commission 

matters are inherently highly complex and complicated, both procedurally and substantively.  

Moreover, the Act gives ComEd the discretion and control over the timing of making a rate case 

filing, and the Commission’s April 21, 2010 Order did not alter in any way ComEd’s discretion 

over the timing of its rate case filing.

ComEd’s allegations about the “prejudice” it might suffer from a dismissal without 

prejudice are equally unavailing.  ComEd alleges a prejudicial loss of a $1 million daily of 

revenue as a result of any delay.  (See ComEd Combined Reply at 11.)  However, as explained 

above, there is no pre-rate case presumption that ComEd is entitled to a rate increase, and any 

such assumption regarding the outcome of the instant proceeding cannot form the premise for an 

argument about “prejudice” to ComEd.  In any event, “prejudice” implies an unfair disadvantage, 

which ComEd does not allege.  A dismissal without prejudice would be fully consistent with 

ComEd’s right to file a compliant rate case immediately and would not conflict with ComEd’s 

right to charge just and reasonable rates.
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Oddly, ComEd suggests that it will be prejudiced by any interference in the “orderly 

progression” of its June 30 Rate Case filing.  (ComEd Combined Reply at 11.)  ComEd’s 

argument is presumptuous, at a minimum, in suggesting that ComEd is suffering from problems 

associated with “orderly progression” without regard to the burden on Intervenors or ICC Staff.  

REACT is unaware of any rate case – or any other type of case – in recent Commission history 

that has been presented in such a disjointed and piecemeal manner as the instant proceeding, 

resulting in an unprecedented bifurcated schedule for submission of written testimony and 

discovery due to the unavailability of required information.5  To the extent that the goal is 

“orderly progression,” that goal counsels in favor of a dismissal without prejudice and a refiling 

of a consolidated case by ComEd.

IV.

CONCLUSION

WHEREFORE, the Coalition to Request Equitable Allocation of Costs Together 

respectfully requests that the Commission dismiss the present case without prejudice, and grant 

such further additional relief as it deems appropriate.

                                                
5 The process has been further complicated by the recent refiling of multiple additional pieces of 
written testimony and exhibits by ComEd to comply with the problems created by the multiple 
pieces of “panel” testimony previously served by ComEd.
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Respectfully submitted,

THE COALITION TO REQUEST EQUITABLE 
ALLOCATION OF COSTS TOGETHER

By: /s/ Christopher J. Townsend
One Of Its Attorneys

Christopher J. Townsend
Christopher N. Skey
Michael R. Strong
DLA Piper US LLP
203 N. LaSalle Street, Suite 1900
Chicago, IL 60601
christopher.townsend@dlapiper.com
christopher.skey@dlapiper.com
michael.strong@dlapiper.com
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STATE OF ILLINOIS )
)  SS

COUNTY OF COOK )

VERIFICATION

Christopher J. Townsend, being first duly sworn, on oath deposes and says that he is one 
of the attorneys for the Coalition to Request Equitable Allocation of Costs Together, that he has 
read the above and foregoing document, knows of the contents thereof, and that the same is true 
to the best of his knowledge, information, and belief.

____________________________________
Christopher J. Townsend

Subscribed and sworn to me
this 13th day of September , 2010.

___________________________________


