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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
COMMONWEALTH EDISON COMPANY ) 
       )  Docket No. 10-0467 
       ) 
Proposed general increase in electric rates  ) 
 
 

REPLY IN SUPPORT OF THE MOTION TO STRIKE OF  
THE CONSUMER ADVOCATES 

 
NOW COME the Citizens Utility Board, by and through one of its attorneys, the People 

of the State of Illinois, by and through Attorney General Lisa Madigan, and AARP, by and 

through one of its attorneys (collectively, “the Consumer Advocates”), and pursuant to 83 Ill. 

Admin. Code 200.190, hereby file this Reply to Commonwealth Edison Company’s (“ComEd” 

or “the Company”) Response to the Consumer Advocates Motion to Strike the direct testimony 

of ComEd witnesses Hewings (ComEd Exs. 2.0, 2.1 and 2.2) and Andrade (portions of ComEd 

Ex. 3.0).   

In its Response, ComEd asserts the testimony at issue is relevant because the ICC’s rules 

allow for a broader interpretation of relevance than is used in Illinois civil courts.  ComEd 

Response at 2.  The Company then conflates “economic impact” with “rate impact” and attempts 

to argue that statements the Consumer Advocates make in the press are sufficient to create an 

issue in this proceeding to which their testimony is relevant.  ComEd Response at 3.  Neither 

argument answers the Consumer Advocates’ point: the testimony is not relevant to the charge of 

the Commission in this docket: to set rates that are just and reasonable while being both 

affordable for customers and providing the utility with an adequate return on investment.  See 

220 ILCS 5/9-201(c), 5/1-102(a)(iii), 5/1-102(d)(viii).  Illinois Commerce Commission Staff 

(“Staff”) agrees with the Consumer Advocates, concluding that Dr. Hewings’s entire testimony 



2 
 

is irrelevant (Staff Response at 1) and the portions of Dr. Andrade’s testimony at issue do not 

constitute “relevant evidence regarding any matter at issue in this case.”  Staff Response at 3.1 

Response to ComEd 

Both ComEd and the Consumer Advocates agree on the applicable standard: the Illinois 

Commerce Commission (“ICC” or “the Commission”) must be guided by Part 200 of the ICC’s 

own rules of practice.  In particular, Section 200.160(a) of the Commission’s rules provides that: 

a)         In all proceedings subject to this Part, irrelevant, immaterial or unduly 
repetitious evidence shall be excluded.  [5 ILCS 100/10-40]. 

 
83 Ill. Admin. Code § 200.610(a). 

 
Subsection b further provides that: 

b)         This subsection applies to all proceedings except those under the ICTL.  In 
contested cases, and licensing proceedings, the rules of evidence and privilege 
applied in civil cases in the circuit courts of the State of Illinois shall be followed.  
However, evidence not admissible under such rules may be admitted if it is of a 
type commonly relied on by reasonable prudent persons in the conduct of their 
affairs.  [5 ILCS 100/10-40] Objections must be made at hearing to preserve them 
on appeal.  Evidence may be received orally or in writing.  

 

83 Ill. Admin. Code § 200.610(b).   
 

The Company “misleadingly sets forth a snippet quote,” which it has admonished others 

for doing in this proceeding.  See ComEd Reply in Support of its Motion for a Protective Order 

at 6.  The Company correctly notes that the Commission may consider evidence that would not 

otherwise be admissible in civil cases and the Illinois courts (ComEd Response at 2, quoting 83 

                                                 
1 Staff does believe that statements made by Dr. Andrade regarding Exelon’s charitable contributions are relevant 
since ComEd includes them in its proposed revenue requirement.  Staff Response at 3.  Staff must evaluate whether 
Exelon’s contributions should be included in ComEd’s revenue requirement, this issue becomes relevant and 
deserves scrutiny.  Id.  Nevertheless, Staff believes that the statement Dr. Andrade makes when he lumps ComEd’s 
and Exelon’s contributions together should be stricken because the statement itself – that ComEd and Exelon 
donated almost $400,000 to certain organizations – is unnecessary.  Id. at 3-4. 
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Ill. Admin. Code. § 200.160(b), but fails to recognize that because this testimony is irrelevant, 

that caveat to the typical application of the civil rules does not apply here. 

ComEd apparently agrees that these pieces of testimony would not be relevant under 

traditional civil rules, based upon its argument that evidence not admissible under such rules may 

be admissible here.  Pointing to the Commission’s “broad legislative and policy-making role,” 

ComEd argues that the Commission recognizes it must consider policy interests “including the 

economic and social impacts of its actions” when designing rates.  ComEd Response at 2.  The 

Company’s sole example offered is a passing reference to a discussion by the ICC on the 

potential impact of a Company proposal to eliminate a separate class of service for railroads.  Id.  

As ComEd notes, the Commission did in fact consider there “an additional public interest 

concern.”  ICC Docket No. 05-0597 (Final Order, July 26, 2006) at 189 (“Final Order”).  

However, the Commission’s concern was nothing like the general economic impact addressed in 

Dr. Hewings’s testimony at issue here.  Instead, the Commission, responding to a specific 

Company proposal at issue in the rate case, discussed the effect that proposal would have on two 

specific customers of ComEd and, through them, the citizens of Illinois: 

Also, the fact that the CTA and Metra are providers of mass public transportation 
raises an additional public interest concern. ComEd’s proposal fails to account for 
the potential impact of increased utility rates for entities providing public 
transportation on the citizens of Illinois. The Commission is very concerned that 
any changes to the provisions of service providers of mass transit will not unduly 
burden the millions of passengers who depend on public transportation. This 
Commission also believes that it must consider the public policy implications of 
establishing delivery rates that encourage energy conservation and encourage 
electric usage during off-peak periods. While the Commission is not prepared to 
disregard cost of service, the Commission believes that important public policy 
considerations cannot be ignored.  
 

Final Order at 189.  Nothing that the Company offers in either the testimony of Dr. Hewings or 

Dr. Andrade addresses a specific proposal, specific issue or specific rate impact in this 
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proceeding.  The evidence presented by Dr. Hewings addresses the “beneficial economic impact 

of the infrastructure investment that ComEd’s rates will fund.”  ComEd Response at 3.  Nothing 

in Dr. Hewings’s testimony relates to whether ComEd’s expenditures are prudent or used and 

useful, or that the proposed rates are just and reasonable.  Staff Response at 2.   

The Company argues that the testimony is relevant based on its speculation of what other 

parties may file later in the case.  ComEd Response at 3.  This is not a colorable argument for 

relevancy.  The Company’s suggestion that the Consumer Advocates’ “true position is clear in 

the press releases and other ‘information’ often released by Movants and their allies in response 

to the rate proposal” does not provide support for the relevancy of Dr. Hewings’s testimony, as 

the Company purports.  ComEd Response at 3.  As the Commission is well aware, press releases 

and “other ‘information’… released by Movants” (Id.) are not evidence, and the Consumer 

Advocates have made no attempt in this or in prior cases to introduce their press releases as 

evidence to the Commission.  The Company’s attempt to speculate as to what any party may 

later introduce into evidence is inappropriate in determining the relevancy of their testimony, and 

serves as yet another distraction technique from the true issues.  The fact is that ComEd’s 

purported basis for the relevancy of Dr. Hewings’s testimony is speculation of anticipated 

litigation strategy, and that speculation does not make this testimony relevant.   

Evidence of a supposed “ripple effect” in which a utility’s expenditures generally benefits 

the economy (ComEd Ex. 2.0 at 1, ll. 17-19) is not relevant to any of the issues that the 

Commission should consider in this case.  Evidence of the effects of increased rates on 

consumers is not, as the Company suggests, equivalent to the overall effect of utility spending on 

the economy.  Rate-payers’ ability to pay is a statutorily-mandated consideration for the 

Commission.  220 ILCS 5/2-102(d).   
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ComEd itself acknowledges that the testimony of Drs. Hewings and Andrade does not 

transform otherwise unjust and unreasonable rates into appropriate rates.  ComEd Response at 4.  

Instead, the Company says that this testimony will ensure a “balanced” result, based on 

testimony it thinks other parties – including the Consumer Advocates – might file later in this 

proceeding.  ComEd Response at 4.  The Company, admitting that the testimony is not currently 

relevant, hopes to persuade the Commission to anticipate the course of litigation.  Anticipation is 

not grounds for admissibility.  Should the Consumer Advocates, or indeed any party, introduce 

evidence addressing the “broader context” of ComEd’s activities and the potential “beneficial 

economic impact of the infrastructure investment that ComEd’s rates will fund,” the Company of 

course remains free to respond at that time.  Until then, forcing parties in the case to respond to 

testimony which at best might become relevant is indeed unduly burdensome.  Such testimony 

should be stricken from the record. 

Additionally, demonstrations of corporate support do not translate into recoverable 

expenses which should be passed onto ComEd ratepayers, nor do they constitute relevant 

evidence regarding any matter at issue in this proceeding.  Staff Response at 3.  The evidence 

presented by Dr. Andrade discusses the “broader context of ComEd’s investment and spending, 

including the charitable activities that it funds.”  ComEd Response at 4.  ComEd provides no 

support for the relevancy of Dr. Andrade’s testimony in its response, and makes no attempt to tie 

his testimony to any relevant issues.   
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  Conclusion 

 For the aforementioned reasons, the Consumer Advocates respectfully request that the 

Commission grant the Motion to Strike, and strike the direct testimony of Dr. Hewings and 

portions of the direct testimony of Dr. Andrade, including ComEd Exhibits 2.0, 2.1, 2.2 and 

portions of 3.0. 

 

September 13, 2010 

Respectfully submitted, 

Citizens Utility Board 

                                                                                  
Christie Redd Hicks 
Attorney 
Citizens Utility Board                                   
309 W. Washington, Suite 800 

       Chicago, IL  60606 
       (312) 263-4282  
       (312) 263-4329 fax 
       Email: crhicks@citizensutilityboard.org 
 
 
 
 

AARP 

 John B. Coffman   
John B. Coffman LLC 
871 Tuxedo Blvd. 
St. Louis, MO 63119 
Phone: 573-424-6779 
Email: john@johncoffman.net 
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            People of the State of Illinois 
Lisa Madigan, Attorney General 
 
 
 
 

Senior Assistant Attorney General 
Public Utilities Bureau 
Illinois Attorney General’s Office 
100 West Randolph Street, 11th Fl. 
Chicago, IL 60601 
Telephone: (312) 814-7203 
Facsimile: (312) 814-3212 
Email: klusson@atg.state.il.us 

 

 

 


