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 NOW COMES the Staff of the Illinois Commerce Commission (“Staff” and

“Commission”), by its attorneys, and files its brief on exceptions to Hearing Examiner’s

Proposed Order (“HEPO”) in this proceeding.

PROCEDURAL HISTORY

On December 1, 2000 Utilities, Inc. (“UI”), Holiday Hills Utilities, Inc. (“HHUI”), and

Community Service Corporation (“CSC” and, collectively, “Petitioners”) filed their Joint

Petition with the Commission.  Following hearings before a duly authorized hearing

examiner, a Hearing Examiner’s Proposed Order (“HEPO”) issued March 30, 2001.  Staff

takes exception to the HEPO as set forth below.

CONTESTED ISSUE, COMMISSION ANALYSIS AND CONCLUSION and
FINDINGS AND ORDERING PARAGRAPHS – recovery of costs incurred in
accomplishing proposed reorganization (Public Utilities Act Section 7-204)

Recommended position.  The Commission should reject the HEPO’s application

of Section 7-204(c) of Public Utilities Act (220 ILCS 5/1-101 et seq., “Act”), which provides

in relevant part that

The Commission shall not approve a reorganization without ruling on […] whether
the companies should be allowed to recover any costs incurred in accomplishing
the proposed reorganization and, if so, the amount of cost eligible for recovery and
how the costs will be allocated.

The HEPO proposes that the reorganization’s transaction costs be recoverable and

allocated as an even split between ratepayers and utility shareholders.  Staff considers the

proposed transaction-cost recovery a misapplication of recent Commission policy and
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orders; ratepayers pay for a utility’s operating costs, not its business transactions.  It

requests the HEPO be amended accordingly.

The parties agree that the transaction costs at issue are incurred solely to

accomplish CSC’s acquisition of HHUI.  Petitioners give no indication that these business

costs are directly associated with the HHUI’s operations.  Nonetheless the HEPO holds

ratepayers responsible for the reorganization’s transaction costs, effectively requiring them

to subsidize shareholder responsibilities.

The HEPO’s approach represents a considerable departure from past Commission

practice, as several recent decisions indicate.  In Docket No. 98-0555 – the reorganization

of Ameritech Illinois pursuant to Ameritech Corporation’s merger with SBC

Communications Inc. – the Commission clearly indicates that Act Section 7-204(c) does

not permit the recovery of reorganization costs unrelated to operations and ratepayer-

service provision:

none of the one-time merger costs which relate to the change in ownership of
Ameritech [Corporation], such as banker or brokerage fees, or legal fees, or
accounting fees, constitute legitimate costs for present purposes.  It is only those
costs directly associated with [Ameritech Illinois’] provision of service which qualify
under Section 7-204(c).  Hence, we agree with Staff’s position to allow recovery of
only those costs associated with the utility’s operations.

(Commission Order in Docket No. 98-0555 at page 144.)  The Commission takes a

similar approach in Docket No. 98-0866 – the reorganization of GTE Corporation pursuant

to its merger Bell Atlantic Corporation:

none of the one-time merger costs relating to the merger, such as banker or
brokerage fees, legal fees, or accounting fees, constitute legitimate costs for
present purposes.  Because the merger is being done based upon the approval of
the company’s stockholders, it is the stockholders that should pay for the business
end of the deal, not ratepayers.
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(Commission Order in Docket No. 98-0866 at page 29.)  See also the Commission’s

Order in Docket No. 99-0418 – a water-utility reorganization among Illinois-American

Water Company and Northern Illinois Water Company – at page 12:  “transactional costs

should not be recovered from ratepayers, while costs directly associated with the utility’s

provision of service should be recovered. [… C]ustomers should not pay for the business

end of the deal.”

In all of the above decisions the petitioners assert that ratepayers will benefit from

the reorganizations, making transaction cost recovery appropriate; in all instances the

Commission rejects the argument.  The present proceeding includes similar Petitioner

arguments and, given the HEPO’s allowance of reorganization costs, a curious departure

from established Commission practice.  Staff finds the departure without basis and asks

that the HEPO be amended to reflect the clear Commission dividing line between

recoverable operating costs and unrecoverable business costs, regardless of supposed

ratepayer benefit.  The present transaction costs incurred for reorganization purposes

should be charged to Account 426, “Miscellaneous Non-Utility Expenses,” accordingly.

Alternative position.  If the Commission accepts the HEPO’s recommendation

that transaction-related reorganization costs are recoverable and allocated evenly between

ratepayers and utility shareholders, Staff encourages the Commission to limit its final order

in this proceeding to the specific, unique, and particular facts and circumstances presently

at issue.
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Recommended replacement language

Based on the recommended position above, Staff requests, first, that the final

paragraph beginning on page 10 of the HEPO be amended as follows:

Sec. 7-204(c) of the Act provides that the Commission may, in its
discretion, allow utilities to recover transaction costs arising from mergers
and acquisitions.  Although the Commission has denied recovery of
transaction costs in several merger cases decided since the enactment of
Sec. 7-204(c), those dockets involved the acquisition of large professionally
managed utilities by other professionally managed firms. In this docket, a
small non-professionally managed utility is being acquired by a larger
professionally managed firm.  In recognition of the general benefits to
consumers from such transactions, Commission policy encourages the
acquisition of non-professionally managed utilities by professionally
managed utilities.  Allowing recovery of acquisition costs in these situations
provides an enhancement to the acquiring company to purchase non-
professionally managed utilities.  On the other hand, even utilities that are
engaged in transactions consistent with this policy should have incentives to
minimize transaction costs.  To accomplish both of these goals, a proration
of acquisition costs between the utility and its ratepayers seems appropriate.
Therefore, the Commission finds that HHUI should be authorized to recover
50% of the amount of the transaction costs incurred in this reorganization, up
to a maximum of $ 4000 dollars, and should accordingly record that amount
in its Organizational Expense Account, and should therefore record the
remaining amount of such costs in its Miscellaneous Non-Utilities Expenses
Account 426.

It has been the Commission’s consistent policy, since the adoption of
Sec. 7-204(c), to disallow, for ratemaking purposes, the type of transaction
costs associated with the merger at issue here.  HHUI should not be
authorized to recover any transaction costs incurred in this reorganization,
and should therefore record all such costs its Miscellaneous Non-Utilities
Expenses Account 426.

Staff requests, second, that the third paragraph beginning on page 13 of the

HEPO be similarly amended as follows:

(15)     Holiday Hills Utilities, Inc. is authorized to recover 50% of the amount
of transaction costs incurred in this reorganization, up to a maximum of $
4000 dollars, and should accordingly record that amount in its Organizational
Expense Account, and should therefore record the remaining amount of such
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costs identified in this transaction in its Miscellaneous Non-Utilities
Expenses Account 426;

(15)     Holiday Hills Utilities, Inc. is not authorized to recover any of the
transaction costs incurred in this reorganization, and should therefore record
all such costs its Miscellaneous Non-Utilities Expenses Account 426;

Staff requests, third, that the seventh paragraph beginning on page 14 of the

HEPO be similarly amended as follows:

IT IS FURTHER ORDERED that Holiday Hills, Inc. is authorized to recover
50% of the amount of transaction costs incurred in this reorganization, up to a
maximum of $4000 dollars, and should accordingly record that amount in its
Organizational Expense Account, and should therefore record the remaining amount
of such costs in its Miscellaneous Non-Utilities Expenses Account 426.

IT IS FURTHER ORDERED that Holiday Hills Utilities, Inc. is not authorized
to recover any of the transaction costs incurred in this reorganization, and should
therefore record all such costs in its Miscellaneous Non-Utilities Expenses Account
426.

Alternative replacement language

If the Commission disagrees with the recommended position above, Staff requests,

based on the alternative position above, that the final paragraph beginning on page 10 of

the HEPO be amended as follows:

Sec. 7-204(c) of the Act provides that the Commission may, in its discretion,
allow utilities to recover transaction costs arising from mergers and acquisitions.
Although the Commission has denied recovery of transaction costs in several most
merger cases decided since the enactment of Sec. 7-204(c), those dockets
involved the acquisition of large professionally managed utilities by other
professionally managed firms. In this particular docket, a small non-professionally
managed utility is being acquired by a larger professionally managed firm.  In
recognition of the general benefits to consumers from such transactions,
Commission policy encourages the acquisition of non-professionally managed
utilities by professionally managed utilities.  Allowing recovery of acquisition
transaction costs in these situations this particular docket may provides an
enhancement to the acquiring company to purchase a non-professionally managed
utilities utility.  On the other hand, even utilities that are engaged in transactions
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consistent with this policy the acquiring company should have an incentives to
minimize transaction costs.  To accomplish both of these goals, a proration of
acquisition transaction costs between the utility and its ratepayers seems
appropriate in this particular docket.  Therefore, the Commission finds that HHUI
should be authorized to recover 50% of the amount of the transaction costs incurred
in this reorganization, up to a maximum of $ 4000 dollars, and should accordingly
record that amount in its Organizational Expense Account, and should therefore
record the remaining amount of such costs in its Miscellaneous Non-Utilities
Expenses Account 426.

CONCLUSION

Wherefore, based on the recommended and alternative positions above, Staff

requests that the Commission adopt an amended HEPO including all recommended or

alternative replacement language above as the final order in this proceeding.

Respectfully submitted,
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