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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Proposed general increase in electric service rates. 

: 
: 
: 

 
No. 10-0467 

COMMONWEALTH EDISON’S RESPONSE TO THE 
MOTION TO STRIKE OF THE CITIZENS UTILITY BOARD, ET AL 

The Citizens Utility Board (“CUB”), the Attorney General (“AG”), and AARP 

(“Movants”) moved to strike certain portions of ComEd’s Direct Testimony on the grounds that 

it is “irrelevant and creates an undue burden on other parties to this proceeding.”  See Motion to 

Strike of the Citizens Utility Board (“Motion to Strike”) at 1.  The Motion should be denied.  The 

testimony is relevant and a claim that it imposes an “undue burden” – even were it true– does not 

justify striking proper testimony.   

Movants incorrectly assert that the proffered testimony is irrelevant.  They attempt to 

tightly confine the concept of “relevance” to direct cost data would deprive the Commission of 

evidence it needs to make an informed decision by taking into account the economic, policy and 

other impacts of its rate decisions.  Indeed, the General Assembly has declared that one of the 

goals and objectives of public utility regulation is to ensure the fair treatment of consumers and 

investors such that “the impacts of regulatory actions on all sectors of the State are carefully 

weighed.”  220 ILCS 5/1-102(d)(vii).  Testimony bearing on the economic impact and public 

interest concerns relating to rate issues, such as that presented by Drs. Andrade and Hewings, has 

also routinely been admitted into evidence as relevant in Commission proceedings.  It would be 

inappropriate to exclude the testimony of either Dr. Andrade or Dr. Hewings, and the Movants’ 

Motion to Strike must be denied. 
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Applicable Standards 

It is well established that “[t]he basic principle that animates our law of evidence is that 

what is relevant is admissible.”  People ex rel. Noren v. Dempsey, 10 Ill. 2d 288,293 (1957).  

“Evidence is deemed relevant if it has any tendency to make the existence of any fact that is of 

consequence to the determination of the action more or less probable than it would be without 

the evidence.”  Ford v. Grizzle, 398 Ill. App. 3d 639, 646 (5th Dist. 2010) (citing Fronabarger v. 

Burns, 385 Ill. App. 3d 560, 564, (2008)).  While the Commission generally follows the rules of 

evidence and privilege applied in civil cases in the Illinois circuit courts, the Commission’s rules 

favor a more liberal admissibility standard and explicitly provide that “evidence not admissible 

under such rules may be admitted if it is of a type commonly relied upon by reasonably prudent 

persons in the conduct of their affairs.”  83 Ill. Admin. Code § 200.610. 

The Commission’s broad legislative and policy-making role must be considered in any 

assessment of relevance.  The Commission has recognized that it may consider policy issues, 

including the economic and social impacts of its actions, when designing rates.  For example, in 

ComEd’s 2005 rate case, the Commission determined it was appropriate to consider a “public 

interest concern” flowing from “the fact that the CTA and Metra are providers of mass public 

transportation ….”  Illinois Commerce Comm’n v. Commonwealth Edison Co., ICC Docket No. 

05-0597, (Final Order,  July 26, 2006) at 189.  Moreover, one factor that the Commission 

invariably considers in examining rate designs is rate impact on customers.  Indeed, the 

Commission’s filing requirements include bill comparisons under present and proposed rates - - 

rate impacts - - for residential, commercial and industrial customers. 83 Ill. Admin. Code § 

285.5135.     

The Motion to Strike fails on the merits when considered against the above-described 

standards.  
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Relevance of the Testimony 

Dr. Hewings’ testimony provides evidence of the beneficial economic impact of the 

infrastructure investment that ComEd’s rates will fund.  The economic impact of ComEd’s 

investments is a valid factor for the Commission to consider with respect to several issues in the 

case, consistent with its obligation to ensure that “the impacts of regulatory actions on all sectors 

of the State are carefully weighed.”  220 ILCS 5/1-102(d)(vii).  Dr. Hewings’ testimony 

highlights the other side of the claim that rate increases only have a negative customer impact.   

The Movants can hardly seriously claim that rate impacts will not be an issue in this case.  

While they have not yet filed their own testimony to which ComEd can point, their true position 

is clear in the press releases and other “information” often released by Movants and their allies in 

response to the rate proposal.  CUB asserted1 that “ComEd’s rate-hike couldn’t have come at a 

worse time, as working families continue to tighten their belts to pay bills in this economy.”  

AARP makes similar claims: “On June 30, northern Illinois utility giant, ComEd, filed a formal 

request with the Illinois Commerce Commission (ICC) – seeking a $396 million rate increase.  

…  Unfortunately, the reality is that the rate increase will fall on the backs of consumers … In a 

tight economy, when people are struggling to afford basic necessities, this rate increase comes at 

a bad time ….”2  While such statements are clearly not relevant to whether ComEd’s revenue 

requirement is well supported, Movants may argue that they are relevant to certain rate design 

issues, and presumably CUB and AARP intended these statements to affect judgments about 

whether the proposed rates ought to be approved.   

                                                            
1 CUB Press Release: Statement on ComEd’s $396 Million Rate Hike, 
http://www.citizensutilityboard.org/newsReleases 20100630_ComEdStatement.html 
2  See ComEd Looking to Raise Utility Rates in Illinois (2010), http://www.aarp.org/politics-society/advocacy/info-
07-2010/comed-looking-to-raise-il.html.   
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Similarly, Dr. Andrade’s testimony discusses the broader context of ComEd’s investment 

and spending, including the charitable activities that it funds.  not (as Movants assert, Motion at 

4) ComEd’s “corporate character,”    

Movants, however, argue that these testimonies do not “address specific costs of the 

[utility], the appropriate rates of return, cost of service or rate design of the proposed rates, or 

even attempt to tie [the] testimony to the justness and reasonableness of the proposed rates.”  

(Motion at 2)  Of course, ComEd does not contend that rates that are otherwise not just and 

reasonable somehow are transformed simply because ComEd is an engine of the northern Illinois 

economy (Hewings) or makes socially and economically important investments in the 

communities it serves (Andrade).  Nor does ComEd intend these witnesses to support its 

aggregate revenue requirement.3  Yet this testimony may assist the Commission in evaluating the 

overall impact of its decision, and reaching a “balanced” result, especially if – as in past cases, 

questions of the effect of rate changes on customers – are considered by the Commission.    

Illinois courts have recognized that a determination of what is “just and reasonable” often 

requires a balancing of competing interests.  Abbott Laboratories, Inc. v. Ill. Commerce Comm'n, 

289 Ill. App. 3d 705, 716 (1st Dist. 1997) (Holding that “[a] determination of what is ‘just and 

reasonable’ involves a balancing by the Commission of the interests of the utilities' stockholders 

and the utilities’ consumers” and affirming Commission’s orders approving an unauthorized use 

penalty.). 

Moreover, it is inaccurate to claim that the only cost-related evidence admitted into rate 

cases, or considered by the Commission for that matter, is strictly limited to the prudence and 

reasonableness of those costs.  Instead, more-or-less subjective value judgments are often made 

                                                            
3 The aggregate revenue requirement is not a function of economic evidence, but of a utility’s prudent and 
reasonable costs. 
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concerning those costs.  For example, the issue of “which costs benefit customers versus which 

benefit shareholders” – as if that were mutually exclusive – has also been litigated, and 

considered relevant, in recent cases.  Incentive compensation is the classic case in point.  

Portions of those costs have been disallowed in ComEd’s last two rate cases, not because any 

part of those costs were deemed imprudent or unreasonable in amount, but rather because of 

views that some such costs benefitted shareholders more than customers.  See, e.g., 

Commonwealth Edison Co., ICC Docket No. 07-0566 (Final Order, September 10, 2008) at 61.  

Similarly, one-half of ComEd’s Sarbanes-Oxley compliance costs were disallowed in the 2005 

rate case, again not because they were deemed imprudent or unreasonable - - indeed they were 

not, in fact they were required by law - - but because the Commission thought it appropriate to 

“balance the cost of compliance with the purpose of Sarbanes –Oxley.”  Commonwealth Edison 

Co., ICC Docket No. 05-0597 ((Corrected Order on Rehearing, December 20, 2006) at 50-51.  If 

these types of “balancing inquiries” are relevant, surely ComEd must be entitled to submit 

evidence showing how customers benefit from its spending. 

The Testimony Should Not Be Stricken 

Movants will not incur any legally-recognized prejudice by the Hewings and Andrade 

testimony.  If they conclude that this testimony is not relevant to any issue of interest to them, 

they need not expend their limited resources issuing data requests or engaging in cross-

examination concerning the topics set forth in the testimony.  In fact, the “burden” on them to 

date has been non-existent.  In the seventy-plus days this case has been pending, Movants have 

not served a single data request directed to the testimony of either Dr. Andrade or Dr. Hewings.   

However, if these testimonies are stricken and economic rate impacts are raised as an issue in the 

case, ComEd will have been manifestly and unfairly prejudiced and the Commission will have 

been deprived of potentially highly probative evidence. 
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At the end of the day it will be up to the ALJs and, ultimately, the Commission in its 

capacity as the body charged with the decision of what is a “just and reasonable” rate, to decide 

how much, if any, weight to give to the testimony of Drs. Andrade and Hewings.  That decision 

should not be made in isolation at a preliminary stage, as Movants seek, but rather at the end of 

the case in the overall context of the entire record. 

WHEREFORE, for the above stated reasons, Commonwealth Edison Company 

respectfully requests that the Commission deny the Motion to Strike. 
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