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NOW COMES the Citizens Utility Board (“CUB”), by and through its attorneys, and 

pursuant to 80 Ill. Admin. Code § 200.19, to respond to the Motion to Dismiss filed by the 

Attorney General of the State of Illinois, by and through Lisa Madigan (“the People”) together 

with Dominion Retail Inc. (“Dominion”) on August 26, 2010 (corrected on August 27, 2010) 

(“AG/Dominion Motion”), as well as the Motion to Dismiss filed on August 26, 2010 by the 

Coalition to Request Equitable Allocation of Costs Together (“REACT Motion”).  The 

AG/Dominion Motion and REACT Motion both move to dismiss Commonwealth Edison’s 

(“ComEd”) request for a general increase in electric rates (this proceeding) without prejudice on 

the grounds that the initial June 30, 2010 filing was technically deficient and the August 9, 2010 

filing of Supplemental Direct Testimony (“Supplemental Filing”) intended to cure that 

deficiency did not lawfully do so.  AG/Dominion and REACT argue that ComEd failed to 

comply with the Illinois Commerce Commission’s (“ICC” or “the Commission”) final order in 

ICC Docket No. 08-0532.  AG/Dominion Motion at 1; REACT Motion at 2.  The AG/Dominion 

Motion and REACT Motion also both posit that Commission acquiescence to ComEd’s 

bifurcated filing in this case is an inappropriate precedent to set.  AG/Dominion Motion at 8; 
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REACT Motion at 3.  CUB agrees that the June 30th filing was technically deficient and sets a 

poor precedent if allowed to proceed, and therefore should be dismissed. 

I. ComEd’s June 30 Filing Does Not Comply with the Commission’s 08-0532 Order 

AG/Dominion argue that ComEd’s June 30th filing was deficient in that it did not 

comply with the Commission’s Final Order in ICC Docket No. 08-05321 (“Final Order”) which 

directed ComEd to supply a new Embedded Cost of Service Study in its next rate filing.  

AG/Dominion Motion at 7, para. 11.  As REACT correctly points out in its motion, ComEd 

agrees its initial June 30 filing did not comply with the Final Order.   REACT Motion at 1, citing 

ComEd Ex. 16.0, Direct Panel Testimony of Lawrence S. Alongi and Robert Garcia at 33-34, ll. 

637-645 and ComEd Motion at 1-2.  ComEd stated that the reason for this deficiency was 

“insufficient time” from the issuance of the 08-0532 order until the time of the June 30 filing, and 

that it would update the filing at a later date to comply with the order.  ComEd Ex. 14.0 at 7-8, 

ll. 154-165.  The problem presented here, correctly noted by AG/Dominion, is that the utility is 

the sole party controlling when it requests an increase in rates.  “If ComEd’s rate case filing was 

not ready on June 30th, it should not have filed its request on that date.”  AG/Dominion Motion 

at 11, para. 20.  REACT notes the same in its motion, stating “…ComEd itself controlled when 

the file this rate case.  Nothing compelled ComEd to file this Rate Case before the necessary 

information—which ComEd was legally compelled to produce—was ready for presentation by 

ComEd.”  REACT Motion at 3.   

Since only ComEd could determine when it s rate case was filed, any argument of 

“insufficient time” is inappropriate.  CUB agrees with AG/Dominion, and with ComEd itself, 

that the June 30th filing failed to comply with the Final Order, and as a result, was technically 

deficient.   

                                                 
1 Special Investigation Proceeding, ICC Docket No. 08-0532, Final Order April 21, 2010.   
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II. The Precedent Set by ComEd’s Technical Deficiencies is Inappropriate 

AG/Dominion also argue that the manner in which ComEd filed its tariffs, i.e. through 

the initial filing and the Supplemental Filing, “…creates a dangerous precedent that threatens 

Staff and Intervenors’ due process rights.”  AG/Dominion Motion at 8, para. 14.  They argue the 

Commission should send a strong signal to public utilities that improperly filed tariffs or 

revised tariffs are unlawful, or the ICC risks other utilities doing the same in the future, citing to 

the Commission’s acceptance of the practice in this case.  AG/Dominion Motion at 8, para. 14.  

REACT echoes that statement, noting that regardless of ComEd’s motives in this case, allowing 

this bifurcated filing “would establish an unnecessary and inappropriate precedent whereby a 

public utility seeking to increase its rates could intentionally file required information in a 

piecemeal fashion over the weeks and months following its initial filing.”  REACT Motion at 3.     

CUB agrees that if the Commission allows ComEd to proceed with this case, even 

though the Company itself agrees that the June 30 filing was deficient, and if the Commission 

allows the August 9 filing to “cure” that deficiency, that a precedent will be set which is could 

be abused in future rate case filings.   

WHEREFORE, for the above reasons, CUB respectfully requests that the Commission 

grant the AG/Dominion and REACT Motions to Dismiss. 

DATED: September 9, 2010 
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Respectfully Submitted, 
 
CITIZENS UTILITY BOARD  

 
Christie Redd Hicks 
Attorney 
CITIZENS UTILITY BOARD                                  
309 W. Washington, Suite 800 

      Chicago, IL  60606 
      (312) 263-4282  
      (312) 263-4329 fax 
      crhicks@citizensutilityboard.org 
 

 


