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Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Illinois Commerce 

Commission‟s (“Commission” or “ICC”) Rules of Practice (83 Ill. Adm. Code 200.800), 

respectfully submits its Initial Brief in the instant proceeding. 

I. BACKGROUND 

A. Procedural History 

 
On January 20, 2010, Commonwealth Edison Company (the “Company” or 

“ComEd”) filed with the Illinois Commerce Commission (“Commission” or “ICC”) revised 

tariffs in order to implement a purchase of receivables (“POR”) with consolidated billing 

(“CB”) service (“PORCB Program”) for the benefit of retail customers and retail electric 

suppliers (“RES”), pursuant to Section 16-118 of the Illinois Public Utilities Act (the 
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“Act”), “Services provided by electric utilities to alternative retail electric suppliers,” 220 

ILCS 5/16-118.  On February 24, 2010, the Commission entered Suspension Orders 

commencing the investigation concerning the propriety of ComEd‟s proposal to 

implement a PORCB service and on June 2, 2010 entered a Resuspension Order 

extending the suspension through December 18, 2010.  In due course, the 

Administrative Law Judge assigned to this proceeding established a schedule for the 

submission of pre-filed testimony, hearings, and briefs (Tr., March 24, 2010, p. 9).    

In response to the Company‟s filings, the following parties filed Petitions to 

Intervene, which were granted:  the Citizens Utility Board (“CUB”), BlueStar Energy 

Services, Inc. (“BlueStar”), National Energy Marketers Association (“NEMA”), Illinois 

Competitive Energy Association (“ICEA”), Retail Energy Supply Association (“RESA”), 

Dominion Retail, Inc. (“Dominion”), and Illinois Energy Marketers Coalition (“ILEMC”).           

At the August 19, 2010 evidentiary hearing in this matter, Torsten Clausen, 

Director of the Office of Retail Market Development (“ORMD”), answered questions 

from the ALJ on behalf of Staff. 

During the course of the proceeding, Staff and the parties proposed various 

modifications to ComEd‟s proposed revised tariff filings implementing its PORCB 

Program.  The Company accepted certain of Staff‟s proposed tariff modifications, but 

did not accept others.  For the reasons stated infra, Staff‟s modifications to the 

Companies‟ proposed tariff revisions should be approved by the Commission. 

B. Legislative History 
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In November 2007, the General Assembly passed, and the Governor signed, 

Senate Bill 1299 (“SB 1299”) into law as Public Act 95-0700. The purpose of SB 1299 is 

stated as follows: “It is in the best interest of Illinois energy consumers to promote fair 

and open competition in the provision of electric power and energy and to prevent 

anticompetitive practices in the provision of electric power and energy.”  Public Act 95-

0700 resulted in an amendment to Section 16-118 of the Public Utilities Act which 

delineates certain services to be provided by electric utilities to RESs.  220 ILCS 5/16-

118.  Various components of Public Act 95-0700 provide RESs with the ability to 

leverage the existing infrastructure of the incumbent utility, including billing, credit and 

collection practices.  Those components are the subject of the tariff filing in this 

proceeding. The General Assembly also established the Office of Retail Market 

Development (“ORMD”) to address retail electric competition issues, and the ORMD is 

dedicated to the task of seeking out ways to promote retail competition in Illinois.  The 

ORMD was directed to “monitor existing competitive conditions in Illinois, identify 

barriers to retail competition for all customer classes and actively explore and propose 

to the Commission and to the General Assembly solutions to overcome identified 

barriers.”   

A workshop process was initiated by the ORMD early in 2008 to discuss the 

requirements of Public Act 95-0700. The major components of PA 95-0700 are the 

ability for a customer to receive a consolidated bill from the electric utility and the ability 

for a RES to sell its customer receivables to the electric utility.  The workshops 

addressed many of the issues related to these new statutory provisions and the same 

statutory provisions are the subject of the tariff filings in the instant proceeding.  When 
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PA 95-0700 was enacted, Senator Harmon emphasized the importance of the PORCB 

components of the bill by stating that “we are adopting some of the best practices 

developed across North America and including robust consumer protections.  In short, it 

would provide for competitive providers to enter the market and take advantage of 

things like consolidated billing, the purchase of receivables, telephonic enrollment, and 

customer choice and referral programs.”1 

On September 30, 2008, the Ameren Illinois Utilities (“AIU” or “Ameren”) filed its 

tariffs to provide a UCB/POR program and on August 19, 2009, the Commission filed its 

Final Order in that proceeding (“AIU Order”). As described above, ComEd‟s parallel 

filing followed on January 20, 2010, which is the subject of this proceeding. 

II. ARGUMENT 

A. ComEd‟s proposed $0.50 Fixed Per-Bill Charge 

1. Fundamental differences between ComEd‟s proposal and the cost recovery 
method recently approved by the Commission 

 
When it comes to the recovery of implementation costs, the biggest difference 

between ComEd‟s proposal and the recovery method approved by the Commission in 

the AIU UCB/POR tariff investigation is the impact on the discount rate.  Under AIU‟s 

UCB/POR program, there is one discount rate for the receivables purchased by the 

electric utility, regardless of customer class and amount of the receivables.  Under 

ComEd‟s proposal, the number of potential discount rates is almost limitless.  As a 

result, ComEd is asking the Commission to judge the reasonableness of not one 

discount rate, as was the case in the AIU tariff investigation, but that of a wide range of 

                                            
1
 Transcript, State of Illinois General Assembly, Regular Transcript, 95

th
 Legislative Session, August 15, 

2007, p. 8. 
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discount rates.  Also, under ComEd‟s proposal, the discount rate is not known in 

advance, and the Commission is unable to approve a definitive discount rate in its Final 

Order.   The reason for this is that the actual discount rate depends on the amount of 

receivables purchased. 

Unlike in the AIU tariffs, ComEd is not proposing to recover the implementation 

costs as a percentage of the purchased receivables.  Instead, ComEd is proposing to 

recover the implementation costs through a fixed per bill charge.  The proposed fixed 

per bill charge of fifty cents creates a discount rate that is different from the purchased 

receivables of one RES customer to the next.  For example, the fixed per bill charge of 

fifty cents represents a larger portion of $40 worth of purchased receivables than that of 

$400 worth of receivables.  

Staff recommends that the Commission reject ComEd‟s proposal and order the 

recovery of the implementation costs from participating RESs through a fixed 

percentage charge, just as the Commission approved in the AIU tariff investigation.  

Doing so will ensure that the cost recovery contribution from RESs is proportionate to 

the amount of the receivables being sold to the electric utility.  A fixed percentage 

charge ensures that $500 worth of receivables purchased by the utility results in the 

same amount of cost recovery contribution regardless of whether the RES sold monthly 

receivables of ten customers with $50 apiece or whether the RES sold $500 worth of 

monthly receivables of just one customer.   

2. Calculation of possible discount rates under ComEd‟s proposal 
 

ComEd‟s proposed tariffs do not contain the actual discount rate.  Instead, the 

tariffs show how the discounted amount of purchased receivables are being calculated.  
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Using the formula provided in ComEd Ex. 1.1 on Sheet No. 397, the discount rates can 

be calculated by using the applicable Rider UF – Uncollectible Factors, the fixed charge 

of fifty cents, and an assumed amount of receivables.  For purposes of calculating the 

PORCB discount rates, one must look up in Rider UF the Uncollectible Factors for 

residential and nonresidential supply charges.  In order to calculate the respective 

Uncollectibles Factors, Staff used ComEd‟s existing Rider UF and its recently filed 

related informational filing.2  The following two examples illustrate the calculation:  

Example (A):  Assume the electric utility purchases the monthly receivables of 

a residential customer of a RES.  The relevant Uncollectibles Factor for a 

residential customer is 1.0229.  Using the formula contained in ComEd Ex. 

1.1 on Sheet No. 397, this translates into a 2.239% uncollectibles portion of 

the discount rate.  Now assume that the monthly RES supply charges for that 

customer, which become the receivables purchased by the electric utility, are 

$40.  The total discount rate for that customer‟s receivables for that particular 

month is 3.489%.  The 3.489% is comprised of the 2.239% uncollectibles 

portion and the 1.25% per bill charge as a result of the fifty cents fixed charge 

($.50/$40 = 0.0125 = 1.25%).         

Example (B):  Assume the electric utility purchases the monthly receivables of 

a nonresidential customer of a RES.  The relevant Uncollectibles Factor for a 

nonresidential customer is 1.0078.  Using the formula contained in ComEd 

Ex. 1.1 on Sheet No. 397, this translates into a 0.774% uncollectibles portion 

of the discount rate.  Now assume that the monthly RES supply charges for 

that customer, which become the receivables purchased by the electric utility, 

                                            
2
 See Rider UF and the ComEd response to Data Request TC 1.01. 
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are $400.  The total discount rate for that customer‟s receivables for that 

particular month is 0.899%.  The 0.899% is comprised of the 0.774% 

uncollectibles portion and the 0.125% per bill charge as a result of the fifty 

cents fixed charge ($.50/$400 = 0.00125 = 0.125%).  Staff Ex. 1.0 at 7-8.) 

ComEd did not express any disagreement with these sample calculations. 

Given AIU‟s current discount rate of 1.74%, it becomes clear that ComEd‟s 

proposed range of allowable discount rates will be significantly higher than that, and that 

the discount rate will go as high as double the AIU rate for the receivables of low use 

residential customers.  One primary reason for this higher level of possible discount 

rates for the receivables of residential customers is the fact that the AIU have a 

combined UCB/POR discount rate whereas ComEd proposes to have a residential 

discount rate and a non-residential discount rate.3  The percentage of “bad debt” or 

uncollectibles is generally higher for residential customers than it is for non-residential 

customers.  By combining the electric utility‟s historical uncollectibles experience for 

residential and non-residential customers (up to 400kW demand), the AIU‟s UCB/POR 

discount rate is higher for non-residential customers and lower for residential customers 

than what it would have been with separate discount rates for the two customer classes.  

ComEd‟s alternative approach is neither right nor wrong.  Nonetheless, it is important to 

point out the difference, which makes it even more critical to ensure that ComEd‟s 

residential PORCB discount rate level does not become extremely high for residential 

customers who use less electricity than the average residential customer.   

3. The proper cost recovery method is important for several reasons 
 

                                            
3
 Technically, as explained above, ComEd is proposing a wide range of discount rates depending on the 

amount of individual receivables purchased.  
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Participation in the ComEd PORCB program is voluntary for the RESs.  The 

electric utility‟s offering of the PORCB tariff, however, is not voluntary and, while the 

amount eventually approved by the Commission is unknown at this point, certain 

implementation costs will have to be recovered.  Staff recommends that the 

Commission do its part to ensure that the PORCB participation by the RESs, especially 

for residential service, be as high as possible.  A successful PORCB program will not 

only help the Commission carry out its statutory mandate of promoting “the 

development of an effectively competitive retail electricity market that operates 

efficiently and benefits all Illinois consumers (emphasis added),”4 it will also increase 

the likelihood that the PORCB implementation costs are being recovered from 

participating RESs. 

As shown in the examples above, the proposed fixed per bill charge creates 

effective PORCB discount rates that vary greatly from customer to customer.  A fixed 

per bill charge that results in a relatively high discount rate for customers who are 

consuming relatively small amounts of electricity each month has the potential to 

discourage RESs from signing up those customers.  The larger the monthly customer 

supply charges, the smaller the effective PORCB discount rate will be.  All else being 

equal, it is not hard to imagine that a PORCB participating supplier will want to focus on 

signing up customers that leave the supplier with the highest percentage of net 

receivables (the amount of the receivables sold to the electric utility minus the PORCB 

discount rate).  In Staff‟s view, such an outcome would not be desirable, as it may 

exclude residential customers from receiving competitive supply offers. 

In addition, the fixed per bill charge does not allow for increased cost recovery 

                                            
4
 Section 20-102 of the Public Utilities Act.   
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from RESs signing up high usage customers.  Instead, the fixed per bill charge 

becomes a less significant portion of the effective discount rate the larger the amount of 

the purchased receivables.  To illustrate, a RES that sells AIU a customer‟s receivables 

in the amount of $600 will contribute approximately $4.10 to AIU‟s recovery of its 

UCB/POR implementation costs.  Under ComEd‟s proposal, a RES with the same 

customer will contribute fifty cents to ComEd‟s recovery of its implementation costs.  To 

put it differently, Staff is concerned that, under ComEd‟s fixed per bill charge proposal, 

the effective discount rate has the potential to be too high for some portion of customers 

and to be too low for other portions of customers.  Such an outcome, of course, would 

have the unwelcome effect of undermining the Commission‟s statutory mandate to 

promote a competitive retail market that benefits all Illinois consumers.   

Consequently, Staff primarily recommends that the Commission incorporate the 

same level of cost recovery as it did in the AIU tariff investigation.  AIU‟s initial 

percentage charge for the recovery of costs other than uncollectible costs is 0.68%.  In 

other words, AIU‟s initial discount rate is 0.68% plus the most recent Commission-

approved uncollectible costs.  Until the latest AIU rate case, the Commission approved 

uncollectible cost factor was 0.82%, resulting in an initial discount rate of 1.5%.  The 

most recent AIU rate case increased the Commission approved uncollectible costs to 

1.06%, resulting in a new discount rate of 1.74%.  Applying the same 0.68% to 

ComEd‟s PORCB tariff would result in an initial residential discount rate of 2.92% 

(2.239% uncollectibles factor plus 0.68% cost recovery) and an initial non-residential 

discount rate of 1.454% (0.774% uncollectibles factor plus 0.68% cost recovery). 

However, as explained below, in the event the Commission perceives the 
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proposed 0.68% charge as too high, it should consider using a 0.44% cost recovery 

charge, which is the level that currently would have been in place for the AIU had the 

Commission adopted Staff‟s proposal to keep the initial AIU discount rate at the 1.5% 

level (1.5% minus the AIU‟s new 1.06% uncollectibles portion equals 0.44%). 

4. The nature of the costs and the way they are recovered 
 

ComEd‟s argument in favor of its proposed fixed per-bill charge hinges on its 

contention that a percentage-based charge is “discriminatory as it unjustly charges 

RESs different rates for the provision of the same service to different customers based 

on extraneous factors that bear no relationship to the nature of the costs incurred for the 

service provided.”  (ComEd Ex. 6.0 at 7.)  Similarly, ComEd criticizes a percentage-

based charge on the grounds that there “is not sufficient justification for establishing 

rates for the provision of PORCB service that unjustifiably vary with the size of the 

receivable purchased by ComEd, when ComEd‟s cost of providing such service does 

not vary.”  (Id., at 6.) ComEd also claims that “Staff never addresses the fact that costs 

to provide PORCB service do not vary with the amount of receivables purchased.”  (Id., 

at 7.)  Ironically, ComEd never addresses the fact that costs to provide PORCB service 

do not vary with the number of bills issued.  Yet, that is exactly how ComEd is 

proposing to recover those costs.  A RES that sells its receivables for one hundred 

customers pays one hundred times the amount towards the recovery of implementation 

costs over a RES that sells the receivables of just one customer (whether large or 

small.)   To use ComEd‟s own words, there is not sufficient justification for establishing 

rates for the provision of PORCB service that unjustifiably vary with the number of bills 

issued by ComEd, when ComEd‟s cost of providing such service does not vary.   
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ComEd did not rebut Staff‟s understanding that the activities to develop and 

implement the systems and procedures for the purchase of receivables as well as the 

activities to modify ComEd‟s billing systems are required regardless of the number of 

bills generated pursuant to Rider PORCB.  In other words, ComEd does not contend 

that the implementation costs are likely to be primarily driven by the desired 

functionalities and less by the number of customers or bills using the new functionalities.   

ComEd did not provide any indication that it estimated the number of bills to be issued 

pursuant to Rider PORCB when it developed its implementation cost estimate.  The fact 

is that these costs are fixed costs and any cost recovery methodology that employs 

marginal cost pricing will not have a close relationship to the nature of the incurred 

costs.   

Equally important, ComEd attempts to give the impression that Staff is proposing 

the same percentage-based charge already approved by the Commission because 

such a charge would have a close relationship to the nature of the costs incurred for the 

service provided.  That is not the case, however.  Unlike ComEd, Staff does not claim 

that its proposed cost recovery is closer to the manner the PORCB implementation 

costs are being incurred.  As stated in direct testimony, Staff does not argue that the 

percentage charge is more in line with the way the implementation costs are being 

incurred.  (Staff Ex. 1.0 at 14.)  The reality appears to be that the inherent nature by 

which these costs are caused is not an ideal guideline for the Commission to determine 

the proper cost recovery method.   

Instead of trying to look towards some notion of cost causation, the Commission 

should take into account other aspects when deciding on a cost recovery method.  
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Given that the Rider PORCB is an optional service for the RESs, RESs will likely use 

the service only when it serves their financial interests to do so.  While dependant on 

the specifics of individual RES service offerings, all else being equal, it can be generally 

assumed that the more electric supply a RES is selling, the higher its revenues and thus 

ultimately its profits.  It would be reasonable to assume that a RES‟s revenue and profits 

are more strongly positively correlated to the amount of electric supply sold than to the 

number of customers it serves.  Consequently, Staff believes it is reasonable to assume 

that a RES‟s profit is driven more by the amount of revenue it generates than by the 

number of customers it serves.  No party in this proceeding has challenged this basic 

notion. 

For example, assume that a hypothetical RES “A” has 100 customers, where 

each customer uses an average of 800 kWh per month.  Further assume that a 

hypothetical RES “B” has also 100 customers, but the average customer of RES “B” 

uses an average of 8,000 kWh per month.  It is highly likely that RES B generates 

significantly more revenue and profit than RES A.  Under ComEd‟s fixed per bill charge, 

both RESs would pay exactly the same amount towards the recovery of the Rider 

PORCB costs.  Under Staff‟s proposed percentage-based cost recovery, all else being 

equal, RES B would contribute significantly more towards the cost recovery than RES 

A.  However, the relative contribution (on a percentage basis) from both RES A and B 

would be the same.  This is one of the reasons Staff recommends that the Commission 

consider the percentage-based cost recovery (as it did in the AIU tariff investigation) as 

more reasonable than ComEd‟s proposed fixed per bill charge. 

Staff questions the logic in ComEd‟s assertion that a percentage charge would 
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be “unduly discriminatory, as it effectively would result in applying different charges for 

each RES customer every month for the exact same service based on a factor 

completely unrelated to the underlying cost of such service.”  (ComEd Ex. 3.0, at 9.)  A 

percentage charge is not any more “unduly discriminatory” than a fixed per bill charge.  

Under a percentage charge, every PORCB transaction is subject to the same discount 

rate, while the resulting dollar amount of the cost recovery charge changes.  Under a 

fixed per bill charge, every PORCB transaction is subject to a different discount rate 

while the resulting dollar amount of the cost recovery charge remains the same.  The 

two different methods lead to two different outcomes but that does not make either one 

more discriminatory than the other.  If charging different dollar amounts to different 

PORCB transactions is considered “unduly discriminatory,” then logic would dictate that 

applying different discount rates to different PORCB transactions is equally “unduly 

discriminatory.”   

In addition, the monthly, and even more so, the yearly variations in usage by the 

same customer are relatively small compared to the difference in usage between the 

average residential customer and the average non-residential customer.  In other 

words, Staff‟s recommendation to use a percentage charge is not driven by a desire to 

capture the variations in usage by the same customer but rather by the goal to take into 

account the often tremendous differences in consumption among the customer classes 

covered under the fifty-cents-fits-all approach proposed by ComEd.  

ComEd makes a similar argument when it compares the proposed fixed per-bill 

charge to the existing Rider SBO credit.  ComEd argues that because of the $0.54 per 

bill monthly credit for the billing of ComEd‟s distribution and related charges under Rider 
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SBO, ComEd would be paid by RESs for PORCB service based on a percentage of the 

receivables purchased, but ComEd pays RESs a fixed monthly amount under SBO.  

While this may be accurate, the Rider SBO credit is different from the PORCB cost 

recovery charge in at least two important ways.  First, the SBO credit is a credit directly 

to retail customers whereas the PORCB cost recovery charge is, to use ComEd‟s 

words, “only a discount to the amounts paid to RESs using PORCB service.”   ComEd‟s 

response to Staff‟s identified difference is that “to some extent, charges to RESs and 

credits to customers are borne by customers.”  (ComEd Ex. 6.0 at 10.)  However, the 

PORCB charge, unlike the Rider SBO credit, is being paid by the RES and the RES is 

more likely to be in a better position to absorb such charges the more electricity it is 

selling rather than the more customers it is serving.  Moreover, the same reasons 

ComEd advances for its opposition to Staff‟s proposed charge for RES bill inserts could 

be used to explain why the Rider SBO cost recovery method is not appropriate for 

PORCB cost recovery.   ComEd did not rebut Staff‟s understanding that the basis for 

the Rider SBO credit are the costs ComEd avoids by not having to bill a retail customer 

under Rider SBO.  Staff does not think ComEd is arguing that its proposed fixed per bill 

charge of $0.50 represents the costs a RES avoids by using Rider PORCB.  The only 

response to this particular point is ComEd‟s restating of its already discussed argument 

that the PORCB charge “should reflect the fixed nature of the underlying costs.”  

(ComEd Ex. 6.0 at 10.)   Tellingly, ComEd correctly notes that the underlying costs are 

fixed in nature. Yet ComEd‟s PORCB charge is not fixed; it varies by the number of bills 

issued.  

5. When it comes to the RESs‟ decision-making process, the Commission does not 
have perfect information 
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The Commission‟s goal in structuring the proper cost recovery mechanism 

seems to be two-fold.  The first is to ensure that RESs will actually use the PORCB 

service.  The second is to ensure RESs will pay for the incremental costs ComEd incurs 

to provide the PORCB service.  However, the Commission does not have perfect 

information when it comes to a RESs decision-making process regarding whether or not 

the RES will find it economical to serve customers with the new PORCB service.  In 

other words, to some extent the Commission will have to guess as to whether a chosen 

cost recovery mechanism may prevent a RES from using PORCB.  The Commission 

should keep this seemingly obvious fact in mind when it considers ComEd‟s repeated 

claims that Staff‟s proposed cost recovery scheme is “speculative.”  Staff does not 

disagree that the Commission does not know where the point lies at which any 

particular RES will decide to use or not use the PORCB service.  ComEd also 

speculates in its attempt to defend its proposed flat fifty cents per-bill charge.  ComEd 

speculates that some RESs will use PORCB to serve all residential customers. ComEd 

further speculates that the use of PORCB to serve the non-residential market alone 

“could cover over half of the annualized cost of the program.” (ComEd Ex. 3.0 at 11.)   

There is nothing wrong with speculation whether a particular PORCB charge might be 

too high or too low for any or all RESs under these circumstances. However, it is 

misleading on ComEd‟s part to try to discredit Staff‟s proposal by arguing that Staff 

speculates.        

6. Other considerations   
 

When responding to Staff‟s statements that the Commission has recently 

approved a percentage-based charge for the exact same service pursuant to the exact 
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same statutory provisions, ComEd ignores the fact that no party in that proceeding 

objected to a percentage-based charge.  ComEd s contends that a fixed charge “was 

not an issue upon which a specific decision was entered in the AIU Order.”  (ComEd Ex. 

6.0 at 9.)  Apparently it was not an issue because neither participating RESs, CUB, the 

AG, the AIU nor Staff argued that a percentage-based charge would:  (1) “deviate from 

traditional ratemaking principles in such an arbitrary and discriminatory manner” 

(ComEd Ex. 6.0 at 5.); (2) “unjustifiably vary with the size of the receivables” (Id. at 6.); 

(3) “be harmful to RESs that may want to make use of Rider PORCB, but have no 

interest in pursuing low use customers;”(Id.) (4) “unjustly and unabashedly extract more 

revenue from RESs serving high use customers” (Id.); (5) “unjustly charge RESs 

different rates for the provision of the same service” (Id., at 7.); (6) “discourage the use 

of PORCB for larger, non-residential customers” (ComEd Ex. 3.0 at 9); (7)”distort the 

economics of PORCB service” (Id., at 10.); and (8) “have the unintended effect of 

further stalling development of certain segments of the residential market.”  (Id., at 11.)   

Staff questions how the Commission would be able to reconcile its Order in the AIU 

tariff investigation if it were to agree with the arguments proffered by ComEd in this 

proceeding.   

In addition, ICEA tries to provide arguments as to why the Commission would not 

contradict its Order in the AIU tariff investigation by adopting a fixed fifty cents per-bill 

charge.  The first argument is that “utilities are usually very adept at crafting rate 

mechanisms that have the best likelihood of ensuring fast and complete cost recovery.”  

(ICEA Ex. 2.0 at 8-9.)  However, the tariffs already provide that all eligible customers will 

ensure ComEd a timely and complete cost recovery regardless of the level of RES 
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usage of the PORCB program.  ICEA further states that ComEd and the AIU “are 

obviously different utilities with different geographic footprints and customer 

demographics, belonging to different Regional Transmission Organizations with 

different capacity costs, experiencing different uncollectible rates, expending vastly 

different sums in terms of POR-UCB implementation costs and adhering to (apparently) 

different philosophies as to the best ratemaking approach to use for the recovery of 

those implementation costs.” (Id.)  While Staff does not disagree with any of those 

statements, ICEA does not provide any indication why and how different geographic 

footprints, different customer demographics, different Regional Transmission 

Organizations, different capacity costs, different uncollectible rates, and different POR-

UCB implementation costs enter the Commission‟s decision-making process as it 

relates to a fixed per-bill charge or a percentage-based charge for the recovery of 

PORCB costs.   

With respect to ICEA‟s statement that ComEd and the AIU are “adhering to 

(apparently) different philosophies as to the best ratemaking approach to use for the 

recovery of those implementation costs”, Staff is unsure whether ICEA is recommending 

that the Commission should let the utilities decide what the best ratemaking approach 

is, in accordance with their own and different philosophies.  To be clear, Staff has no 

reason to disagree with ICEA‟s opinion “that each utility's choice of cost recovery 

mechanism (ComEd's and that of the Ameren Illinois Utilities) -- different as they may 

be-- reflect that utility's good faith effort to meet these public policy objectives.”  (Id.) 

However, just because a utility is proposing a particular approach or methodology does 

not mean that the Commission should not use its best judgment when deciding whether 
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to adopt the utility‟s proposal. 

In rebuttal testimony, ComEd stated that “it is only after the RESs utilize Rider 

PORCB and ComEd purchases receivables for significant numbers of customers that 

cost recovery responsibility shifts from all of ComEd‟s residential customers and other 

customers with demands that are less than 400 kW to RESs.”  (ComEd Ex. 3.0 at 6.)  

Staff remains unclear as to what type of shift in the “cost recovery responsibility” ComEd 

is referring.  ComEd further stated that “at that point, the $0.50 charge will be above 

cost, allowing the customers with demands under 400 kW to begin being reimbursed.”   

Staff agrees that, pursuant to the proposed tariffs, there could be a point where the 

revenues collected from participating RESs will be used to reimburse all eligible 

customers.  Staff does not view this as a shift in “responsibility”, however.  At that point, 

eligible would have ensured total cost recovery already or, if not, would still be 

responsible for total cost recovery if and when the $0.50 falls “below cost” again.  

ComEd did not disagree with these statements. 

ComEd also contends that Staff correctly recognized that “all costs are being 

incurred to offer purchase of receivables” and that “based on Staff‟s ORMD workshop 

discussions”, the costs associated with the provision of consolidated billing “were 

determined to be a necessary part of, and essential to, the process of purchasing 

receivables.”  (ComEd Ex. 3.0 at 4.)  In response, Staff made it clear that it will not 

describe positions expressed by other parties during workshop discussions.  Staff did 

agree that the overall consensus among the workshop participants two years ago was 

to focus on a combined service that provides both consolidated billing and the purchase 

of receivables.  However, without a thorough review of the costs (which is not part of 
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this proceeding), Staff is not prepared to agree with ComEd that all consolidated billing 

costs are “a necessary part of, and essential to” the purchasing of RES receivables. 

 

B. Proper discount rate for residential customers 

The POR and UCB requirements of Sections 16-118(c) and (d) were created in 

order to foster a competitive retail electric market for residential and small commercial 

customers.  The availability and widespread use of PORCB would be a major part in the 

Commission‟s goal and mandate of promoting the development of an effectively 

competitive retail electricity market that operates efficiently and benefits all Illinois 

consumers.  Approving a PORCB discount rate (or, to be more correct, a range of 

discount rates) that has the potential to exclude a portion of residential and small 

commercial customers from receiving competitive electric supply offers could stand in 

the way of fulfilling the Commission‟s goal and mandate. 

In Staff‟s view, the Commission should try to maximize the potential for PORCB 

implementation cost recovery from the participating RESs.  Again, all else being equal, 

if a fixed per bill charge prompts participating RESs to sign up fewer low usage 

customers, the resulting revenue from the fixed per bill charge applicable to those 

purchased receivables could be less than the revenue collected under a method that 

does not prompt RESs to sign up fewer low usage customers.      

Staff‟s proposed discount rate of 2.92% (if the Commission decides to use the 

0.68% cost recovery charge) is certainly substantially higher than the AIU‟s current 

discount rate of 1.74%.   However, ComEd‟s proposed $0.50 fixed per bill charge 

creates even higher discount rates for residential receivables below the amount of 
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$73.50.  Below that amount, the $0.50 fixed per bill charge equals a percentage charge 

that is higher than the 0.68% charge Staff is proposing.  In other words, while the 

resulting 2.92% residential discount rate is substantially higher than Ameren‟s 

UCB/POR discount rate, Staff is concerned about an even higher discount rate for the 

receivables of less than the $73.50 threshold. (Staff Ex. 1.0 at 12-13.) 

Staff showed how likely it is that purchased receivables for residential customers 

will be less than $73.50.  Based on current prices and recent usage levels, one could 

reasonably assume that a large percentage of residential customers would be paying 

less than $73.50 in RES supply charges.  Using an average monthly residential 

consumption of 700kWh5 and a hypothetical RES charge of 9 cents/kWh,6 the resulting 

average monthly receivables would be $63.  If the Commission were to approve 

ComEd‟s proposed $0.50 per bill charge, the effective PORCB discount rate would be 

3.03% for that hypothetical average customer.  Of course, all receivables with amounts 

less than that average would be subject to an even higher PORCB discount rate.  

ComEd argued that because of an existing “inter- and intra-class supply charge 

subsidy for electric space heating customers, which is worth nearly 3 cents per kWh” 

(ComEd Ex. 3.0, p. 11), a percentage based cost recovery charge will “erect additional 

barriers to competition for these customers.”  In response, without commenting on the 

merit of the apparent subsidy, Staff made the observation that the proposed cost 

recovery charge of 0.68% will amount to about 0.06 cents per kWh, or less than one-

                                            
5
 According to Staff‟s calculations, the simple average usage of a residential ComEd customer was 

actually 669 kWh for the calendar year 2009.   
6
 Looking at ComEd‟s Purchased Electricity Charges for the coming 12 months, a RES rate for supply 

and transmission services charges of 9 cents/kWh would actually be higher than ComEd‟s rate, not taking 
into account any Purchased Electricity Adjustments. It is likely that some RESs would offer a rate that is 
equal or lower than ComEd‟s rate, resulting in an average receivables amount of less than $63. Also, for 
simplicity‟s sake, Staff limits its example to non-electric space heat customers.  
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sixteenth of a cent.7   This would represent less than 2% of the value of the existing 

subsidy.  Therefore, if the existing 3 cents per kWh is a barrier to competition for those 

customers, it seems unlikely that the Commission‟s decision on the proper PORCB cost 

recovery charge will have a substantial impact (positive or negative) on that barrier. 

ComEd also states that Staff‟s assertion that a fixed fifty cents per bill charge will 

“discourage RESs from signing up low use customers is speculative, at best.”  (ComEd 

Ex. 3.0, p. 10.)   Interestingly, immediately after characterizing Staff‟s concerns as 

“speculative,” ComEd uses the experience in the non-residential Watt-hour Delivery 

Class to speculate what might or might not happen in the residential market.  In 

addition, it should be noted that 94.2% of the less than 98,000 customers in the Watt-

hour Delivery Class are still taking fixed-price ComEd supply service.  However, even if 

the experience in the non-residential Watt-hour class were able to provide support for 

ComEd‟s speculation as to what RESs might do in the residential customer segment, 

ComEd‟s argument seems to be off-target.  ComEd states that because RESs have 

signed up customers in the Watt-hour Delivery Class (albeit in low numbers) even 

though the average customer in that class uses less than the average residential 

customer, this should be viewed “as an indication of how small a customer RESs have 

sought to serve in Northern Illinois.”  (Id., pp. 10-11.)  However, the comparison is 

irrelevant because there is no fixed-per bill charge in the Watt-hour Deliver Class (or 

any class, for that matter).  In essence, ComEd‟s response to Staff‟s concern that a 

fixed per bill charge will have the potential to discourage RESs from signing up low use 

customers is that RESs currently sign up low use customers when there is no fixed per 

bill charge.  Staff fails to understand the connection ComEd is attempting to make.  

                                            
7
 Again, assume a 9 cents per kWh average RES residential rate for energy supply and transmission. 
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Additionally, Staff does not envision, as ComEd has implied, “that, like a fisherman, a 

RES will throw the little fish (so to speak) back in the water.”  (Id., p. 10.)  ICEA makes a 

similar argument.  (ICEA Ex. 2.0 at 5-6.)  When it comes to the residential market, it 

seems likely that RESs will market to residential customers on a non-discriminatory 

basis, regardless of customer usage.  However, if a RES believes there is no 

economical way to offer residential service unless the residential customers it signs up 

for its service consume, on average, the same or more than the average residential 

customer as a whole, the RES might decide it is not worth the risk of entering the 

residential market at all.  Further, Dominion witness Mr. Christ supports Staff‟s position 

as well.  (Dominion Ex. 1.0, pp. 11-12.) 

ComEd states that Staff‟s proposed percentage charge “makes PORCB service 

less expensive for RESs to serve those mass market customers that are seemingly the 

least likely to switch to alternative supply, while making PORCB service more expensive 

to serve customers that are more likely to take alternative supply or that have already 

switched suppliers.”  (ComEd Ex. 3.0, p 12.)  In response, Staff points out that not only 

does ComEd speculate what group of customers RESs might market to (something 

Staff does as well),  ComEd also speculates which customers are likely to respond to 

such marketing.  Staff does not wish to engage in this crystal ball exercise.  ComEd‟s 

main theory appears to be that low use customers are not likely to leave the utility‟s 

fixed-price supply service and that high use customers are very likely to leave the 

utility‟s fixed-price supply service.  The support for ComEd‟s theory is the notion that 

high use residential customers spend more money (in absolute terms) on electricity 

charges than do low use customers, and therefore, the former have a stronger incentive 
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to shop around for competitive alternatives.  While Staff does not have any evidence to 

dispel that notion, it could also be argued that the percentage of some low use 

customers‟ income spent on energy charges is higher than that of high use residential 

customers.  In other words, it is not unreasonable to make the argument that for some 

low use customers the incentive to save money on electricity charges is stronger than 

for some high use residential customers.  Staff does not know whether these factors 

cancel each other out or whether one factor dominates the other.  Staff does know, 

however, that it would not recommend that the Commission base its cost recovery 

mechanism decisions on guesses as to what residential customers might do or not do, 

in addition to guessing what RESs might do or not do.  (Staff Ex. 1.0 at 7.)  In addition, 

ComEd mistakenly refers to “Staff‟s concerns regarding a potential market failure with 

respect to low income customers.”  (ComEd Ex. 6.0 at 9.)  However, Staff‟s concern is 

in regard to a RES‟ potential decision to not serve residential customers because the 

fixed-per bill charge makes it too costly to serve low use residential customers.  (Staff 

Ex. 1.0 at 9-11.)  Moreover, Staff has shown that even the receivables from an average 

residential customer is likely subject to a higher discount rate under ComEd‟s proposed 

fifty-cents charge than under Staff‟s proposed percentage-based charge.  (Staff Ex. 1.0 

at 12-13.) 

Furthermore, the notion that high use customers are more likely to switch to 

alternative supply does not seem to be entirely borne out in the recent residential 

experiences in the Pennsylvania market.  In Pennsylvania Power and Light‟s (“PPL‟s”) 

utility service territory, 35.9% of the residential load switched to an alternative supplier 
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within a period of nine months.8  Notably, this 35.9% of the residential load represents 

31.5% of residential customers.  This means that either a broad range of high and low 

use customers switched to alternative supply or that only the average electricity users 

(and slightly above average users) switched to alternative supply.  Staff thinks that the 

former scenario is the more likely scenario. 

ComEd spends almost three pages of its rebuttal testimony, plus several 

attached exhibits containing graphs and detailed breakdowns of its residential customer 

class, to essentially argue that trying to serve low use customers is “tantamount to trying 

to sell gasoline to someone who does not own a car.”  (ComEd Ex. 3.0, pp. 12-14.)  

Staff finds ComEd‟s proposal to ”just wait and see” whether low use customers will see 

competitive alternatives not very appealing given that ComEd appears to have 

concluded that low use customers will not switch to alternative suppliers.  Again, Staff is 

concerned that the combination of a separate uncollectibles portion for residential 

customers plus a fifty cents per bill charge will result in PORCB discount rates that are 

almost twice the level as the one currently in effect for the AIU.  Making the discount 

rate proportionally larger for below-average usage customers is not something Staff is 

willing to recommend to the Commission.  

Further, ComEd does not believe it is reasonable to assume that “RESs would 

use PORCB to serve high use customers under a percentage charge […], particularly 

as it concerns the non-residential portion of the mass market, where there are clearly 

alternatives to taking PORCB service from ComEd.”  (ComEd Ex. 3.0, pp. 9-10.)    In 

response, Staff points out that this is part of balancing the goals of encouraging PORCB 

participation, as well as ensuring a meaningful cost recovery contribution form 

                                            
8
 See http://www.oca.state.pa.us/Industry/Electric/elecstats/ElectricStats.htm. 
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participating RESs.  A fixed per bill charge is associated with the concern about RESs 

not wanting to serve low use (residential) customers.  A percentage charge is 

associated with the concern about RESs not wanting to serve high use customers.  

ComEd is of the opinion that “the better bet” is to ensure RESs use PORCB for the 

eligible non-residential customer classes (the 0-100kW and the 100-400kW classes) 

and “discuss potential corrective actions” if RESs fail to serve residential customers.   

(ComEd Ex. 3.0, pp. 8-9.)  Similarly, ICEA states that “if competitive supply offers don't 

materialize for small volume users, then this issue can be raised in the stakeholder 

process called for in the MOU to begin on or after December 1, 2011.”  (ICEA Ex. 2.0, p. 

6.)   

Staff, however, recommends that the Commission not adopt the “wait and see” 

approach advocated by ComEd and ICEA.  Instead, Staff recommends that the 

Commission keep in mind what Staff views as the overarching goal of UCB/POR: 

further enabling RESs to serve customers that currently do not have alternative supply 

options.  In Staff‟s mind, the importance of a well-designed PORCB program for 

residential customers cannot be overstated.  Staff understands that one of the most 

cited reasons for implementing POR programs is to enable RESs to better manage the 

risk of customers not paying their bills.  Generally speaking, this “uncollectible” risk is 

much higher on the residential side than it is on the non-residential side.  This is 

reflected in the different Uncollectible Factors found in ComEd‟s Rider UF.  While Staff 

is fully aware that the law enables RESs to sell receivables of its small and medium-

sized non-residential customers as well, it is Staff‟s recommendation that the 

Commission focus on a successful residential PORCB implementation.  In other words, 
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Staff recommends that the Commission “bet” on RESs using PORCB for residential 

customers.   

There are currently 20 suppliers selling service to customers in the 100 – 400kW 

class and 21 suppliers selling service to customers in the 0 – 100kW class.  More than 

60% of the customers with demands between 100 and 400kW and almost 15% of the 

customers with demand up to 100kW are currently taking service from a RES.  Staff 

does not disagree with ICEA when it states that “there are a number of small and 

medium commercial customers who have not yet switched to competitive supply and 

who could benefit from the increased choices that a successful PORCB program could 

bring.” (ICEA Ex. 2.0 at 8.) However, while PORCB certainly has the potential to enable 

RESs to serve those customers even better, there are nevertheless numerous suppliers 

currently serving those customers.  The same cannot be said for the residential market.  

ComEd contends that “the vast majority of RESs participating in this case, as 

represented by ICEA and RESA, have found the $0.50 per bill charge to be reasonable 

and, presumably, not a barrier to entry.”  (ComEd Ex. 3.0 at 7.)  ICEA emphasizes this 

point in rebuttal testimony.  (ICEA Ex. 2.0 at 4-6.)  However, Staff does not view this as 

a sufficient reason for the Commission to abandon the concept of a percentage-based 

cost recovery charge it approved for the AIU.  Even if the Commission is convinced that 

a fixed fifty cents charge will not be a barrier for RESs to enter the residential customer 

market and RESs will eventually use PORCB for residential customers, the Commission 

should ask itself whether RESs serving the non-residential market with PORCB will be 

paying an appropriate share of the PORCB implementation costs.  Staff addresses this 

point in more detail below.  In addition, one participating RES (Dominion) that is 
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primarily focused on serving residential customers expresses concerns similar to Staff‟s 

about the proposed fixed per bill charge.  Finally, one of the two groups that supported 

ComEd‟s proposed fixed per-bill charge, has stated in rebuttal testimony that it is 

“amenable” to a percentage-based charge for residential customers.  (RESA Ex. 1.0, at 

15.)  If the other RES group shares this sentiment, the focus will then be on the charge 

for non-residential customers.  Staff does not perceive applying a percentage-based 

charge for one customer group and a fixed per-bill charge for another customer group 

as a viable option.  In other words, if the Commission adopts the percentage-based 

charge for residential customers, Staff cannot envision a compelling reason to adopt a 

fixed per-bill charge for non-residential customers.   

 

C. Proper discount rate for non-residential customers 

When it comes to non-residential customers, ComEd‟s main argument appears 

to be that RESs might be discouraged or prevented from using the PORCB service for 

non-residential customers if a percentage charge will be adopted.  ComEd states that 

“RESs that may not be interested in serving low use customers (e.g., residential) will be 

penalized by a percentage charge.”  (ComEd Ex. 3.0, p. 9, lines 206-207.)  ICEA 

echoes this concern in its rebuttal testimony. (ICEA Ex. 2.0, at 7.)  Further, ComEd does 

not believe it is reasonable to assume that “RESs would use PORCB to serve high use 

customers under a percentage charge […], particularly as it concerns the non-

residential portion of the mass market, where there are clearly alternatives to taking 

PORCB service from ComEd.”  (ComEd Ex. 3.0, p. 9, lines 230-233.)  In response, Staff 

points out that if the Commission truly believes that RESs serving only non-residential 
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customers will be penalized by a percentage charge, then by this logic the Commission 

would have “penalized” those RESs when it adopted the AIU UCB/POR tariffs.  

Furthermore, not only did the Commission approve a discount rate that combined the 

AIU‟s uncollectible factors for its residential and non-residential customers into one 

factor, thereby increasing the discount rate for non-residential customers, the 

Commission also adopted a percentage-based cost recovery charge for all RESs using 

the UCB/POR service.  Reviewing the record in the Ameren tariff investigation shows 

that no party advocated using a fixed per bill charge over the proposed (and eventually 

adopted) percentage charge.  See generally Final Order, Docket Nos. 08-

0619/0620/0621 (cons.).   

Moreover, Staff explained that, all else being equal, it can be generally assumed 

that the more electric supply a RES is selling, the higher its revenues and ultimately its 

profits.  (Staff Ex. 1.0, p. 14.)  It would thus be reasonable to assume that a RES‟ 

revenue and profits are more positively correlated to the amount of electric supply sold 

than to the number of customers it serves.  Consequently, logic would dictate that it is 

reasonable to assume that a RES‟s profit is driven more by the amount of revenue it 

generates than by the number of customers it serves.  Therefore, a RES with higher 

cost recovery contributions under a percentage charge will also likely experience a 

simultaneous increase in profits when serving higher use customers.  Moreover, no 

party has argued that any of these assumptions are incorrect. 

In addition, it is somewhat misleading for ComEd to argue that any percentage 

charge per se will dissuade RESs from using PORCB service for non-residential 

customers, regardless of the level of the percentage charge.  Obviously, there is a 
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difference as to whether the level of the percentage charge is at 2%, 0.68%, or 0.01%.  

While a 2% cost recovery charge might make it very likely that a RES will not use 

PORCB service, adoption of a 0.01% cost recovery charge is unlikely to prevent a RES 

from using PORCB.   

Staff has shown the significant difference between the impact of a fixed fifty cents 

charge on residential receivables and the impact of a fixed fifty cents charge for non-

residential receivables.   The difference between the average cost recovery charge 

under the fifty cents proposal and the AIU‟s 0.68% charge is not nearly as large for 

residential customers as it is for most non-residential customers.  In fact, ComEd 

correctly noted that for a customer using 553kWh per month, the difference is $0.16.  

(ComEd Ex. 3.0, at 10-11.)  Although ComEd used an example of an average customer 

in the non-residential Watt-Hour class, the monthly usage levels in that customer class 

are comparable to, if not lower than, the residential customer class.  However, the 

additional 16 cents still raises the effective discount rate for such a customer from 

1.45% to 1.78%.  Under a 0.68% charge, the amount towards cost recovery from 

receivables of a low-use residential customer using 350kWh would be approximately 

$0.21; for an average residential customer using 645kWh, the amount would be 

approximately $0.39; and for a high-use residential customer using 1,500kWh, the 

amount would be approximately $0.92.  While this is a substantial range compared to 

the proposed fixed fifty cents charge, it is dwarfed by the corresponding range for 

receivables from non-residential customers.  ICEA provides some additional examples 

in its rebuttal testimony.  (ICEA Ex. 2.0 at 7.)  Non-residential customers in the 0 – 

100kW class used an average of 3,965kWh per month in calendar year 2009.  RESs 
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using PORCB for customers in the 0 – 100kW class would be paying an average of 

$2.16 per POR transaction under the 0.68% charge,9 compared to ComEd‟s proposed 

flat fee of fifty cents.  Using these average values and assuming all else being equal, 

the proposed fifty cents would amount to approximately 23 percent, or less than a 

quarter, of the average charge that would be applicable under the 0.68% charge.  The 

difference is even greater when looking at the 100 – 400 kW customer class.  Non-

residential customers in the 100 – 400kW class used an average of 49,318kWh per 

month in calendar year 2009.  RESs using PORCB for customers in the 100 – 400kW 

class would be paying an average of $26.83 per POR transaction under the 0.68% 

charge, compared to ComEd‟s proposed flat fee of fifty cents.  Using these average 

values and assuming all else being equal, the proposed fifty cents would amount to less 

than two percent, or less than one-fiftieth, of the average charge that would be 

applicable under the 0.68% charge.  Stated another way, under ComEd‟s proposal, a 

RES signing up ten average customers in the 100 – 400kW class would be paying the 

same $5 towards PORCB cost recovery as a RES signing up ten average residential 

customers even though the latter RES sold $630 worth of receivables to the utility10 and 

the former sold $39,454 worth of receivables to the utility.11  Only if the Commission 

believes that this is an appropriate cost recovery mechanism should it approve 

ComEd‟s proposal.  If the Commission views this as an inappropriate cost recovery 

                                            
9
 This assumes an average RES rate for supply and transmission services charges of 8 cents/kWh. Given 

the fact that numerous suppliers are currently offering service to those customers, Staff found it intuitive 
to use a lower average RES rate than the one  assumed for the calculation of average residential POR 
transaction amounts.  Staff admits to not having done any further research among the RES offers 
currently available as to whether that assumption is reasonable or not.  
10

 Again using the assumed 700kWh monthly average consumption and an average RES rate for supply 
and transmission charges of 9 cents/kWh. 
11

 Using an average RES rate for supply and transmission charges of 8 cents/kWh for the reasons stated 
above. 
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mechanism, as Staff does, then the Commission should adopt a percentage charge 

recovery, just as the Commission did in the AIU tariff investigation.  

ComEd also claims that the use of PORCB to serve the non-residential market 

alone “could cover over half of the annualized cost of the program.” (ComEd Ex. 3.0, p. 

11.)  Staff pointed out that while such a scenario is not impossible, it does seem 

somewhat unrealistic.  In order for this scenario to come true, every customer between 

zero and 400kW demand has to switch to a RES that uses PORCB.  In addition, 

another assumption seems to be that this huge activity in switching will happen virtually 

overnight.  Even if every single commercial customer in those classes were to switch to 

a RES using PORCB, it seems more likely that this will happen gradually over time.  In 

other words, even if this optimistic scenario will play out, it should be noted that during 

the transition to a 100% RES-supplied customer base, the revenue under a 50 cents 

per bill charge will be well below “half of the annualized cost of the program.”  In fact, 

even if all the RESs would move their entire existing customer base in the 0-400 kW 

category to the PORCB service right now, the resulting annual revenue under ComEd‟s 

proposed fixed per bill charge would be approximately $280,00012, far less than the 

$1.6 million provided in ComEd‟s example. (ComEd Ex. 3.0, footnote 2.)  However, as 

ComEd itself notes, “it is unclear whether RESs, having already sunk costs into credit 

checks and billing processes for the customers they currently serve, would switch all of 

their existing non-residential customers to PORCB service […].”  (ComEd Ex. 3.0, p. 10, 

lines 248-250.)  Of course, if one were to assume that the RESs will not use PORCB for 

their existing customers, the annual revenues will start at zero and it might therefore 

                                            
12

 The total number of relevant RES customers for the month of June 2010 was 46,533. Multiplying that 
number by 12 and by $0.50 yields annual revenues of $279,198. 
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take longer to reach the then-possible maximum level of approximately $1.3 million.13 

While Staff feels somewhat reluctant to engage in hypothetical revenue 

calculations that require several assumptions, it felt obligated to provide the 

Commission with some perspective in response to ComEd‟s calculations.  Staff notes 

that while non-residential customers are responsible for a large share of the total 

electricity usage, the number of customers is relatively small.  Even the non-residential 

customer class with the most customers (the 0 – 100kW class) consists of little more 

than seven percent of the customers in the residential class.  That explains why the 

non-residential revenues under ComEd‟s proposed 50 cents per bill charge would be 

relatively small compared to revenues resulting from a charge based on a percentage of 

the amount of receivables (and therefore on the load served), all else being equal.    

Returning to the example where the RESs would move their existing eligible non-

residential customers to PORCB, Staff pointed out that while the resulting annual cost 

recovery revenue under the 50 cents proposal would be approximately $280,000, the 

hypothetical annual revenue under the 0.68% charge would be more than $4.3 million.  

(Staff Ex. 5.0 at 17.)14    Even if the Commission believes that the 0.68 percentage 

charge stops some RESs from using PORCB for some or all of their existing non-

residential customers, Staff notes that in order to reach the same annual revenues 

associated with ComEd‟s proposed fifty cents charge, a percentage charge would 

require significantly fewer RES customers to switch to PORCB.  For example, whereas 

under the fifty cents proposal it would require all of the RESs existing customers 

                                            
13

 $1.6 million minus the $280,000 associated with the RESs existing customers. 
14

 This assumes that the RESs existing customers use average (for their relevant customer class) 
amounts of electricity.  If the RESs existing customers were to use above average amounts of electricity, 
the annual revenue numbers under the 0.68% charge would be even higher.   
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switching to PORCB in order to yield annual revenues of $280,000, it would require less 

than seven percent of the RESs existing customers to do so under a 0.68% charge.15   

In other words, significantly less switching, in terms of non-residential customers, can 

still yield comparable annual cost recovery contributions if a percentage charge is 

adopted.  This very important fact is something the Commission should keep in mind 

when considering the arguments made by ComEd and ICEA that a percentage charge 

for non-residential customers could lead to less money collected from the RESs.  

(ComEd Ex. 3.0, at 10, ComEd Ex. 6.0, at 7, and ICEA Ex. 2.0, at 6.)   

While there is currently nothing in this record to lead Staff to conclude that a 

0.68% charge will prevent RESs from using PORCB for non-residential customers, Staff 

offered an alternative percentage charge in order to be responsive to remaining 

concerns the Commission might have regarding a 0.68% cost recovery charge for non-

residential customers.  In Staff‟s view, adopting a fixed per bill charge for non-residential 

customers that is higher than the proposed fifty cents would still suffer from the 

inequities inherent in a flat fee that does not take into account the level of the 

receivables being sold to ComEd.  While a hypothetical $1.50 fixed per bill charge might 

be appropriate for the average customer in the 0 – 100kW class, it might prevent RESs 

from using PORCB for below-average sized customers in that class.  At the same time, 

such a flat fee is likely too low in order to be considered appropriate for the average 

customer in the 100 – 400kW class.  Therefore, unless the Commission is prepared to 

speculate what the appropriate flat fee would be in each of the various customer 

classes covered by PORCB (residential classes, non-residential Watt-hour class, 0 – 

                                            
15

 Again assuming that the RESs customers switching to PORCB use average (for their relevant customer 
class) amounts of electricity. 
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100kW class, 100 – 400kW class, lighting classes, etc.), Staff does not recommend 

using a flat fee for PORCB cost recovery purposes.  Instead, the Commission should 

consider the following.  In the AIU tariff investigation, Staff proposed an initial UCB/POR 

discount rate level of 1.5%, of which 0.82% was attributed to the recovery of 

uncollectibles and 0.68% was attributed to the recovery of all other costs.  Part of Staff‟s 

proposal in that proceeding was to keep the overall discount rate stable even if the 

portion related to the uncollectibles changes, following a Commission Order in a general 

AIU rate case.  However, the Commission adopted the so-called Fair Cost Allocation 

Adjustment (“FCAA”) that was proposed by CUB.  Under the FCAA, the discount rate 

automatically changes once the Commission approves a revised uncollectibles portion 

for the AIU.  That decision is the reason the current AIU UCB/POR discount rate is now 

at 1.74%.  If the Commission views the proposed 0.68% charge as too high, it should 

consider using a 0.44% cost recovery charge, which is the level that would have been in 

place had the Commission adopted Staff‟s proposal to keep the initial AIU discount rate 

at the 1.5% level (1.5% minus the AIU‟s new 1.06% uncollectibles portion equals 

0.44%).    

Again, Staff only offers these observations in the event the Commission believes 

the 0.68% charge might prevent RESs from using PORCB for non-residential 

customers.  Staff‟s recommendation is to use a percentage charge for PORCB cost 

recovery instead of a fixed per bill charge and Staff recommends that the percentage be 

the same for all customer classes eligible for PORCB.    

Staff is unclear why ComEd criticizes Staff for not having “worked with RESs to 

determine what a reasonable percentage would be for each of the classes.”  (ComEd 
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Ex. 6.0, at 12.)  Staff never recommended that the Commission establish different 

percentage charges for each of the eligible customer classes.  In response to ComEd‟s 

statement that Staff‟s concerns “with respect to the provision of competitive supply to 

low use customers within the mass market, while unsupported, is a matter worthy of 

concern and further monitoring,” (ComEd Ex. 6.0, at 6.)  Staff offers that ComEd and 

ICEA‟s  concerns with respect to the provision of competitive supply to high use non-

residential customers, while unsupported, is a matter worthy of concern and further 

monitoring.  Similarly, in response to ComEd‟s observation that “the provision of supply 

service to low use customers is not a statutory condition of POR service or a RES‟s 

certification” (Id.), Staff observes that the provision of supply service to high use 

customers is not a statutory condition of POR service or a RES‟s certification. 

D. Switching Rules Revisions 

ComEd‟s filing also proposed revisions to Rate BES, Rate BESH, Rate RDS, 

Rate RESS and Rate MSPS in order to update the rules pertaining to switching electric 

suppliers and open access in the electricity market that are applicable to mass market 

customers.  Staff originally recommended rejecting these revisions to the switching 

rules primarily because the rulemaking regarding additional consumer protections is 

currently under way in Docket No. 09-0592, which is the creation of new Code Part 412.  

One of the items for the Commission‟s consideration in that rulemaking is the proper 

length of a rescission period for residential and small commercial customers.  ComEd‟s 

proposed revisions incorporate the proposed longer rescission period for certain 

customer classes.  In fact, ComEd gives itself a minimum of 18 calendar days to 

complete a switch request in order to accommodate the proposed ten-calendar 
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rescission period.  Staff provided two distinct reasons as to why ComEd‟s proposed 

tariff revisions should be rejected at this time.  First, the issue of the appropriate 

rescission period is still in front of the Commission as part of the Part 412 rulemaking.  

As Staff has argued in the Part 412 rulemaking, the new rule should include the 

following clarification (which is similar to the language found in existing Code Part 

453.40(c)): 

In the event of any conflict between this Part and the requirements  
provided in electric utility tariffs on file with the Commission as of the 
effective date of this Part, this Part shall control. 
 

Section 412.30 of Staff‟s proposed Part 412. 

Staff recommended that the issue of rescission periods should be first and 

primarily addressed in a rule that is applicable to customers of both ComEd and AIU.  In 

the event there are additional details that need to be incorporated into each of the 

utilities‟ tariffs, those tariff provisions should be filed after the Commission completes its 

rulemaking proceeding.  In other words, Staff argued that it would seem illogical for the 

Commission to approve proposed tariff revisions that address the same issues that are 

currently pending in a rulemaking proceeding, which could invite inconsistent 

conclusions.  Further, not every party participating in the 09-0592 Docket has 

intervened in this Docket, providing another reason not to rule on those proposed 

revisions here. 

Second, ComEd‟s proposal includes the provision to extend this new extended 

rescission period to customers larger than the statutory definition of a “small commercial 

customer.”  As can be seen from comments filed in the Part 412 rulemaking, the issue 

of defining a small commercial customer is a highly contested issue.  In that rulemaking, 
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Staff is proposing to use the statutory definition of small commercial customer (non-

residential customers with annual usage up to 15,000 kWh) in order to specify the 

applicability of the new consumer protections.  Again, Staff recommended that the 

Commission use the more generally applicable rulemaking to arrive at its desired 

conclusion on this matter rather than the instant tariff investigation that is only applicable 

to ComEd customers. 

In rebuttal testimony, ComEd opposed Staff‟s recommendation in part based on 

the argument that “Staff fails to recognize that these revisions are technically compliant 

with the competing versions of the proposed rule, including Staff‟s own proposal.”  

(ComEd Ex. 3.0, p. 25.)  Staff responded by pointing out that even if ComEd is correct 

that its proposed tariff revisions are “technically compliant” with the various proposals 

made in Docket No. 09-0592, it still leaves the distinct possibility that either the 

Commission or the Joint Committee on Administrative Rules adopt final rules that differ 

from the proposals currently in the record.  (Staff Ex. 5.0 at 28.) Therefore, the proposed 

tariff revisions could still be not in compliance with the final rules adopted for the new 

Code Part 412.  

ComEd further argued that, “Docket No. 09-0592 does not have a set end date; 

rulemakings are generally lengthy proceedings; and, therefore, it is conceivable that an 

order may not be entered in the Part 412 rulemaking proceeding until long after an order 

is entered in this proceeding.”  (ComEd Ex. 3.0, p. 26.)  Staff noted that the Commission 

only has 12 months from the date of publishing a First Notice Rule in the Illinois 

Register to enter final rules.  As a result, the Commission is likely to decide on the final 

Part 412 rules at about the same time, if not sooner, as it decides on the issues in this 
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proceeding, which is approximately three and a half months from now.  (Staff Ex. 5.0 at 

28-29.) 

Finally, ComEd stated that “all the Information Technology infrastructure that has 

been designed and is being built to accommodate Rider PORCB is predicated upon an 

eighteen day DASR process” (ComEd Ex. 3.0, p. 26, lines 643-645.), which is the main 

proposed revision to the switching rules in ComEd‟s tariffs.  ComEd further stated that 

“any change or delay in the implementation of these tariff provisions” would cause 

ComEd “to incur additional costs to remove (and eventually restore) these processes 

and delay the „go live‟ date for operations under Rider PORCB.” (ComEd Ex. 3.0, p. 26.) 

Given that ComEd has delayed the expected “go live” date for operations under Rider 

PORCB several times in the past and the currently effective “go live” date is already 14 

months after the effective date of the AIU‟s UCB/POR tariff, the last thing Staff wants to 

see is another delay in the implementation of Rider PORCB.  As a result, if the 

Commission makes the following declarations in the Order in this proceeding, Staff will 

not recommend that the Commission reject the tariff provisions in question.   

First, the Commission should make it clear that it is not determining a new 

rescission period for residential and small commercial customers when approving these 

tariff revisions.  The Commission should recognize that there is a distinction between 

the extended enrollment period described in ComEd‟s proposed tariff revisions and the 

rescission period contemplated in the Code Part 412 rulemaking.  The latter addresses 

issues between a RES and the retail customer (primarily the issue of early termination 

fees), while the former does not.  Given that ComEd itself states that its proposed tariff 

revisions are “technically compliant” with all proposals surrounding those issues in the 
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Code Part 412 rulemaking, it appears that ComEd is aware of these distinctions.  In 

other words, in the event the Commission adopts ComEd‟s proposed tariff revisions 

related to its switching rules, no party will be able to (credibly) claim in the Code Part 

412 rulemaking that the Commission has already decided an issue that is at issue in the 

rulemaking.   

Second, the Commission should emphasize in the Order in this proceeding that it 

will not make any determination as to whether any new rescission period (or other 

potential additional obligations) will apply to non-residential customers using more than 

15,000 kWh annually.   In other words, approving these proposed tariff revisions will not 

prejudge the issue of what constitutes an appropriate definition of a “small commercial 

customer” as it being contested in the Code Part 412 rulemaking.  Only if the 

Commission sufficiently clarifies these intentions in the Order in this proceeding is Staff 

able to recommend approval of the tariff revisions in question.   

In surrebuttal testimony, ComEd agreed with Staff‟s requested clarifications in 

the Order in this proceeding to the extent that it found them “reasonable.”  (ComEd Ex. 

6.0, at 21.) 

 
E. Bill Inserts 

Staff does not wish to force the Commission to make a decision on this issue in 

this proceeding.  Staff continues to view this issue as a matter that should require a 

certain parity between the situation where the RES sends out a consolidated bill (SBO) 

and the situation where the utility sends out a consolidated bill (UCB).  However, Staff 

does not want to see further delay in the implementation of Rider PORCB.  Staff will 

inform the Commission of any potential need to formally resolve any outstanding issues 
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at a later time. 

 
F. Commission Determination On Cost Recovery From RESs After Year Ten 

 
ComEd‟s direct testimony provides that: 

[T]he $0.50 per bill charge embedded in the discount rate will remain in 
effect until all costs (i.e., DICs, AOCs, BSMICs and BSAOCs), including 
reimbursements for any portion of such costs borne by customers with 
demands under 400 kW, are recovered from the RESs taking service 
under RIDER PORCB, after which the amount may be reduced.  

 
ComEd Ex. 1.0 (Garcia), at 22. 

 
Similarly, proposed Original Sheet No. 393 states that “ultimately, all such costs 

are to be recovered from the RESs taking service under this rider.”  

In the Ameren tariff investigation, only Staff recommended that the Commission 

allow for the continued possibility of collecting money from retail electric suppliers taking 

the UCB/POR service even beyond the approved cost recovery period of five years.  

Specifically, Staff stated: 

The Commission could decide to leave the discount rate above the level 
that would be needed to recover Ameren‟s uncollectible and ongoing 
administrative expenses beyond the end of the five-year cost recovery 
period. Doing so would allow for the continued possibility of collecting 
money from retail electric suppliers taking the UCB/POR service even 
beyond the initial five years of the service.  The revenues can then be 
used to offset any under-recovery of the actual uncollectible expenses 
experienced with the purchase of receivables beyond the five-year period.  
This would lead to a reduction in the UCB/POR Program Charge or even 
credits to all eligible customers after the end of the five-year recovery 
period. 
 

Staff Ex. 3.0, at 13. 
 

Staff also argued that the Commission would not necessarily have to make a 

decision in the Order approving the UCB/POR tariffs as to the level and length of any 
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continued “recovery” of implementation costs from the RESs past the five-year cost 

recovery period.16  (Staff Ex. 3.0, at 13-14.)  Staff stated that such a decision could be 

made during the final reconciliation process at the end of the five-year cost recovery 

period because at that time, the Commission has the benefit of knowing the actual 

percentage of the UCB/POR implementation costs recovered from the retail electric 

suppliers and from the eligible customers. As a result, the Commission concluded that it 

“reserves the right to leave the discount rate above the level that would be needed to 

recover AIU's uncollectible and ongoing administrative expenses beyond the end of the 

five-year amortization period.”  (AIU Order, at 35.) 

Staff recommends that the Commission reach the same conclusion in this Docket 

for several reasons.  First, adopting ComEd‟s proposal would effectively prejudge an 

issue the Commission will be deciding at the end of AIU‟s five-year cost recovery 

period.  Second, it appears that, in the AIU tariff investigation, the Commission did not 

foresee collecting interest charges beyond the five-year cost recovery period.  While the 

adopted so-called Fair Cost Allocation Adjustment (“FCAA”) included interest charges,17 

the FCAA did not change the five-year cost recovery period.18  For these reasons, Staff 

recommends that the Commission make the same finding as it did in the AIU tariff 

investigation case with respect to this issue. 

 

                                            
16

 Staff puts quotation marks around the term “recovery” because the implementation costs will have 
already been recovered from all eligible customers at that point, with the possible exception of extending 
the cost recovery period for another year following the final reconciliation after year five. 
 
17

 While the Commission adopted CUB‟s proposed FCAA, it rejected CUB‟s proposed interest rate at a 
level of AIU's weighted average cost of capital and instead adopted Staff‟s proposed interest rate level of 
customer deposits as found in Section 280.70(e)(1) of the Commission‟s rules (83 IAC § 280.70(e)(1)). 
18

 This is evidenced by the fact that Staff‟s explanation of the FCAA was not challenged by any party in 
that case. See Staff Ex. 7.0, at 14-19. 
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G. Final True-Up Of DICs And BSMICs After Year Ten 

Staff recommended that Rider RCA include language that explains that the 

implementation costs will be recovered from all eligible customers for no more than ten 

years, with the following two exceptions. First, there should be a  reconciliation for the 

Consolidated Billing (“CB”) Adjustment at the end of year ten in order to allow for the 

recovery of any potential remaining Billing Systems Modifications and Implementation 

Costs (“BSMIC”) balance through the Customer Charge in the following 12-month 

period.  Second, it appears that the manner in which the POR Adjustment reconciliation 

is proposed, recovery of DICs through the Customer Charge could extend to the POR 

application period ending after year 13.   

ComEd‟s primary objection to this additional tariff provision stems from its 

general opposition to Staff‟s proposal to limit rider recovery to capital costs incurred on 

or before December 31, 2011.  However, ComEd suggested that “a 10-year 

reconciliation process could be effectuated through a simple adjustment to the POR 

Application Period definition.”  (ComEd Ex. 3.0, p. 19.)  In order to do so, Staff 

recommends that the following definition for the POR Application Period (found on 

Original Sheet No. 393 of Rider PORCB) be adopted: 

POR Application Period 
Purchase of Receivables (POR) Application Period means a 
period of time that extends for twenty-four (24) monthly 
billing periods immediately following a previous POR 
Application Period.  The initial POR Application Period is the 
period of time that begins at the start of the January 2011 
monthly billing period.  Notwithstanding the previous 
provisions of this definition, the first two initial POR 
Application Periods extends for thirty-six (36) monthly billing 
periods.  
 

This will ensure a reconciliation of the Consolidated Billing (“CB”) Adjustment at 
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the end of year ten.  In addition, the following language proposed for Rider RCA (on 

Original Sheet No. 257.3) allows for the recovery of any potential remaining Billing 

Systems Modifications and Implementation Costs (“BSMIC”) balance through the 

Customer Charge in the following 12-month period: 

For POR Application Periods that end after December 31, 
2022, such CB Adjustment shall not include Billing Systems 
Modifications and Implementation Costs (BSMICs). 

 

With respect to a final reconciliation of DICs recovered through the POR 

Adjustment, ComEd argued that Staff‟s proposal would “effectively require more costs 

to be imposed on all customers with demands under 400kW much sooner than may be 

necessary, without giving RESs a chance to cover at least some of these costs through 

the discount rate.”  (ComEd Ex. 3.0, p. 20.)  However, as Staff noted in its direct 

testimony, because of the manner in which ComEd‟s POR Adjustment reconciliation is 

proposed, recovery of Developmental and Implementation Costs through the Customer 

Charge could extend to a POR application period beyond year ten.  (Staff Ex. 1.0 at 22.) 

In fact, in order to allow for the recovery of any potential remaining Developmental and 

Implementation Costs balance through the Customer Charge in the 12-month period 

following year twelve, Rider RCA (on Original Sheet No. 257.1) should include the 

following language: 

For POR Application Periods that end after December 31, 
2024, such POR Adjustment shall not include 
Developmental and Implementation Costs (DICs). 
 

Again, if the Commission agrees that a December 31, 2011 cut-off date is 

appropriate, the proposed language for Rider PORCB and Rider RCA above ensures 

symmetry between ComEd and the AIU when it comes to a final implementation cost 
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reconciliation. 

ComEd claimed that a 10-year reconciliation proceeding, similar to the 5-year 

reconciliation the Commission approved for the AIU‟s UCB/POR implementation costs, 

will “require fundamental and unnecessary changes to the operation of the proposed 

cost recovery mechanism, which CUB, ICEA and RESA have worked hard to develop.”  

(ComEd Ex. 3.0, p. 20.)  While Staff certainly appreciates the work that has gone into 

developing a cost recovery mechanism that has the support from CUB, ICEA and 

RESA, Staff continues to view a December 31, 2011 cut-off date for capital expenses 

appropriate and necessary.  This stems in part from the desire to limit the recovery of 

those capital expenses from all eligible customers to a finite period.  Staff is not 

precluding the possibility of recovering future capital expenses through Rider PORCB or 

Rider RCA.  Staff, does see the need, however, to use appropriate tariff revisions to do 

so. 

 
H. Cut-off date for the incurrence of implementation costs 

As opposed to AIU‟s original tariff filing, ComEd did not specify an end date to 

the incurrence of implementation costs.  Staff believes such a “cut-off” date is important 

in order to differentiate between initial implementation costs, referred to as “reasonable 

start-up costs” in Section 16-118(c), and ongoing administrative costs.  Staff is 

proposing a cut-off date of December 31, 2011, which is more than 4 years after the 

effective date of Public Act 95-0700.  

ComEd vehemently opposes such a cut-off date.  As support for its opposition to 

limit rider recovery of capital expenses to those incurred on or before December 31, 

2011, ComEd states that it is initially pursuing a “bill ready” form of consolidated billing 
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and that it has no current plans to pursue “rate ready” before December 31, 2011.”  

(ComEd Ex. 3.0, p. 17.)  ComEd further states that the proposed December 31, 2011 

cut-off date “will lead to unnecessary delay in the implementation of future PORCB 

service offerings, such as „rate ready,‟ as it will require cost recovery questions to be 

revisited and potentially re-litigated before such offerings are made available.”  (Id.)  In 

response, Staff states that it is not aware of any plans by ComEd to offer a “rate ready” 

version of consolidated billing after December 31, 2011.  Staff encouraged ComEd to 

clarify its “rate ready” intentions in surrebuttal testimony but ComEd did not elaborate on 

those intentions.  In addition, given that ComEd‟s estimates for a bill ready-only PORCB 

implementation are currently more than seven times the amount AIU has incurred to 

offer both a bill ready and a rate ready UCB/POR, it remains to be seen what demand 

there will be for RESs to pursue a ComEd rate ready PORCB.  (Staff Ex. 5.0 at 21-22.) 

Staff also explained that, when it comes to revisiting and/or re-litigating for a 

potential “rate ready” PORCB, it seems there are two possible scenarios.  The first 

would be where all interested parties are in agreement on the proper cost recovery 

mechanism and, if the Commission has no objection to the proposed tariff revisions, the 

tariff changes can go into effect within 45 days after being filed.  The second scenario 

would be where the parties cannot decide on the proper cost recovery method.  If the 

Commission decides there is merit to the arguments made by the party (or parties) 

opposing the tariff revisions, the issue then rightfully belongs in front of the Commission.  

Under ComEd‟s proposal (of not requiring a tariff filing), the Commission would not have 

had the same opportunity pursuant to the same tariff review process. In surrebuttal 

testimony, ComEd does not express its disagreement with those two scenarios but 
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instead continues to argue that a cut-off date “fails to clear the path for future 

investment the stakeholders may deem necessary to make Rider PORCB a success.” 

(ComEd Ex. 6.0 at 14.)   

ComEd further contends that if a December 31, 2011 cut-off date were adopted, 

“RESs and customers may suffer as any changes would require significant lead time 

before they could be enabled.”  (ComEd Ex. 4.0, p. 9.)  Furthermore, ComEd adds that 

“if such approval means an 11 month proceeding before the Commission, with due 

consideration for the potential of rehearing, and assuming 18 months of IT 

development, even a relatively simple change could take more than 30 months to 

approve and implement.”  (Id.)  Staff noted that ComEd is correct that there is always 

the possibility of a rehearing and at the same there is also the potential of a court 

appeal that ComEd did not take into account when it arrived at its 30 months estimate.  

With respect to an 18 month time period for IT development, Staff is unclear whether 

ComEd is suggesting that “a relatively simple” change will always require 18 months of 

IT development.  However, even if that were the case, it seems unlikely that the 

absence of a tariff filing will bring down the time needed for IT development to a period 

of less than the suggested 18 months. ComEd did not clarify its position in its 

surrebuttal testimony.  

Furthermore, ComEd states that “because of an Illinois Commerce Commission 

(“Commission”) order or as a result of RESs and ComEd continuing to work together 

after the close of this docket, it may also be appropriate to include additional billing 

functionalities that could become necessary under other provisions of Senate Bill 1299 

(such as referral programs).”  (ComEd Ex. 4.0, p. 9.)  However, as Staff pointed out, if 
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the Commission orders ComEd to make necessary changes in order to implement a 

referral program, Staff is confident that ComEd and other parties will urge the 

Commission to address the issue of cost recovery as part of that Order.  If a referral 

program gets implemented as a result of “RESs and ComEd continuing to work 

together,” the agreed-upon cost recovery method could be approved by the 

Commission by way of not suspending any necessary tariff revisions.  Further, it is likely 

that referral programs will be implemented by ComEd and the AIU at approximately the 

same time.  If there are additional costs with the implementation of a referral program, 

the impact of the existing December 2010 cut-off in AIU‟s tariffs will have to be decided 

regardless.  Thus, there does not seem to be too much gain from not having such a cut-

off date in ComEd‟s tariffs.  Also, it is possible that a referral program will include RESs 

that are not using PORCB and, thus, it might not be appropriate to recover the total 

costs through the PORCB discount rate. ComEd did not rebut these observations in its 

surrebuttal testimony. 

As additional support for its opposition to the proposed December 31, 2011 cut-

off date, ComEd states that “the required testing with RESs, fixes to software and 

general post-production support of these brand new systems will result in ongoing 

implementation costs that will continue beyond the December 2011 cut-off date.” 

(ComEd Ex. 4.0, p. 9.)  Staff noted that it would have been beneficial to the Commission 

and all interested parties to review the AIU and ComEd‟s tariffs relating to UCB/POR at 

the same time because the tariffs are obviously implementing the same Section 16-118 

requirements.  However, that is unfortunately not the case, and absent some 

circumstances unique to ComEd‟s technical PORCB implementation, the Commission is 
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forced to recognize that the circumstances described above are likely not different from 

the ones faced by the Ameren utilities. 

ComEd also states that Staff‟s proposed December 31, 2011 cut-off date will 

result “in an appropriate allocation of costs.”  (ComEd Ex. 3.0 at 18.) However, ComEd 

appears to be making additional assumptions in order to arrive at such a statement.  

ComEd assumes that if the Commission adopts the proposed cut-off date, the costs 

“are not recoverable from RESs using PORCB.”  (Id. at 19.) It further argues that if the 

costs are not recoverable from RESs using PORCB “then they would presumably be 

recovered from all distribution service customers.”  (Id. at 18.)Staff disagrees with these 

assumptions.  Adopting the December 2011 cut-off date will not make it impossible to 

recover costs associated with a potential “rate ready” PORCB service from RESs using 

PORCB.  It will require a separate tariff revision, however, if those costs will be incurred 

after December 31, 2011. 

I. Disputed Charges 

 ComEd‟s Rider PORCB refers to “undisputed billed amounts” and “undisputed 

charges” with regard to the selling of and payment for Retail Electric Supplier (“RES”) 

receivables.  Original Sheet 396 lists one of ComEd‟s continuing obligations as to “remit 

electronically discounted purchased receivables payments due to the RES pertaining to 

undisputed charges for electric power and energy supply service…”  The same 

Company obligation goes on to state that:  

[C]harges billed by the Company to a retail customer for the RES‟s 
electric power and energy supply service are deemed to be 
disputed if such retail customer has a legitimate billing dispute 
regarding such supply service and refuses to pay such charges.19   

                                            
19

 ILL. C.C. No. 10 Original Sheet No. 396 emphasis added. 
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Rider PORCB states that ComEd is only obligated to pay a RES for “undisputed 

charges,” and for purposes of this tariff charges are deemed to be disputed if a 

customer has a “legitimate bill dispute.”  However, Rider PORCB neither defines what a 

legitimate billing dispute is, nor explains how it will treat disputed charges under 

PORCB.  Therefore, Staff proposed the following definition of “legitimate billing dispute:”   

Legitimate Billing Dispute 
 
A dispute shall not be considered a legitimate billing dispute until such 
time the Company has received notice of the billing dispute from the RES 
or the Consumer Services Division (CSD) of the ICC.  If a customer 
contacts the Company to dispute a RES charge, the Company will refer 
the customer to the RES for resolution as well as provide contact 
information for the ICC's CSD.  

 

 In rebuttal testimony, ComEd agreed to incorporate a definition of “legitimate 

billing dispute” to its Rider PORCB stating “ComEd does not object to including an 

abbreviated version of Staff‟s proposed definition.”  (ComEd Ex. 4.0 at 12)  However, 

ComEd‟s abbreviated definition of “legitimate billing dispute” omits two important 

provisions.  First, it does not require ComEd to accept notification of a legitimate billing 

dispute from the ICC‟s CSD.  Second, it does not require ComEd to refer a customer to 

the RES, as well as provide contact information for the ICC‟s CSD, if a customer 

contacts the company to dispute RES charges.  ComEd witness Mr. Mittlebrun states: 

ComEd does not object to including an abbreviated version of Staff‟s proposed 
definition.  However, ComEd does not believe that the operational detail is 
appropriate for the tariff, and should instead be set forth in the RES and 
Customer Handbooks, which allows for the revision of operational rules in the 
handbooks, as and when appropriate, after discussion with the impacted 
parties.20 
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 ComEd Exhibit 4.0, lines 270-274. 
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The disputed charges issue was also raised in the Ameren UCB/POR tariff proceeding 

(Docket No. 08-0619/08-0620/08-0621 cons.), and Staff‟s proposed definition for 

“legitimate billing dispute” is taken directly from the definition of “disputed charges” as 

approved by the Commission in AIU‟s tariff proceeding.  Both provisions omitted by 

ComEd are provisions included in the AIU‟s definition of “disputed charges” at least in 

part based on testimony provided by CUB that “the dispute resolution process needs to 

be both fair, and crystal clear to all parties.”21  Both provisions are intended to simplify 

an otherwise potentially complicated dispute resolution process for residential 

customers.  ComEd‟s ability to change such provisions with relative ease when it deems 

appropriate is one of Staff‟s concerns if such provisions are not contained in the tariff. 

 The definition of “disputed charges” approved in Ameren‟s UCB/POR tariffs 

includes even more operational detail than Staff is proposing for ComEd‟s tariff.  Staff 

stated in the AIU tariff investigation that it “is committed to developing a consistent 

dispute resolution process that would apply to all electric utilities offering UCB/POR.”22  

Additionally, none of the parties participating in this case have taken a stand on this 

issue.  Therefore, it seems that the requirements for ComEd to accept notification of a 

legitimate billing dispute from the ICC‟s CSD and refer a customer to the RES are not 

particularly problematic to impacted parties participating in this case.  For these 

reasons, Staff recommends the adoption of its proposed definition of “legitimate billing 

dispute.” 

 

J. Tariff Language Changes Proposed for Rate RDS 

                                            
21

 ICC Docket Nos. 06-0619/020/0621 (Cons.) CUB Exhibit 1.0, line 117. 
22

 ICC Docket Nos. 08-0619/0620/0621 (Cons.) Staff Exhibit 9.0-REV, lines 224-226. 
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 In Direct Testimony, Staff recommended the following changes to 1st Revised 

Sheet No. 48 to clarify that new residential customers are not eligible to take Rate RDS 

and sign up for supply service with a RES until after they have first established service 

with ComEd under Rate BES:   

However, this tariff is not available to an applicant for electric service at a 
premises in the event that such applicant is would be a new customer 
having has never received any tariffed service from the Company and has 
expected electric power and energy requirements such that, in the 
Company's judgment, the applicant would be a retail customer that is a (a) 
residential retail customer, (b) lighting retail customer that has established 
or is expected to establish 30-minute demands for electric power and 
energy that do not exceed 100 kW, or (c) nonresidential retail customer to 
which the Watt-Hour Delivery Class or Small Load Delivery Class is 
applicable. This tariff is available to applicants for new service such 
applicant only after such applicant takes service as a retail customer 
under a tariff for bundled electric service. 
 

ComEd responded to Staff‟s recommendation by stating that “while ComEd appreciates 

Staff‟s desire to make such distinctions clearer, in the context of ComEd‟s ratebook 

such distinctions are already clear.”23   

 Staff‟s recommended changes were intended to clarify that applicants for new 

residential service are not eligible to take Rate RDS, and therefore not eligible to sign 

up for supply service with a RES.  Applicants for new residential service must first 

establish service with ComEd under a tariff for bundled service before becoming eligible 

to switch their supply service to a RES.  The fact that applicants for new service are not 

eligible to sign up with a RES when initiating new service is a significant provision of 

ComEd‟s Rate RDS that those less familiar with ComEd‟s ratebook, such as RES and 

CSD staff assisting customers, should be able to clearly understand without referring to 

multiple pages of ComEd‟s ratebook, Illinois law or administrative code.  Therefore, 
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 ComEd Exhibit 3.0, lines 671-673. 
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Staff recommended modifying its proposed language in Rebuttal Testimony by striking 

“is” and adding the phrase “would be” so that this language is technically correct yet 

further clarifies this provision of Rate RDS.     

 In Surrebuttal Testimony, ComEd does not respond to Staff‟s modifications 

proposed in Rebuttal Testimony but simply continues to argue against any need to 

clarify this provision by stating “it would appear that Staff‟s proposed changes are 

intended to enable a layman to pick up this single sheet in ComEd‟s ratebook and 

obtain from it a full and complete understanding of this provision without referring to any 

other materials.”  (ComEd Ex. 6.0, at 22)  First, Staff does not consider ICC‟s CSD Staff 

nor RES employees as laymen.  Moreover, by adding the two phrases as proposed by 

Staff, it is clear from reading Rate RDS that new residential customers are not eligible to 

sign up for electric supply service with a RES until after they establish tariffed or 

bundled service with ComEd.   

 ComEd continues to belabor the point that they do not believe anyone else is 

capable of understanding their tariffs stating: 

With respect to the paragraph that Staff seeks to change, there are at 
least three other terms (e.g., „retail customer‟, „Watt-Hour Delivery Class,‟ 
and „Small Load Delivery‟) that Staff does not address in its proposed 
changes and that must be looked up to obtain a full understanding of this 
provision – that is assuming a layman would even be able to locate the 
provision independently.  (ComEd Ex. 6.0 at 22-23) 

 

It is not Staff‟s intent that someone completely unfamiliar with ComEd‟s ratebook “pick 

up this single sheet in ComEd‟s ratebook and obtain from it a full and complete 

understanding of this provision without referring to any other materials.”  (ComEd Ex. 

6.0 at 22)  It is Staff‟s intent, however, that those assisting customers on the ICC‟s Staff 
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or working for a RES understand that residential customers applying for new service 

with ComEd must do so under a tariffed or bundled electric rate prior to being eligible to 

sign up for electric supply service with a RES.  Staff does not believe the ability to 

clearly understand this provision by reading this page has “set an unrealistic expectation 

of this tariff.”  The intended purpose of tariff language is to explain how the program 

works.  Why ComEd is opposed to adding two basic phrases to clarify its requirement 

that applicants for new service must first establish service with ComEd under a tariffed 

or bundled rate before they are eligible to establish service with a RES, is entirely 

unclear to Staff.  For these reasons, Staff recommends adoption of its modified 

language for ComEd's rate RDS below: 

However, this tariff is not available to an applicant for electric service at a 
premises in the event that such applicant is would be a new customer having has 
never received any tariffed service from the Company and has expected electric 
power and energy requirements such that, in the Company's judgment, the 
applicant would be a retail customer that is a (a) residential retail customer, (b) 
lighting retail customer that has established or is expected to establish 30-minute 
demands for electric power and energy that do not exceed 100 kW, or (c) 
nonresidential retail customer to which the Watt-Hour Delivery Class or Small 
Load Delivery Class is applicable. This tariff is available to applicants for new 
service such applicant only after such applicant takes service as a retail 
customer under a tariff for bundled electric service. 

 

 
K. Definitions Of Costs To Be Recovered 

 While the Company has accepted Staff‟s proposal to set forth definitions in a 

distinct section of the tariff for costs to be recovered, it has proposed changes which, in 

Staff‟s opinion, provide less precision for the costs to be recovered.  The Company‟s 

changes would: 
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1. Expand the specific costs to be recovered;24 

2. Include the phrase “but not limited to”;25 

3. Defer expenses from November 9, 2007 until the effective date of 
the tariffs for cost recovery as development, modification, and 
implementation costs; 26 and  

4. Reject my time limitation on costs for development, modification, 
and implementation.27 

 

Expansion of costs to be recovered 

The Company‟s definitions for Administrative and Operational Costs (“AOCs”) 

and Billing Systems Administrative and Operational Costs (“BSAOCs”) include 

components labeled “operating and maintenance (O&M) activities,” “implementation and 

operation of employee training and procedures,” and “communication and educational 

activities,”28 which are in addition to the costs proposed by Staff in its direct testimony.29  

The definitions Staff proposed were approved by the Commission and have been in 

operation for the Ameren Illinois Utilities (“AIU”) since October of 2009.  Therefore, in 

Staff‟s view, those definitions are reasonable for ComEd as well. 

The Company continues to emphasize its agreement with certain parties in the 

case as its restriction for opining on issues raised until the final surrebuttal testimony.  

ComEd witness Garcia presented the expanded definitions for the recoverable costs in 

his rebuttal testimony.30  However, no explanation for the expansion of the cost 

                                            
24

 ComEd Ex. 3.5 Corr., Original Sheets 393 and 394. 
25

 Id., Original Sheets 393 and 394. 
26

 Id., Original Sheet 394. 
27

 ComEd Ex. 3.0, p. 17, lines 431 - 432. 
28

 Id. 
29

 ICC Staff Ex. 3.0, pp. 4-5, lines 86 – 111. 
30

 ComEd Ex. 3.0, Appendix A, Rider PORCB. 
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definition was provided until surrebuttal testimony,31 which was too late for Staff to fully 

analyze and understand what those expanded costs are. 

The Phrase “but not limited to” 

The phrase “but not limited to” leaves the door open for the recovery of any type 

of costs under the PORCB Program.  ComEd admits that under its interpretation of 

Section 16-118(c), there is no limit to the categories of costs that are recoverable 

through the discount rate.32  This exact issue was contested in the Ameren proceeding 

to consider its UCB-POR Program; the final approved tariff language did not include the 

phrase “but not limited to.”33  The Commission should not allow this phrase to be 

included in ComEd‟s tariffs, since its effect would be to remove any limitation of the 

costs to be recovered under the tariff provisions.  While the language in the legislation 

allows for recovery of all reasonable costs, the Company, by inserting this phrase, 

changes the recovery to an open checkbook. 

Deferral of Costs incurred since November 2007 

The deferral of expenses related to DICs and BSMICs was raised for the first 

time in ComEd‟s surrebuttal testimony, Ex. 3.5 Corr. on July 21.  ComEd witness Garcia 

had previously described the categories of costs to be recovered as costs associated 

with purchasing receivables (DICs and AOCs) and costs associated with modifying the 

billing system (BSMICs and BSAOCs).  From Mr. Garcia‟s testimony, Staff understood 

the DICs and BSMICs to be capital investments and the AOCs and BSAOCs to be 

                                            
31

 ComEd Ex. 6.0, pp. 14 – 16, lines 316 – 343. 
32

 Id., p. 18, lines 403 – 407. 
33

 Docket No. 08-0619/08-0620/08-0621(Cons.), Entered August 19, 2009, pp. 5-6. 
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operating and maintenance expenses.34   Nothing in that discussion included deferral of 

expenses.  In the ComEd responses to Staff data requests TEE 1.02 and 1.0435 the 

Company included a cost breakdown between “Capital” and “Project Labor (O&M)” but 

since the DICs and BSMICs were previously described as capital investment, Staff 

understood the “Project Labor (O&M)” to be capitalized internal labor costs, not 

expenses currently being deferred.  The Company had not indicated that it was 

requesting the recovery of any deferred expenses until the night before Staff‟s rebuttal 

testimony was to be filed.36  The detail for O&M costs included both internal and 

external costs which are no different from the capitalized costs based on the 

“Description of Service Provided” on the attachment. 

Only in Surrebuttal testimony does ComEd provide even a general explanation of 

the deferred expenses: 

The costs were incurred in 2008 and 2009 in the early phases of the 
PORCB implementation project. As I explained in my direct testimony 
(ComEd Ex. 2.0), ComEd participated in the ORMD workshop process 
beginning with the initial workshop in January 2008, and, based on the 
input received during those workshops, ComEd used its standard 
development methodology to gather the requirements and guide the 
development process for considering changes that will be implemented for 
billing and related systems. During 2008 and 2009, ComEd incurred costs 
related to the Conceptual Design phase, which sets the business 
boundaries of the work and defines the high-level business processes 
(resulting in a blueprint of the new system) and the Analysis and Design 
phase, which drives the business processes down to user requirements, 
user design, technical solution, and information flows (resulting in detailed 
specifications for the system components and their related costs).37 

                                            
34

 ComEd Ex. 1.0, pp. 17 – 18, lines 409 – 437. 
35

 Staff Cross Exhibits 3 and 4. 
36

 ICC Staff Exhibit 7.0, Attachment A.  The referenced response was provided to Staff on August 3, 2010 
at 5:49 PM.  Staff‟s rebuttal testimony was filed August 4, 2010. Thus, Staff‟s opportunity for additional 
discovery related to these costs was severely limited. 
37

 ComEd. Ex. 7.0, p. 6, lines 120 – 131. 



10-0138 

57 
 

Staff had requested support for costs associated with the PORCB program to 

include: 

a) Vendor, 
b) Date, 
c) Dollar amount, 
d) Description of service provided, 
e) Invoice or other third-party documentation to support the 

costs, and 
f) Contracts or other agreements to the extent that the 

services are covered by such a document. 

For internal Company costs, the detail should also include 
information to verify that the internal costs are incremental and not 
otherwise included in recovery under any other tariffs currently in 
effect.38 

The Company agreed to maintain information in this level of detail, and stated 

that it was currently maintaining such detail.39  However the detail requested for 

invoices, contracts or agreements and information concerning internal Company costs 

was not provided.  Based on the single listing of costs provided, it is unclear what 

expenses are deferred or the criteria for deferral of the expenses.  If the expenses 

provide benefits for the future PORCB Program, they would be capitalized as part of the 

Program, rather than expensed. 

Staff understands that the issue of deferred costs was considered in early 

dockets considering recovery of environmental remediation (coal tar) costs.  Only costs 

approved in advance by the Commission for deferral were allowed to be recovered 

under the coal tar riders.  The utilities were required to request permission from the 

Commission to defer expenses and that permission was only granted for costs which 

began during the year in which deferral was requested.  ComEd has not requested 

                                            
38

 ICC Staff Ex. 3.0, p. 9, lines 207 – 216. 
39

 ComEd Ex. 4.0, pp. 5-6, lines 106 – 114. 
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deferral of expenses related to DICs or BSMICs.  

Time Limitation for Costs 

Staff set parameters for the time period of costs to be recovered as DICs and 

BSMICs to those incurred after the date amending Section 220 ILCS 5/16-118 of the 

Public Utilities Act through December 31, 2011 in its proposed cost definitions.  Costs 

incurred to modify the system after December 31, 2011 would, in Staff‟s opinion, not be 

for the “development,” “modification” or “implementation” of the program but would be 

further enhancements that may be required for reasons unrelated to the initiation of the 

PORCB program.  As such, they would be treated as any other system modification 

costs and not specifically a part of the PORCB development, modification and 

implementation costs.  This position is consistent with the AIU tariffs which limit the 

capitalized costs to a period ending approximately one year after the effective date of its 

UCB/POR program. 

ComEd‟s rejection of Staff‟s proposal leaves the timeframe for developmental 

and implementation expenditures open-ended.  While these types of costs are intended 

to be amortized over a ten (10) year period, the fact that there is no end date to the 

incurrence of costs in effect makes this a rolling period.  The Company itself admits that 

any ten (10) year amortization period begins when the investment is made.40  

L. Timing of Informational Filings 

Staff proposed that informational filings be made 30 days prior to the effective 

date of the rates due to the increased amounts of information that would have to be 
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 ComEd Ex. 3.0, p. 19, lines 472 – 475.   
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reviewed prior to accepting any rate changes.  ComEd offered little argument regarding 

Staff‟s proposal beyond the difficulty meeting the 30-day filing window given the 

deadline for a Commission order in this case in December 2010 coupled with their plan 

for the first POR Application Period to begin January 2011.41  In anticipation of the 

Commission Order approving the tariffs, the level of detail necessary for Staff to review 

the rates could certainly be provided to Staff by December 1.  No rebuttal to Staff 

testimony regarding the amount of information to be reviewed with each filing was 

offered. 

In addition, since Staff has withdrawn its previous proposal regarding the rate 

being set to zero for the first three months of each application period, the initial CB and 

POR Adjustments for each Application Period will be zero.  The support for the 

subsequent rates, which would be effective in April, could be provided by Staff‟s 

requested 30 day deadline even if the Company waited for the final order to be issued. 

The Company did not respond to Staff‟s rebuttal argument in its surrebuttal 

testimony. 

M. Cost Estimates 

 The Company has not adequately supported its cost estimates which will provide 

the basis of the CB Adjustment that will be charged under the proposed tariff language 

beginning in April 2011.  Staff recommends that ComEd provide workpapers including 

third-party invoices supporting the costs no later than February 1, 2011 for the CB 

adjustment effective April 2011.  In addition, Staff recommends that the Commission 
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 ComEd Ex. 3.0, p. 24, lines 584 – 591. 
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direct ComEd to evaluate the CB Adjustment rate in effect for the first Application Period 

when ComEd files the first annual report as provided for in Rider PORCB, Original 

Sheet 399.  Based on the total costs included in that annual report, ComEd should 

confer with Staff to determine if an interim revision to the CB adjustment rate is 

necessary.   

The Company, in its rebuttal testimony, indicated an increase in its estimated 

costs from $3,184,911 to $4.5 million for costs related to purchase of receivables and 

from $12,596,214 to $17.6 million related to billing system modifications.42  Staff and the 

other parties agree that this proceeding is not to approve the costs for recovery; 

however, this increase in costs just months prior to the program going “live” is troubling.  

The costs related to purchase of receivables will not be reflected in rates charged to 

ComEd customers until three months after the end of the initial application period, 

currently projected to be April 2014.  By that point in time, the actual costs can be 

compared to amounts recovered through the discounted receivables purchased from 

the RESs. 

 The billing system costs will be charged to ComEd customers beginning with 

April 2011 bills as the CB Adjustment pursuant to Rider RCA.  ComEd has provided no 

third party documentation or even general budgeted information to support these cost 

estimates.  Staff is concerned with the increase in the estimated costs by almost 40% 

based only on the inadequate explanation provided.   

The Company has agreed to maintain cost information in the level of detail 
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proposed in Staff‟s direct testimony.43  While the utility claims that it is currently tracking 

costs in the level of detail requested by Staff (including invoices supporting costs), the 

Company has failed to provide any of the type of third party support repeatedly 

requested by Staff.  A review of Staff data requests shows that Staff began asking for 

support for the estimated as well as actual costs incurred to date for the PORCB 

program as early as March 25, 2010 in the TEE Series 1 Staff data requests.44  Only 

very general cost categories were provided in the Company‟s response dated April 23, 

2010.   

On April 14, Staff requested the total amount incurred to date by the Company.  

The Company response that it had not determined the amounts incurred to date was 

provided on May 7 with the assurance that the information would be provided when 

additional details were determined.45  No supplemental or revised responses were 

provided to Staff data request RP 1.02. 

On June 9, ComEd revised its April 23 responses, updating the estimated costs 

to be incurred with no explanation for the increases.46  When no explanations were 

provided in Company rebuttal testimony on July 7 for the increased cost estimates,47 

Staff again asked for information concerning the costs incurred and estimated.  The 

responses provided on July 29 and August 2 gave very limited additional detail for Staff 

to review as support for the costs,48 especially given the limited additional time for Staff 

review prior to the evidentiary hearing. 
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 ComEd Ex. 4.0, pp. 5-6, lines 106 – 114. 
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 ICC Staff Cross Exhibits 3 and 4. 
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 ICC Staff Cross Ex. 2. 
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 ICC Staff Cross Exhibits 3 and 4. 
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 ComEd Ex. 4.0, p. 2, lines 37 – 43. 
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 ICC Staff Exhibit 7.0, Attachment A and ICC Staff Cross Exhibits 5, 6, and 7. 
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The Company, in Surrebuttal testimony, agrees that the allocation of costs which 

the Company explains is the cause for the increase in the original cost estimate requires 

more time for review.49  However, that does not resolve the question of why the 

Company did not provide any evidence in this case to explain the cost estimates and 

provide support for costs incurred to date.  The Company states that it has included 

costs associated with the PORCB program in its rate case revenue requirement in 

Docket No. 10-0467.50  In testimony filed in that case, the Company stated: 

Our data rooms contain documents and databases that will allow an 
interested party to trace virtually every dollar of our pro forma plant 
additions from the highest category of costs down to the lowest level of 
documentation – work orders, purchase orders, timesheets, etc.  All of this 
information should be available within approximately two weeks of our 
filing.51 

 

The filing in Docket No. 10-0467 occurred on June 30.  Therefore, it would seem 

that the support “down to the lowest level of documentation” for the PORCB Project 

would have been available by mid-July for responding to Staff data requests in this 

proceeding.  The responses received from ComEd only one business day before Staff‟s 

rebuttal testimony was due were sorely inadequate. 

As Staff argued in rebuttal testimony, the Company‟s moving target for the cost 

estimates in this case, coupled with the lack of support for those estimates, prohibits 

Staff from being able to recommend approval of the recovery of the costs. 

While Staff does understand this proceeding is for the approval of the recovery 

mechanism and not the actual costs to be recovered, Staff cautions the Commission 

against making a finding that could be interpreted to accept the cost estimates.  Staff 
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 ComEd Ex. 8.0, pp. 4-5, lines 83 – 94. 
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 Id., lines 102 – 107. 
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recommends that the Commission‟s Order include language such that the approval of 

the recovery mechanism in this Docket is not an advance determination that any costs 

related to the PORCB Program are prudent.  Staff does understand that “prudent” does 

not mean “perfect” or “absolute,” and that an appropriate prudency review is not meant 

to “nickel and dime” the Company.  However, no costs can be deemed “prudent” in 

advance of that review and that the prudency review will occur during the proceeding to 

review the reconciliation of costs and recoveries. 

That being said, Staff‟s concern that the rates charged to ratepayers could be 

40% above what they would otherwise be has not been resolved.52  The Company 

suggests that this concern could be reviewed as part of ComEd‟s current rate case.53  

This suggestion provides ComEd with another opportunity to further stall providing the 

detail that should already have been provided to Staff.  The hearing in the ComEd rate 

case is not scheduled to begin until January 10, 2011 with a final Order expected in late 

May.  In the meantime, rates under Rider PORCB will be effective January 2011.   

Staff recommends two alternatives to that approach.  The Commission could limit 

the amounts to be included in the CB Adjustment for the first calendar year to the 

amounts of the Company‟s initial estimate allowing more time for analysis after costs 

have been more firmed up.  The Company has already agreed to Staff‟s proposal that 

ComEd evaluate the CB Adjustment rate in effect for the First Application Period when 

the Company files the first annual report as provided for in PORCB, Original Sheet 

399.54   

In the alternative, the Commission could require ComEd to provide workpapers 
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 Staff Ex. 7.0, p. 14, lines 297 – 301. 
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including third-party invoices supporting the costs included in the CB Adjustment no 

later than February 1, 2011.55  While the Company rejected that proposal,56 their 

proposal “that the allocation of these costs be determined much earlier in a docketed 

proceeding” falls short since the Final Order in the rate case will not be issued until 

several months after Staff‟s proposed review would be complete.  

N. Cost Definitions 

 The Company made the following tariff language proposals to which Staff 

agrees: 

1. Setting the effective date of the rider as the date for recovery of 
costs incurred under AOC and BSAOC definitions; 

2. Including “net actual uncollectible costs” in the definition of AOCs; 

3. Stating the actual date Section 5/16-118 became effective; and 

4. Reflecting separate definitions for each of the 4 components rather 
than combining the definitions as I proposed.57 

O. Interim Reporting Recommendations 

 Staff accepts the Company‟s proposal for the requested interim reporting to be 

made 90 calendar days after the end of each application period rather than the 

previously proposed 60 days.58  In addition, Staff agrees that the information in the 

interim report need only be provided for periods in which an internal audit is not 

required.  However, Staff has proposed to add tariff language such that the required 
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interim information will be included in the internal audit report provided to Staff.59 

P. Zero POR and CB Adjustments 

 For purposes of limiting contested issues, Staff will withdraw its proposal 

rejecting the three month zero POR and CB Adjustment.60 

Q. Tracking of Revenues 

The Company has agreed to establish unique accounts in its general ledger 

system to track revenues associated with PORCB receivables.61 

R. Tracking and Recordkeeping for Costs 

 The Company has agreed to maintain cost information in the level of detail 

proposed in Staff‟s direct testimony.62  Staff finds it most troubling, however, that while 

the utility has indicated that it is currently tracking cots in the level of detail requested by 

Staff (such level including invoices supporting costs), the Company has failed to provide 

any of the type of third party support repeatedly requested by Staff.63 

During the evidentiary hearing, ALJ Sainsot asked ComEd witness Garcia 

questions concerning “Uncollectibles” and “Past Due Accounts.”  Mr. Garcia indicated 

that Uncollectibles, as used by the Company, is defined in ComEd‟s Rider UF.  Mr. 

Garcia went on to state that Uncollectibles is “basically, as the expenses booked to as 

an account 904 [sic].  I‟m going from memory now but it‟s – it is a FERC account based 

definition.”64  Staff believes that these statements do not accurately reflect the 

Uncollectibles as applied in the calculations for the PORCB program.   
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Uncollectibles are reflected in the total discount rate charged to RESs.  As 

reflected in Original Sheet No. 397, the Uncollectibles Factor (UF) included in the 

calculation of Discounted Receivables is based on the Uncollectibles Factor 65 in Rider 

UF.  That is a factor determined within a rate case for the utility and is not directly tied to 

Account 904. 

In addition, the language proposed by ComEd on Original Sheet No. 399 

includes a formula to calculate “net actual uncollectible costs.”  This calculation 

compares the amount of uncollectibles reflected in the application of the formula to 

compute the discounted receivables with the amount actually written off by the 

Company for receivables purchased by the Company from RESs.  In the Company‟s 

own example to illustrate the calculation of the POR Adjustment, the amount used for 

uncollectibles is referred to as the “Actual uncollectibles experience” and is shown to 

reflect amounts not collected rather than amounts based on a formula.66 

Thus, for purposes of Rider PORCB, it appears that Uncollectibles means the 

amount written off by the Company for the purchased receivables and is not analogous 

to amounts included in Account 904.  

 
S. Rate of Return 

Commonwealth Edison Company (“ComEd” or “Company”) proposes to 

implement a Purchase Of Receivables and Consolidated Billing program (“PORCB 

program”) pursuant to Section 16-118 of the Illinois Public Utilities Act (“Act”).  The 

Company proposes to recover prudently incurred capital costs associated with 
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implementing the PORCB program through a new Rider PORCB - Purchase of 

Receivables with Consolidated Billing (“Rider PORCB”) and tariff revisions to Rider RCA 

– Retail Customer Assessments (“Rider RCA”).  The Company proposes to apply a 

carrying charge that equals the Commission-authorized rate of return on rate base to 

the unrecovered PORCB costs (i.e., the PORCB assets).  Staff witness Rochelle Phipps 

evaluated the Company‟s rate of return proposal and presented Staff‟s rate of return 

recommendation for the PORCB assets.  (Staff Exhibits 4.0, 8.0 and 8.1) 

The Company‟s proposed rate of return equals the cost of capital for electric 

delivery services, which implies that the risk inherent in the recovery of PORCB assets 

equals the risk of the Company‟s electric delivery services assets in rate base.  In 

Staff‟s judgment, the PORCB assets warrant a lower rate of return than electric delivery 

services.  Ms. Phipps recommends applying a 6.61% rate of return on common equity 

to PORCB assets, which results in an overall rate of return of 6.71%.  Ms. Phipps‟ cost 

of equity estimate equals the midpoint of the ten-year yield on AAA-rated utility debt and 

the Company‟s rate of return on rate base, as adjusted to reflect a ten-year maturity 

instead of a perpetuity.  (Staff Ex. 4.0, p. 2) 

Ms. Phipps‟ recommendation reflects risk of disallowance of PORCB 

implementation and start-up costs during the reconciliation proceedings.  Ms. Phipps 

explained that if the Commission rejects Staff‟s proposed tariff language regarding a 

prudence review, then Staff would recommend a 4.23% rate of return on PORCB 

assets, which equals the current yield for 10-year, AAA-rated utility bonds.  (Staff Ex. 

4.0, p. 6) 
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1. Staff‟s Rate of Return Recommendation for PORCB Assets 
 

Ms. Phipps estimated the cost of common equity for PORCB assets in two steps.  

First, Ms. Phipps adjusted the Company‟s authorized rate of return on common equity 

for the difference in time horizon between rate base assets and the Company‟s 

proposed 10-year amortization period for PORCB assets.  Second, Ms. Phipps adjusted 

the cost of common equity for the difference in risk between cost recovery of rate base 

assets and the Company‟s proposed cost recovery mechanism for PORCB assets. 

Ms. Phipps explained that the Company‟s authorized rate of return on rate base 

reflects the investor-required rate of return on equity into perpetuity; in contrast, the 

Company‟s proposal would amortize PORCB assets over ten years.  All else being 

equal, assets with different lives have different required rates of return.  Current 10-year 

and 30-year U.S. Treasury bond yields are 3.38% and 4.29%, respectively, which is a 

difference of 91 basis points.  The spread of corporate debt yields over U.S. Treasury 

bond yields increases 40 basis points when moving from 10-year utility bonds to 30-

year utility bonds.  Therefore, Ms. Phipps estimated determined the 10-year 

amortization period for PORCB costs alone reduces the Company‟s proposed cost of 

equity by 131 basis points (i.e., from 10.30% to 8.99%).  (Staff Ex. 4.0, pp. 7-8) 

Staff‟s time horizon adjustment does not take into account any risk adjustment; 

however, rider recovery of PORCB assets effectively eliminates both regulatory lag and 

the risk of non-recovery of prudent and reasonable costs incurred in implementing the 

PORCB program.  Therefore, Ms. Phipps chose the midpoint between the 4.23% rate of 

return on AAA-rated, 10-year utility bonds and the time-horizon adjusted 8.99% rate of 

return on common equity for ComEd‟s rate base assets.  Ms. Phipps testified that while 
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the risk of PORCB cost recovery clearly falls between those two limits, determining the 

precise proportion of the difference between the AAA bond yield and the full, time 

horizon-adjusted cost of common equity that can be attributable to the risk of non-

recovery of imprudent or unreasonably incurred costs is not possible.  That is, while 

PORCB assets would not be subject to the risk of non-recovery of prudent and 

reasonable costs, the prudency and reasonableness of PORCB assets is still subject to 

periodic reviews.  Thus, there remains some degree of risk of non-recovery of costs.  

(Staff Ex. 4.0, pp. 8-9) 

The time horizon and risk adjustments result in a 6.61% rate of return on 

common equity for PORCB assets.  This represents a 369 basis point adjustment from 

the base cost of equity the Commission authorized in the Company‟s last rate case.  

(Staff Ex. 4.0, p. 7)  Ms. Phipps used the Company‟s 6.78% embedded cost of long-

term debt to calculate the weighted-average cost of capital for PORCB assets.  Given 

the Company‟s capital structure for ratemaking purposes, which comprises 45.04% 

equity and 54.96% debt, the weighted average cost of capital for PORCB assets equals 

6.71%, as shown in the table below.  (Staff Ex. 4.0, p. 9) 

Staff’s Rate of Return Recommendation for PORCB Assets 

Capital Component Cost Weight Weighted Cost 

Debt 6.78% 54.96% 3.73% 

Equity 6.61% 45.04% 2.98% 

Weighted Average Cost of Capital for PORCB Assets = 6.71% 

(Staff Ex. 4.0, p. 7) 

 

2. PORCB Assets are Less Risky than Rate Base Assets 
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The Company did not analyze the risk associated with recovering the cost of 

PORCB assets through a rider with a true-up mechanism relative to the risk of cost 

recovery through tariffs established in a rate case.  In contrast, Ms. Phipps identified key 

characteristics that distinguish the risk inherent in the recovery of PORCB assets from 

the risk inherent in the investment in traditionally rate-based assets.  The Company‟s 

electric delivery services rates are based on a Commission-authorized revenue 

requirement, which includes a targeted, fair return on unrecovered investment.  

Nevertheless, the return on unrecovered investment is not guaranteed.  The utility could 

earn more or less than the targeted, fair return on investment depending upon the 

degree to which its actual revenues, expenses and investment differ from the levels 

composing its revenue requirement.  In contrast, the Company‟s proposed Rider 

PORCB and Rider RCA will provide “dollar-for-dollar cost recovery.”  Rider RCA 

includes components that would capture differences (either positive or negative) 

between and actual and projected recovery of PORCB costs.  That “true-up” reduces 

risk associated with the PORCB assets relative to cost recovery through traditional 

rates.  (Staff Ex. 4.0, pp. 2-3) 

The Company claims that absent a legislative mandate to implement the PORCB 

program, it would have invested in other utility operations, eventually included them in 

rate base, and earned the rate of return allowed on rate base.  (ComEd Ex. 5.0, p. 7)  

Ms. Phipps counters that the Company erroneously reasons that the Commission would 

automatically allow another utility investment in rate base, which would automatically 

earn the Commission-authorized rate of return on rate base.  To the contrary, traditional 

ratemaking requires a Commission review of utility investments for prudence, 
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reasonableness and used and usefulness.  Moreover, in contrast to the PORCB 

proposal, nothing guarantees a utility will earn the authorized rate of return on rate 

base.  PORCB assets would move closer in risk to rate base assets than transitional 

funding instruments (hereafter, referred to as “transition bonds”)67 only by removing both 

the reconciliation process and the ability to transfers to residential customers all PORCB 

assets that the Company fails to recover from RES through the discount rate.  

Removing those features from the Company‟s proposal would essentially remove any 

assurance that the Company would recover 100% of the PORCB costs.  (Staff Ex. 8.0, 

pp. 11-12) 

Financial literature confirms that projects with different risk warrant different rates 

of return.  Specifically, one financial text states: 

The Company cost of capital is not the correct discount rate if the new projects 
are more or less risky than the firms existing business.  Each project should in 
principle be evaluated at its own opportunity cost of capital.68 

Similarly, another financial text reiterates that the cost of capital for a given 

project “should reflect the risk of the project itself, not necessarily the risk associated 

with the firm‟s average project as reflected in its composite [cost of capital].”69  

Moreover, the Harvard Business School Press‟s publication of the Financial 

Management Association Survey and Synthesis confirms that this principle is also 

commonly accepted by financial practitioners: 

 In a rare show of unity, the academic literature is virtually unanimous in 

                                            
67

 The terms “transitional funding instruments” and “transition bonds” are interchangeable.  For the 
purpose of this brief, Staff will use the term “transition bonds.” 
68

 Staff Ex. 8.0, p. 10, citing Brealey, Meyers and Allen, Principles of Corporate Finance, 9
th
 edition 

(2008), p . 239. 
69

 Staff Ex. 8.0, p. 10, citing Brigham, Gapenski and Ehrhardt, Financial Management Theory and 
Practice, 9

th
 edition (1999), p. 386. 
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recommending adjustments when evaluating projects with different levels of 
risk…Surveys consistently indicate that many companies make adjustments for 
projects or divisions with differing risks.70  

 

Ms. Phipps affirmed that the rate of return investors require varies with risk; 

therefore, the PORCB assets require a lower rate of return than rate base assets.  (Staff 

Ex. 4.0, p. 3; Staff Ex. 8.0, p. 12)  Ms. Phipps explained further that those features of 

the PORCB program that resemble securitization (i.e., ComEd‟s transition bonds) are 

precisely the reason PORCB costs are distinguishable from the Company‟s cost of 

capital.  Those unique features of ComEd‟s PORCB program, vis-à-vis other utility 

incurred costs to provide services, reduce the level of risk inherent in the PORCB 

assets in comparison to rate base assets.  (Staff Ex. 8.0, p. 12) 

Ms. Phipps described several important features of the Company‟s PORCB 

assets that resemble cost recovery for securitized utility debt obligations, such as 

ComEd‟s AAA-rated transition bonds, which the Commission authorized in Docket No. 

98-0319 (i.e., hereafter, “securitization”).  Foremost, the Statutes authorizing the 

PORCB program (Public Act 95-0700) and securitization (Public Act 90-0561) explicitly 

require recovery of program costs by utilities.  Specifically, Section 18-104 of the Act 

authorizes the Commission to create and establish “intangible transition property,” 

which secures the right to collect transitional funding charges outside of the traditional 

revenue-requirement construct for one or more legislatively mandated purposes.  

Further, Section 18-103 of the Act requires the Commission to approve the issuance of 

transition bonds in an order.  Intangible transition property has four major implications 

                                            
70

 Staff Ex. 8.0, p. 10, citing Ehrhardt, The Search for Value: Measuring the Company’s Cost of Capital 
(1994), p. 102. 
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with respect to determining the appropriate rate of return for the PORCB assets.  (Staff 

Ex. 4.0, p. 4) 

First, by creating a separate asset class, intangible transition property, and 

permitting the issuance of intangible funding instruments against the value of that asset, 

the Act implicitly recognized that utility assets that have different levels of risk warrant 

different rates of return.  Absent differences among the opportunity costs of capital of 

utility assets, creating intangible transition property would have been pointless.  (Staff 

Ex. 4.0, p. 5) 

Second, intangible transition property permits the utility to collect charges outside 

revenue requirement-based rates.  Similarly, the Company will recover PORCB assets 

through Rider PORCB and Rider RCA instead of the Company‟s revenue requirement-

based rates.  (Staff Ex. 4.0, p. 5) 

Third, the discount rate formula would effectively allow the Company to recover 

from retail electric suppliers (“RESs”) an amount above the portion of the PORCB 

assets that the Company initially assigns to RESs.  Including a balance factor in the 

discount rate calculation is similar to establishing cash and over-collateralization 

reserves, which were credit-enhancing features of Securitization.  (Staff Ex. 4.0, p. 5) 

Finally, the Act provided for periodic adjustments to the instrument funding 

charges to ensure repayment of the transition bonds.  Both the PORCB program and 

Securitization involve periodic reconciliations, which allow updates to Rider PORCB and 

Rider RCA to capture any variance between the estimates used to establish the 

program charges and the actual program costs and revenues collected via Rider 

PORCB and Rider RCA.  (Staff Ex. 4.0, p. 6)  Thus, contrary to the Company‟s 
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assumption that the risk of PORCB assets is no less than the risk of rate base assets, 

there is virtually no risk that ComEd would recover less than 100% of the prudent costs 

it incurs to implement the PORCB program.  (Staff Ex. 8.0, p. 9) 

The Company alleges that PORCB differs from utility transition bonds because 

the requirements for transition bonds to meet the requirements for an AAA rating were 

“quite strict and were fashioned in order that investors would be comfortable that there 

was infinitesimal risk that principal and interest would not be paid on time and in the 

precise amounts expected.”  (ComEd Ex. 9.0, p. 5)  To the contrary, although transition 

bonds had a scheduled maturity date, which was the date when all principal and interest 

were expected to be paid in full by the Trust, transition bonds also had a final maturity 

date before an event of default would occur.  The final maturity date was two years later 

than the expected maturity date.  (Staff Cross Exhibit 1, pp. 3 and 7)  Staff submits that 

the two year difference between the expected and final maturity dates indicates that the 

timing of cost recovery was uncertain even for the transition bonds. 

According to the Company, any comparison between ComEd‟s transition bonds 

and PORCB assets is invalid due to differences between the statutory framework 

behind the transition bonds and the PORCB program.  (ComEd Ex. 5.0, p. 3)  Towards 

that end, the Company identified the following five prerequisites for the issuance of 

transition bonds and the ability to obtain AAA debt ratings: 

1. An irrevocable State pledge for recovery; 

2. That funds be collected from a wide spectrum of customers (not just RESs); 

3. A “true-up” mechanism that automatically increased (or decreased) the charges 
annually (or more frequently if necessary) to ensure payment in full of the debt 
service on the transition bonds due to shortfalls resulting from customer payment 
defaults and delinquencies or less than anticipated electricity usage; 
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4. Segregation of funds collected (and placed into a trust within two days); and 

5. Statutory recognition of the revenue stream as a separate, identifiable present 
property right that could be sold to a bankruptcy remote trust pursuant to a “true 
sale” for bankruptcy purposes and that could not be impaired due to bankruptcy 
of the utility or the suppliers.  (ComEd Ex. 5.0, p. 4) 

Ms. Phipps explained that of the five items listed above, only 1 through 3 affect the 

riskiness of recovery of the underlying costs.  Those three items exist in the same or 

similar form in ComEd‟s PORCB program.  In contrast, items 4 and 5 do not affect the 

riskiness of recovery of the cost of the underlying assets.  (Staff Ex. 8.0, p. 2) 

Irrevocable State Pledge for Recovery 

Section 18-105 of the Act sets forth an irrevocable State pledge for recovery of 

intangible transition funding property.  Similarly, Sections 16-118(c) and (d) of the Act 

require the Company to file tariffs implementing the PORCB program, which also shall 

provide for the recovery of prudently incurred costs associated with the PORCB 

program.  Statutory assurance of cost recovery signifies even more stability and support 

than a Commission-authorized rate adjustment due to the benefit of having undergone 

the political process, which historically, is very unlikely to be reversed.  (Staff Ex. 8.0, p. 

3) 

Funds Collected from a Wide Spectrum of Customers 

Under the Company‟s proposal, it will recover most, if not all, of the PORCB 

assets from residential and small commercial customers, not just RES.  The Company 

estimates total PORCB costs will equal $22.1 million.  The bulk of the cost estimate, 

$17.6 million, relates to billing systems modifications, and ComEd proposes to recover 

this portion from residential and small commercial customers via Rider RCA.  The 

Company will attempt to recover the remaining $4.5 million from participating RES 
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through the discount rate included in Rider PORCB, but to the extent those costs are 

not recovered from RES, ComEd proposes to transfer any unrecovered costs from 

Rider PORCB to Rider RCA.  (Staff Ex. 8.0, pp. 3-4) 

“True-Up” Mechanism that Automatically Ensures Full Cost Recovery 

Standard & Poor‟s explains that a true-up mechanism “effectively eliminates 

credit risk” and “the statutory true-up mechanism provides strong credit support that has 

withstood „AAA‟ stress criteria applied by Standard & Poor‟s.”  Similarly, the Company 

proposal includes PORCB reconciliations following each POR Application Period, to 

reconcile revenues collected via the discount rate, POR Adjustment and CB Adjustment 

and costs incurred during each previous POR Application Period to ensure that ComEd 

ultimately recovers 100% of prudent PORCB costs.  (Staff Ex. 8.0, p. 4) 

Segregation of Funds Collected; and Statutory Recognition of the Revenue Stream as a 
Separate, Identifiable Present Property Right that Could be Sold to a Bankruptcy-
Remote Trust Pursuant to a “True Sale” 
 

The true sale of irrevocable property right feature of securitization does not affect 

the riskiness of the assets underlying that securitization.  Rather, it creates a legal 

barrier between the securitized assets from the other assets of the Company.  That 

barrier enables an entity to issue securities that reflect only the risk of a subset of 

assets, rather than the weighted average risk of all the company‟s assets combined.  

That is, the property right feature of securitization insulated transition bonds from the 

broader risk of ComEd‟s remaining assets without changing the riskiness of either.  

Thus, the weighted average cost of capital of ComEd and the Trust that owned its 

securitized assets would have equaled the cost of capital of ComEd had it-retained 

ownership of the securitized assets.  Because the combined cash flows under those two 
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ownership structures are identical, the combined cost of capital of the two ownership 

structures must be the same.  This is the principle behind the single-price law of 

markets:  two securities or portfolios with the same state-contingent cash flows must be 

priced identically.  (Staff Ex. 8.0, pp. 4-5) 

Ms. Phipps illustrated the principle behind the single price law of markets with the 

following example.  Below, Table 1 presents the weighted-average cost of capital for a 

single entity with assets recovered under two cost recovery mechanisms: (1) a rider 

mechanism (i.e., rider assets, which are similar to ComEd‟s PORCB assets with a 5% 

cost of capital; and (2) typical rate base recovery (i.e., rate base assets) with an 8% cost 

of capital.  The overall cost of capital for a public utility comprising a portfolio with 25% 

rider assets and 75% rate base assets equals the sum of the costs of the those two 

assets after weighting each by its proportion to total assets.  Therefore, in this example, 

the weighted-average cost of capital for a single entity using two cost recovery 

mechanisms equals 7.25%. 

Table 1: 

Weighted-Average Cost of Capital of 

A Single Entity Under Two Cost Recovery Mechanisms 

 Amount ($) Ratio Cost (%) Weighted Cost 

Rider Assets $1,000 25% 5.00% 1.25% 

Rate Base Assets $3,000 75% 8.00% 6.00% 

Total $4,000 100%  7.25% 

 

Below, Table 2 presents the weighted cost of capital calculation for two separate 
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legal entities: (1) one a Trust, whose assets comprise 100% securitized assets (similar 

to ComEd‟s transition bonds); and (2) a utility whose assets comprise 100% rate base 

assets.  The weighted cost of capital for two separate legal entities shown in Table 2 

also equals 7.25%.  That is, both ownership structures in this example result in the 

same weighted-average cost of capital because the risk of the asset portfolios is 

identical.  More specifically, the risk inherent in rate base assets is identical under both 

scenarios and the risk inherent in the rider assets shown in Table 1 equals the risk 

inherent in securitized assets shown in Table 2.  Thus, the investor-required rate of 

return under both scenarios is 7.25%. 

Table 2: 

Weighted-Average Cost of Capital of 

Two Separate Legal Entities 

 Amount ($) Ratio Cost (%) Weighted Cost 

Securitized Assets $1,000 25% 5.00% 1.25% 

Utility Assets $3,000 75% 8.00% 6.00% 

Total $4,000 100%  7.25% 

 

(Staff Ex. 8.0, pp. 5-7) 

Finally, the Company also argues that ComEd could go with any recovery of its 

purchase of receivables assets for up to three years beyond the availability of the rider 

and more than six years after beginning to invest in enabling the PORCB service in 

2008.  (ComEd Ex. 5.0, p. 10)  Ms. Phipps explained that even if the Company does not 

recover any assets from RES during the initial POR Application Period, the present 

value-weighted cost recovery period for those purchase of receivables assets would be 
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approximately 6 years, which is less than the recovery period of the ten-year bonds Ms. 

Phipps used as a benchmark.  (Staff Ex. 8.0, p. 14) 

 

3. The Risk of PORCB Assets is Different than Financing the PORCB Assets  
 Company witness Fruehe mischaracterizes Staff‟s testimony when he alleges 

Staff‟s analysis assumes the Company could finance the PORCB program with AAA-

rated securitized debt.  To the contrary, Ms. Phipps‟ rate of return recommendation is 

for unrecovered PORCB costs, which are assets, not for financial securities such as 

debt and equity.  Determining a rate of return on financial securities is not necessary for 

determining the investor-required rate of return on assets and, therefore, was not part of 

Ms. Phipps‟ analysis.  (Staff Ex. 8.0, p. 7) 

The Company argues that the rate of return for PORCB assets should equal 

ComEd‟s cost of capital because ComEd could not fund an investment in PORCB 

assets with securitized debt.  Specifically, Mr. Fruehe argues Ms. Phipps‟ rate of return 

recommendation would penalize ComEd for its investment in PORCB because it is 

lower than ComEd‟s weighted-average cost of capital.  Ms. Phipps explained that Mr. 

Fruehe reverses cause and effect.  He wrongly argues that a company‟s overall cost of 

capital determines the required rate of return on new assets it acquires.  The opposite is 

true.  The weighted average of the required rates of return of the assets a company 

holds determines its weighted average cost of capital.  For example, as a company 

increases its holdings of low risk assets, such as U.S. Treasury securities, its overall 

cost of capital would decline.  Should the Company ultimately hold nothing but U.S. 

Treasury securities, its overall cost of capital would ultimately equal the weighted 

average required rate of return of those U.S. Treasury securities.  Similarly, the greater 
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the proportion of asset costs ComEd recovers through riders with risk mitigation 

features, such as a reconciliation clause, the lower its cost of capital, all else equal.  

(Staff Ex. 8.0, pp. 8-9) 

4. Other Company Criticisms of Staff‟s Proposed Rate of Return on PORCB Assets 
 

The Company argues that Ms. Phipps‟ rate of return recommendation is too low 

because it is lower than the Company‟s 6.78% embedded cost of long-term debt and 

lower than the cost of a debt financing for senior secured debt rated A-.  (ComEd Ex. 

5.0, pp. 7-8)  Ms. Phipps responded that the Company‟s embedded cost of long-term 

debt is not reflective of current market conditions; in fact, the oldest first mortgage bond 

issuances included in the Company‟s cost of long-term debt calculation occurred during 

the 1990s.  (Staff Ex. 8.0, p. 13)  She testified that estimating the Company‟s marginal 

cost of debt would be theoretically superior to using the embedded cost of long-term 

debt, but would necessitate removing long-term debt included in the cost of capital for 

PORCB assets from the Company‟s ratemaking capital structure.  That removal would 

be needlessly impracticable given that PORCB assets are diminutive relative to the 

Company‟s rate base.  (Staff Ex. 4.0, p. 9)  Further, Ms. Phipps testified that during July 

2010, ComEd issued 10-year first mortgage bonds with a coupon of 4%.  Furthermore, 

on June 3, 2010 (the date of Staff‟s rate of return analysis for PORCB assets), the yield 

on 10-year A-rated utility bonds was 4.43%.  Both rates are lower than the 6.71% rate of 

return (including a 6.61% return on equity) that Ms. Phipps recommends for PORCB 

assets.  (Staff ex. 8.0, p. 13) 

The Company also argues that authorizing a rate of return for PORCB assets 

that exceeds the investor-required rate of return benefits customers through the 
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application and availability of the PORCB program.  Specifically, the Company states: 

[T]he statute requiring PORCB was passed with the belief that a purchase of 
receivables program would facilitate retail competition for residential customers 
and those customers would benefit through the application and availability of the 
program. 

(ComEd Ex. 5.0, p. 19) 

Ms. Phipps explained that the Company‟s argument implies that factors beyond risk 

affect the rate of return for PORCB assets.  The only relevant factors in determining the 

appropriate rate of return for the PORCB assets are the amount of risk associated with 

recovering the cost of the PORCB assets and the current market price of that risk.  Ms. 

Phipps‟ estimate of the rate of return for PORCB assets incorporates those two factors.  

In contrast, the Company‟s proposal reflects neither factor.  (Staff Ex. 8.0, pp. 10-11) 

Ms. Phipps also testified that authorizing a rate of return for PORCB assets that 

exceeds the investor-required rate of return on PORCB assets would not balance the 

interests of investors and ratepayers.  Rather, it would benefit Company shareholders at 

the expense of eligible customers because the portion of return that exceeds the 

investor-required rate of return would be collected from eligible customers and passed 

through to investors.  Investors would receive more return than they require given the 

risk level of the PORCB assets, but eligible customers would receive no benefit from 

guaranteeing the recovery of prudent and reasonable PORCB costs.  (Staff Ex. 4.0, p. 

10) 

 

5. Changes to Tariff Language 
 

Ms. Phipps recommends adding the following sentence to the definition of Billing 
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Systems Modification and Implementation Costs (BSMICs) contained in Rider PORCB: 

BSMICs shall be amortized over a ten (10) year period of time at a 6.71% 
carrying charge. 

 

Ms. Phipps also recommends adding the following sentence to the definition of 

Developmental and Implementation Costs (DICs) contained in Rider PORCB: 

DICs shall be amortized over a ten (10) year period of time at a 6.71% 
carrying charge. 

 

(Staff Ex. 8.0, p. 15) 

 

6. Conclusion – Rate of Return 
 

In Docket Nos. 09-0166/09-0167 (Consol.), the Commission adopted a rate of 

return recommendation for The Peoples Gas Light and Coke Company‟s Infrastructure 

Cost Recovery Rider (“Rider ICR”) that resembles Staff‟s rate of return recommendation 

in the instant proceeding.  Specifically, the Commission adopted a rate of return for 

Rider ICR that equaled one-half of the spread between the yield for AAA-rated, 30-year 

utility bonds and Staff‟s base cost of equity recommendation.   (Notably, there was no 

10-year amortization period in Rider ICR, rendering a time-horizon adjustment 

unnecessary.)  The Commission‟s Order in that proceeding notes that the Commission 

agrees that Rider ICR reduces Peoples Gas‟ risk associated with cash flow.  (Order, 

Docket Nos. 09-0166/09-0167 Cons., January 21, 2010, pp., 107-108 and 128) 

Furthermore, in the Ameren Illinois utilities‟ purchase of receivables, and 

consolidated billing proceeding, Docket Nos. 08-0619/08-0620/08-0621 (Consol.), the 

Commission authorized a lower rate of return for PORCB assets than rate base assets.  
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Specifically, the Commission‟s Order states: 

AIU is correct in its assertion that it is unlikely to be able to issue separate 
mortgages, form special LLCs/joint ventures, or arrange for project financing that 
will isolate financing these capitalized costs for some preferred low interest rate. 
At the same time, however, Staff is correct that, in light of the rider reconciliation 
mechanism, the risk associated with recovering the UCB implementation costs is 
less than what AIU normally faces. 
 
After giving thorough consideration to the competing arguments, the Commission 

finds Staff's position to be more reasonable and superior to AIU's. The Commission is 

convinced that the overall risk of a company is a function of the risk of the individual 

assets of the company. Thus, a company's overall cost of capital relates to the riskiness 

of the individual assets owned by the company…In a traditional rate case, it is not 

necessary to focus on the risk of individual assets included in rate base. In this instance, 

however, the assets on which AIU seeks a return are to be reflected in a rider 

mechanism, which includes a reconciliation process, rather than through base rates. As 

Staff suggests, because of the rider, AIU faces a much lower level of risk of not 

recovering the cost of assets used in implementing UCB.  (Order, Docket Nos. 08-

0619/08-0620/08-0621 Cons., August 19, 2009, pp. 32-33) 

 Finally, Ms. Phipps‟ testimony thoroughly explains that:  (1) PORCB assets are 

less risky than rate base assets; and (2) the Company mistakenly confuses the 

riskiness of PORCB assets with financing the PORCB assets when it argues that 

ComEd could not issue AAA-rated bonds to finance PORCB assets. 

For all of the foregoing reasons, the Commission should adopt Staff‟s rate of 

return recommendation for PORCB assets, which reflects the lower risk of cost recovery 

for PORCB assets vis-à-vis rate base assets, and reject the Company‟s proposal to 

apply the authorized rate of return on rate base to PORCB assets. 
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III. CONCLUSION 

For the reasons set forth supra, Staff respectfully requests that the Commission‟s 

Final Order in the instant proceeding reflect Staff‟s recommendations regarding the 

Company‟s proposed PORCB Program and that the Company‟s proposed tariff changes 

be modified in accordance with Staff‟s recommendations.  

 
        Respectfully submitted, 

        
 

      
        

       MICHAEL J. LANNON 
       JESSICA L. CARDONI 
 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
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