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ADMINISTRATIVE LAW JUDGE’S RULING 

 
 
 The Citizens Utility Board (“CUB”) has petitioned to intervene in this docket.  The 
respondent in the case, Just Energy Illinois Corp., d/b/a Just Energy and f/k/a U.S. 
Energy Savings Corp. (“JEI”), opposes CUB’s intervention.   
 
 This proceeding was initiated by a Commission Order entered on June 23, 2010 
(“Initiating Order”).  It solely concerns an independent audit of JEI’s natural gas contract 
sales program.  The Commission required such an audit as a remedy for JEI’s violations 
of Article XIX of the Illinois Public Utilities Act, as determined in Docket 08-0175, a 
complaint proceeding filed by CUB and two other parties.   
 
 INTERVENTION 
 
 The dispute framed by CUB and JEI is resolved by reference to the Citizens 
Utility Board Act, 220 ILCS 10/1 et seq. (“CUB Act”), by which the Illinois General 
Assembly created CUB.  Among the powers and duties bestowed upon CUB by the 
legislature is the authority to “intervene as a party or otherwise participate on behalf of 
utility consumers in any proceeding which affects the interests of utility consumers.”  
220 ILCS 10/5(d).  CUB’s authority to intervene in Commission proceedings is therefore 
established.  Moreover, nothing in either the Public Utilities Act or the CUB Act suggests 
that CUB can be denied intervention - and thereby obstructed in carrying out the duties 
imposed on it by the latter statute - so long as CUB is properly acting within the scope of 
its statutory authority. 
 
 Nonetheless, JEI’s asserts that CUB fails to meet what JEI calls “the ordinary 
requirements of intervention,” JEI Reply (dated July 21, 2010).  JEI contends that a 
“specific interest” is required for intervention in Commission cases, and CUB has only a 
“general interest” here.  JEI Response (dated July 6, 2010) at 1 & 3-5.  But because of 
the CUB Act, CUB is not an ordinary intervenor.  The explicit purpose of the CUB Act (to 
“promote the health, welfare and prosperity of all citizens of this State”), which is to be 
expressly achieved by CUB’s “effective…representation of utility consumers before [this 
Commission],” 220 ILCS 10/2, is “a statewide interest and not a private or special 
concern.”  Id. (emphasis added).  Consequently, CUB does not have to identify a 
“specific interest” when intervening.   
 

Also, CUB does not have to intervene on behalf of specific utility consumers who 
have their own ground for intervention, as JEI posits.  JEI Response at 5.  The General 
Assembly has statutorily awarded CUB its own independent and general interest in any 
matter “which affects the interest of utility consumers” within the meaning of subsection 
5(d) of the CUB Act, and CUB can intervene to advance that independent, general 
interest.  Nor does CUB need to demonstrate that its members stand to directly “gain or 
lose” from the outcome of this proceeding, as JEI argues.  JEI Response at 1.  As 
stated, CUB’s only statutory intervention prerequisite is that the interests of utility 
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consumers in general are affected1.  Furthermore, under the CUB Act, while CUB acts 
through its specific members and board of directors, it acts on behalf of residential utility 
consumers generally. 
 

The question, then, is whether the instant proceeding does, in fact, affect the 
interest of utility consumers.   With the exception of matters addressed by the 
Commission’s Transportation Division, virtually all Commission proceedings affect the 
interests of utility consumers, and this proceeding is certainly no exception.  The focus 
of the required audit, as set forth in the initiating Order, makes this clear: 

 
As defined in the April Order, the scope of the Audit shall be 
on Respondent's sales program, with a focus on hiring, 
training, solicitation procedures and performance, targeting 
of specific communities and demographics (including but not 
limited to socioeconomic status, household language, and 
race), compensation, sales verification, complaint tracking 
and reporting, discipline, and other compliance practices. 
Pursuant to subsection 19-110(e)(1)(C) of the Act, the audit 
should also focus on Respondent's commitment of resources 
to the management of sales and marketing staff, and its 
managerial presence within the State, as well as all other 
aspects of the Alternative Gas Supplier Law ("AGSL"). The 
objective is to substantially reduce customer complaints and 
violations of the AGSL. The audit should identify 
impediments to that objective and recommend effective 
solutions.  

 
Initiating Order at 2.  The interest of utility consumers in an effective audit of the 
foregoing practices and policies is self-evident.  Simply put, JEI markets its products to 
utility consumers, and the sole purpose of this proceeding is to identify and improve 
upon any practices that are likely to produce future consumer complaints or violations of 
consumer protection provisions in the Public Utilities Act. 

 
JEI also argues that “the interests of the persons who CUB would represent as 

an intervenor are already adequately protected [by Staff],” so that “it is wholly 
unnecessary and superfluous for CUB to intervene.”  JEI Response at 6.  This argument 
again overlooks CUB’s status as a statutorily-created entity with the specific duty to 
“[r]epresent and protect the interests of [Illinois] residential utility consumers.”   220 
ILCS 10/5(a).  CUB cannot delegate that duty2, particularly before this Commission, 
before whom CUB is expressly empowered to appear to carry out its statutory purpose.  

                                            
1
 This proceeding is therefore not governed by Soyland Power Cooperative v. Illinois Power Co., 213 Ill. 

App. 3d 916, 572 N.E. 2d 462 (4
th
 Dist. 1991) (cited in JEI Reply at 2), which concerned intervention in a 

judicial proceeding by a private commercial interest.  Further, by authorizing CUB’s intervention via 
statute, the legislature has predetermined that residential utility consumers “gain” simply by being 
represented in Commission proceedings that affect their interests.   
2
 “The powers, duties, rights and privileges conferred or imposed upon [CUB] by this Act cannot be 

transferred.”  220 ILCS 10/5(3). 
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Moreover, when the legislature created CUB, it surely knew that the Commission had 
already long-since assembled a staff (as required by 220 ILCS 5/2-105(b)), so it plainly 
did not regard CUB as redundant or superfluous in relation to Staff.    

 
Further, the statutory purpose of Staff is to “carry out the provisions of this [Public 

Utilities] Act,” id., while CUB’s statutory purpose is, as already noted, to represent 
residential utility customers.  Thus, their respective obligations are not the same, either 
in general or in this specific proceeding.  Finally, as CUB emphasizes, if only one entity 
could endeavor to represent consumer interests in a Commission proceeding, the 
official performance of other entities authorized and/or required to provide such 
representation (e.g., the Illinois Attorney General) would be obstructed.  CUB Surreply 
(dated July 28, 2010) at 4.  Therefore, CUB’s power to intervene solely on the ground 
that a proceeding “affects the interest of utility consumers” is not limited by the presence 
of any other party purporting to also represent utility consumers (including the 
residential consumers CUB is directed to represent). 

 
PARTICIPATION 
 
There is a limited range of action available to the parties in this docket.  Three 

entities and their duties are expressly mentioned in the initiating Order: Staff (to select, 
manage and receive reports from the auditor); the auditor (to conduct the audit and to 
submit monthly, preliminary and final reports); and JEI (to pay for and cooperate with 
the auditor, to (optionally) “suggest technical changes” for the preliminary report and 
(mandatorily) “respond” to the final report).  Accordingly, JEI asserts, if CUB intervenes, 
it could “voice objections or concerns or otherwise provide input with respect to the 
administering of the audit,” thereby delaying or complicating the audit process.  JEI 
Response at 7.  While averring that intervention “will not alter the conduct of the audit,” 
CUB nonetheless states that intervention will enable it “to raise any issues with the 
conduct of the audit.”  CUB Surreply at 6.  
 
 A fourth-party oversight role is simply not contemplated by the initiating Order in 
this docket.  Logically, to carry out that role, an intervenor would scrutinize how the 
auditor audits, how JEI cooperates and how Staff manages the audit process.  To 
actually perform such scrutiny, the intervenor would have to discover and review 
documents, participate in audit meetings and interviews, and request explanations from 
all parties.  If the Commission had intended for the principal complainant in Docket 08-
0175 to serve as such an “über-auditor,” it certainly would have said so.  Instead, the 
Commission expressly made Staff the sole audit administrator, granted JEI no rights 
other than comment rights concerning audit results, and imposed a post-contract 
deadline for finalizing those results.   
 
 Furthermore, the Commission patently intends that the audit be concluded within 
that eight-month deadline.  The Commission declared: “[i]f the auditor believes the eight 
month date is in jeopardy for any reason, it will notify Staff as soon as the reason is 
identified.  Staff will notify the Commission of any timeline problems, and recommend 
any action to maintain the eight month deadline.”  Initiating Order at 2 (emphasis 
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added).  Once the audit in completed, another docket will be “promptly” opened to 
review and implement the audit (unless JEI first agrees to all audit recommendations).  
Id. (emphasis added).  CUB states that it “concurs with the Commission’s stated 
objective of expediting the audit process.”  CUB Response (dated July 13, 2010) at 7. 
 
 The purpose of the instant audit must also be kept in mind.  “The objective is to 
substantially reduce customer complaints and violations of the [Alternative Gas Supplier 
Law].”  Initiating Order at 2.  Thus, the Commission’s intention is not to trawl for or 
remediate past violations (indeed, violations were already discovered, in Docket 08-
0175, and the instant audit is one of the associated remedies).  Rather, the audit’s 
purpose is to meaningfully reduce future violations, by identifying present deficiencies 
and recommending improved, forward-looking sales-related policies and practices.   
 
 Additionally, audit conduct must be distinguished here from audit results.  CUB 
does not cite (and the ALJ does not recall) any participation in audit conduct by an 
intervenor in Commission proceedings.  In Docket 06-0655, on which CUB relies3, CUB 
and other parties were authorized to challenge audit “findings,” Docket 06-0556, Order, 
Aug. 16, 2006 at 3, not to participate in audit conduct.  CUB will certainly have 
comparable rights of challenge with respect to the results of the instant audit, which will 
be publicly filed and a new docket promptly opened to review those results.   Moreover, 
nothing in the Initiating Order would preclude an intervenor in the new docket from 
questioning either the conduct or substantive conclusions of the audit during that 
review. 
  

In their pleadings thus far, both CUB and JEI acknowledge that this case 
contains no present issues to litigate and should not be treated as an adversarial 
proceeding (or a precursor to adversarial proceedings) concerning prior conduct.  CUB 
Response at 6; JEI Response at 7.  The actual behavior of the parties to this docket 
should reflect that acknowledgement.  The selected auditor will presumably be a neutral 
expert, managed by Staff’s consumer services personnel (also expert in their assigned 
field).  Those entities will perform their duties with a presumption of good faith and 
competence.  Moreover, the auditor will have to operate within the budget established 
by the audit contract.  Audit results should not to be diminished because allotted 
resources were expended in needless defense of audit conduct before results are 
generated.   
 

                                            
3
 CUB suggests that it intervened in Docket 06-0556, a case that also solely involved a management 

audit.  That is not formally correct.  No parties intervened in Docket 06-0556 and no parties other than 
Staff and the audited companies appear on that docket’s service list.  Docket 06-0556 arose from other 
proceedings (Dockets 01-0706 & 01-0707), in which the pertinent utilities and several other parties, 
including CUB, reached a settlement agreement that the Commission adopted.  That agreement provided 
for subsequent management audits of certain operations of the utilities.  The companies and other parties 
later agreed upon a single, unified audit plan for both utilities, as described in an August 4, 2006 Staff 
report included in the Docket 06-0556 record.  Although the audit plan allowed CUB and other parties to 
“contest the validity and correctness” of the audit, no other party asked to, or did, participate in Docket 06-
0556.   
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Accordingly, intervention in this docket must be consistent with the intentions of 
the Initiating Order and must not, barring exceptional circumstances, disturb the case 
deadline.  The foregoing caveats are grounded in the discretion the Commission 
exercises (directly or through its ALJs) pursuant to the standards delineated in Section 
200.25 of its administrative rules.  83 Ill. Adm. Code 200.254.  Expedition, convenience 
and cost-effectiveness are applicable standards of discretion that will be applied in any 
Commission docket.  The integrity of the fact-finding process is also an applicable 
standard under Section 200.25, and the facts pertaining to JEI’s sales policies and 
practices will be assembled and evaluated here by the auditor5, at Staff’s direction, not 
by the ALJ.  The ALJ’s role with respect to fact-finding is to ensure that the audit is 
conducted in accordance with the terms of  the Initiating Order and the April 13, 2010 
Order in Docket 08-0175.    

 
SUMMARY 

 
 CUB’s intervention request is granted.  The participation in this docket by all 
parties shall be consistent with the principles set forth above. 
 

End of Ruling 

                                            
4
 83 Ill. Adm. Code 200.25.  Standards for discretion are required by Section 1-20 of the Illinois 

Administrative Procedure Act.  5 ILCS 100/5-20. 
5
 Since the Commission has taken administrative notice of the record in Docket 08-0175, thus placing that 

material in the evidentiary record of this docket, Initiating Order at 4, it is likely that the selected auditor 
will consult CUB with regard to that record.   


