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Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.800) and 

Section 10-101 of the Public Utilities Act (the “PUA” or “Act”), respectfully submits its 

Initial Brief in the instant proceeding. 

I. BACKGROUND 

In November 2007, the Retail Electric Competition Act of 2006 became law as 

Public Act 95-0700, which resulted in an amendment to Section 16-118 of the PUA. 

Section 16-118 delineates certain services to be provided by electric utilities to retail 

electric suppliers (“RES”).  (220 ILCS 5/16-118.)  Certain components of Public Act 95-

0700 provide RESs with the ability to leverage the existing infrastructure of the 

incumbent utility, including billing, credit and collection practices through Utility 

Consolidated Billing (“UCB”) and the Purchase of Receivables (“POR”). 
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On September 30, 2008, Central Illinois Light Company d/b/a AmerenCILCO, 

Central Illinois Public Service Company d/b/a AmerenCIPS, and Illinois Power 

Company d/b/a AmerenIP (collectively, "AIU") each filed with the Commission tariffs 

implementing UCB and POR service.  The proposed tariffs, which offer a combined 

UCB and POR service, are essentially identical. On November 13, 2008, the 

Commission suspended each company's tariff filing and initiated Docket Nos. 08-0619, 

08-0620, and 08-0621, respectively.  These dockets were consolidated.  On February 

11, 2009, the Commission re-suspended the tariff filings through and including August 

26, 2009.  

In its final Order (“Ameren Order”) in ICC Docket Nos. 08-0619/0620/0621 

(cons.), August 19, 2009, the Commission concluded that “consumer education and 

protection are both very important in any program implementing customer choice, 

particularly for smaller customers.”  (Ameren Order, at 47.)   The Commission also 

ordered Staff to submit a Staff report, proposed First Notice Rule, and draft First Notice 

Order for the Commission‟s consideration no later than December 31, 2009. 

Staff filed its Staff Report, proposed First Notice Rule (“FNR”), and draft First 

Notice Order on December 2, 2009.  The following parties intervened:  Citizens Utility 

Board (“CUB”), Commonwealth Edison Company (“ComEd”), BlueStar Energy Services, 

Inc. (“BlueStar”), AIU, Liberty Power Holdings LLC (“Liberty Power”), the Retail Energy 

Supply Association (“RESA”), MC Squared Energy Services, LLC (“MC2”), the Illinois 

Competitive Energy Association (“ICEA”), the People of the State of Illinois (“AG”), 
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several members of the Illinois Industrial Energy Consumers (“IIEC”) individually,1 

Dominion Retail, Inc. (“Dominion”), Illinois Energy Marketers Coalition (“ILEMC”), and 

National Energy Marketers Association (“NEMA”).  After a status hearing was 

convened, the Administrative Law Judge (“ALJ”) directed all parties except Staff to 

submit initial comments by March 4, 2010.  Staff and the parties were directed to file a 

second round of comments by April 22, 2010.  Following a status hearing, the parties 

filed surreply comments on June 23, 2010.  Staff hereby submits its Initial Brief and 

Draft Part 412 Rule.  

The attached Draft Part 412 shows the changes from the prior Draft Rule that 

was attached to Staff‟s Reply Comments.  The attached Draft Rule adds a new item to 

Section 412.110 (Uniform Disclosure Statement), thereby partially modifying the 

subsection headings in Section 412.110.  In order to keep consistency with the 

references to those subsections as used in Staff‟s Reply and Surreply Comments, Staff 

uses references to the original lettering of the subsections in Section 412.210 in this 

Initial Brief.  Further, Attachment B, the Draft Rule for Part 453, is identical to 

Attachment B of Staff‟s Reply Comments. 

II. ARGUMENT 

A. Section 412.10 Definitions 

 In Reply Comments, Staff agreed to ComEd‟s proposal to add a definition for the 

“Do No Market List.” (ComEd Appendix A, at 2.)  However, Staff recommended inserting 

                                            
1  US Steel Corporation, Linde,  NA Inc., Archer-Daniels-Midland Company, Air Products & 
Chemicals Company, ConocoPhillips Company and Caterpillar Inc. are certified or entitled to be 
certified as Alternative Retail Suppliers (“ARES”) in the State of Illinois, and are members of 
IIEC.  
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the phrase “who contacted the electric utility” to further clarify that this Do Not Market 

List is maintained by the electric utility.   

Do Not Market List” means a list of names, addresses and/or phone 
numbers of customers who contacted the electric utility to avoid any 
marketing or soliciting from a RES.   
 
(Staff Reply Comments, at 4.) 
 

 In its Reply Comments, ICEA stated “with regard to ComEd's proposed „do not 

market list‟ provision, care should be taken to afford customers as much future flexibility 

as possible with regard to whether and how they wish to be solicited.”  (ICEA Reply 

Comments, at 20.) ICEA proposed the addition of the following sentence:  "Any such do 

not market list should provide customers an option to choose which if any forms of 

marketing by the RES (telephone solicitation, direct mail, e-mail, and or home visit) are 

unacceptable to the customer."  (Id., at 20-21.)  In addition, ICEA suggested that “if the 

Commission is inclined to pursue ComEd's suggested Section 412.410, that it may want 

to consider adding an exception for utility bill inserts designed to highlight electric choice 

in general (for example, where the names of all certified suppliers are listed on the bill 

insert) or promote referral programs.“  (Id., at 21.) 

 However, the language used by ComEd for its suggested Section 412.410 is 

essentially the original language proposed by Staff for Section 412.170(d).  The fact that 

ComEd proposed to move the language regarding the “Do Not Market List” into a 

different Section (something Staff recommended rejecting in its Reply Comments, at 15) 

does not change the fact that ICEA did not offer its proposed language in its Initial 

Comments, but rather in it Reply Comments.  (Staff Surreply Comments, at6.) 
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 In its Surreply Comments, ICEA proposed the following detailed definition of “Do 

Not Market List”:   

“Do Not Market List” means a list maintained by the electric utility of 
customers that have contacted the electric utility and asked not to be 
marketed to by RESs.  Customers seeking to be placed on an electric 
utility‟s “do not market list” shall be given the option to choose among 
different marketing channels they might desire to continue to keep open in 
order to learn about RES offer (i.e. direct mail, telephone, in-person 
solicitation).  Customers on the electric utility‟s “Do Not Market List” shall 
be able to remove themselves from the list or change their permissible 
marketing channel selections without restriction.  The electric utility‟s “Do 
Not Market List” shall contain at a minimum the customer‟s name, service 
address and if applicable the customer‟s phone number.  
 
(ICEA Surreply Comments, at 3.)   
 

 ICEA “reiterates that it does not believe that a definition of “do not market list” is 

necessary but if one is used in the rule, ICEA respectfully suggests it should be broad 

enough to allow for future revision and refinement.”  (Id.)  Staff fails to see the logic in 

ICEA‟s argument.  ICEA opines that “a definition of ‟do not market list‟ is not even 

necessary” but if the Commission believes it is necessary, then the Commission should 

accept ICEA‟s very detailed definition, leaving little, if any, room for revision in the 

future.  Staff‟s more basic definition, however, retains the flexibility sought by ICEA.  

Staff believes the description of the Do Not Market List found in Staff‟s proposed 

Definition Section as well as in Section 412.170(d) is sufficient for purposes of this rule 

and allows for possible further refinements that would not require changes to the rule.  

As a result, Staff recommends rejecting ICEA‟s proposed additions to the “Do Not 

Market List” provisions. 

In its Reply Comments, Staff agreed with ComEd‟s recommendation to add a 

definition for “rescind.” This was partly motivated by the desire to avoid any confusion 
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between the proposed ten-calendar day rescission period in Section 412.210 and the 

proposed ten-business day penalty-free cancellation period in Section 412.230.  

However, Staff recommended modifying ComEd‟s proposed definition by adding the 

word “customer” and removing the phrase “prior to the start of such service.” 

“Rescind” means the cancellation of a pending customer enrollment 
to a RES. 

 

In its Surreply Comments, RESA states that it has “both witnessed and 

presented a number of examples that illustrate the confusion around the term 

„rescission‟ or to „rescind‟ and suggest not using the term rescind at all.”  This proposal 

stems partly from RESA‟s opinion that “it is generally understood when you „rescind‟ a 

contract, early termination fees do not apply.”   RESA states that Staff‟s proposed 

definition of “rescind” draws no such distinction regarding early termination fee waivers, 

but “instead appears to suggest that a rescission must occur prior to the execution of a 

pending enrollment, while a „cancellation‟ may occur after an enrollment request is 

processed.”  

In its Surreply Comments, BlueStar agrees with RESA that cancelling a pending 

enrollment process is a separate event that must not be confused with the right of 

“rescission of the agreement.‟” BlueStar supports RESA's recommendation that it may 

be necessary to define the process for cancelling a pending enrollment transaction, and, 

if so, then this process should be distinctly termed, “cancellation of a DASR.”  

Staff appreciates the concerns expressed by RESA and BlueStar regarding the 

distinction between rescinding the contract with the RES and rescinding the pending 

enrollment with the electric utility.  In order to address these concerns, Staff offers the 

following clarification to the definition of “rescind.”  First, it spells out the distinction 
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between cancelling a contract with a RES and cancelling a pending customer 

enrollment.  In combination with the modifications Staff is proposing to Section 412.110 

(Uniform Disclosure Statement) and Section 412.210 (Rescission of a Sales Contract) 

below, this modification should clarify whether a provision in the rule is referring to the 

customer contract with a RES or the pending enrollment, or both.  Second, the 

proposed modification to the definition of “rescind” expressly states that early 

termination fees do not apply in these instances described in the rule.  The modified 

definition of “rescind” should read: 

“Rescind” means the cancellation of a contract with a RES and/or pending 
customer enrollment to a RES, without the incurrence of an early 
termination fee. 
 

In addition, Staff proposes to consistently use the term “contract” throughout the rule 

and Staff has modified the attached Draft Rule accordingly. 

 In its Initial Comments, RESA proposed to exclude agents, brokers, and 

consultants (“ABCs”) engaged in the procurement or sale of retail electricity supply from 

the definition of “sales agent.”  (RESA Initial Comments, at 16.)  RESA appeared to be 

making two distinct arguments for its proposal.  The first argument centered on Sections 

412.120(h) and 412.130(g), which state that “upon request, the RES and its sales 

agents shall refrain from any further marketing to that customer.”  As Staff stated in 

Reply Comments, Staff believed the language as written could indeed lead to ambiguity 

with respect to further marketing by non-exclusive ABCs.  (Staff Reply Comments, at 5.)  

However, Staff‟s proposal to avoid any potential ambiguity was to modify the language 

in Sections 412.120(h) and 412.130(g) as opposed to changing the definition of sales 
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agent.  Changing the definition of sales agent would have substantial consequences for 

numerous provisions in the FNR that use the term “sales agent.”  (Id.) 

 RESA‟s second argument, with which BlueStar agreed, was that “all ABC related 

requirements are best positioned” in 83 Ill. Admin. Code 454 (“Part 454”).  (RESA Initial 

Comments, at 16.)  Therefore, BlueStar proposed to exclude ABCs from the definition of 

“sales agent.”  (BlueStar Reply Comments, at 9.)  RESA emphasized that it “believes 

that the consumer protection rules should apply equally to all parties soliciting mass 

market customers and RESA fully supports ensuring that all ABCs adhere to Part 412 

when adopted.”  (RESA Initial Comments, at 16.)  RESA reasons that by adding a 

requirement to Code Part 454 that directs ABCs to comply with the various provisions of 

Code Part 412 will ensure that “all entities selling retail electric products or services in 

Illinois adhere to the consumer protection rules,” and it avoids “any unnecessary 

confusion by simply including all ABC requirements in the same Part (454).”  (Id.)  Staff 

disagreed.  Adopting the “sales agent” definition that includes ABCs also ensures that 

all “all entities selling retail electric products or services in Illinois adhere to the 

consumer protection rules.”  (Staff Reply Comments, at 6.)  Staff stated in Reply 

Comments that it saw no compelling reason to modify another Code Part to accomplish 

what can be accomplished in the Code Part that is at issue in this rulemaking.  (Id.) 

 Code Part 454 applies only to non-exclusive ABCs and its sole source is 

relatively recent legislation that requires ABCs to seek a license from the Commission.  

Code Part 412, on the other hand, applies to all RESs selling to residential and small 
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commercial customers,2 regardless of the kind of sales method used.  Staff believes it 

would be even more confusing to leave out ABCs from the definition of “sales agent” in 

this Code Part 412. In short, the RES is ultimately responsible for complying with the 

statutory consumer protections found in Section 16-115A of the Act; especially 

Subsections 16-115A(b) and (e).  (Staff Reply Comments, at 6-7.)   

 The service that is being offered by a RES needs to be marketed in compliance 

with Code Part 412, and it should not matter if the marketing and selling is conducted by 

the RESs own employees, the RESs exclusive agents, or agents that are not exclusive 

to that RES.  To put it differently, the primary focus is on the RES because it is the 

RES‟s product or service that is being sold.  (Id., at 7.) 

 In addition, the applicability requirements of Code Part 454 and Code Part 412 

are inconsistent.  Whereas Code Part 412 is proposed to apply to RESs (and thus 

ABCs, if that is a sales channel being used by a RES) serving or seeking to serve 

residential and small commercial customers (a proposal BlueStar strongly supports in 

its Reply Comments), Code Part 454 applies to ABCs “attempting to procure on behalf 

of or sell retail electric service to a third party that has aggregate billing demand of all of 

its affiliated electric service accounts in Illinois” of up to one-and-a-half megawatts.  As a 

result, RESA‟s proposed language for Code Part 454 would not be consistent with the 

applicability limits of Code Part 412 and additional changes to Part 454 would have to 

be made.  Staff sees little benefit in such an exercise and recommends that the 

                                            
2  It is true that a few provisions in Staff‟s proposed Part 412 apply to all RESs, but the vast 
majority of the provisions apply to RESs selling to residential and small commercial customers 
with an annual usage not exceeding 15,000 kWh.   
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Commission adopt the all-inclusive definition of “sales agent” and thus achieve the 

same result in a more efficient manner.  (Id.) 

 Blue Star argues that “a thorough analysis must be undertaken to make sure that 

any new rules are not duplicative, or worse yet, inconsistent with already existing Part 

454 rules or other existing or other proposed rules.”  (BlueStar Reply Comments, at 9.)  

Further, BlueStar “is not certain that this type of careful analysis has taken place yet.”  

(Id.)  BlueStar itself has apparently not undertaken this “careful analysis” because 

BlueStar has not identified any potential duplicative or inconsistent provision in the First 

Notice Rule (“FNR”) for Code Part 412.  Presumably, BlueStar‟s concern only goes so 

far.  Staff‟s analysis has not identified any potential redundant or inconsistent provision 

in the FNR and Staff would like to note again that the applicability of proposed Code 

Part 412 and existing Code Part 454 is not the same.  Whereas Code Part 454 makes a 

distinction between exclusive ABCs and non-exclusive ABCs, proposed Code Part 412 

does not do so.  Similarly, whereas Code Part 454 applies to ABCs selling to customers 

with up to 1.5 MW demand, proposed Code Part 412 applies to ABCs selling to 

customers with annual usage of up to 15,000 kWh.  Staff believes it is appropriate to 

require both exclusive and non-exclusive ABCs to comply with proposed Code Part 412, 

and Staff‟s proposed definition of “sales agent” does just that. 

 In addition, on July 29, 2010, the Governor signed HB6208 into law (PA 96-1385) 

which modifies the requirements of ABCs in Illinois.  If the Commission subsequently 

commences a proceeding to update the Code Part 454, the Commission could also 

make appropriate references to Code Part 412 at that time.  (Staff Surreply Comments, 

at3.) 
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 Both ComEd and RESA recommend revisions to the definition of “Small 

Commercial Customer.”  RESA suggests striking the phrase “its service area” and 

adding “the State of Illinois” which would mean a customer‟s service classification for 

RES service would be determined by a customer‟s usage throughout the entire State as 

opposed to usage in its utility service territory.  (RESA Initial Comments, at 15.)  Staff 

recommends rejecting this proposal because the statutory definition provides that a 

small commercial retail customer “means those nonresidential retail customers of an 

electric utility consuming 15,000 kilowatt-hours or less of electricity annually in its 

service area.”  (Section 16-102 of the Act, emphasis added.)   

ComEd recommends moving the last two sentences of the definition to its 

proposed new section 412.40 entitled “Determination of Small Commercial Customers.”  

(ComEd Appendix A, at 4.)   ComEd states “the definition of „small commercial 

customer‟ as submitted in the initiating order, mixes the definition of such a customer 

with RES implementation obligations and unnecessarily addresses existing 

requirements of electric utilities.”  (ComEd Initial Comments, at 2)  ComEd states that it 

is “essentially cutting and pasting language from the small commercial customer 

definition into ComEd‟s proposed Section 412.40.”  (Id.)  However, Staff notes that 

ComEd omitted the following important provision:  “Nothing in this Part relieves an 

electric utility from any obligation to provide information upon request to a customer, a 

RES, the Commission, or others necessary to determine whether a customer meets the 

classification of small commercial customers as that term is defined herein.”  Staff finds 

it to be essential for this requirement to remain a part of the definition of “small 

commercial customer.” ComEd contends “that utilities have no role in determining if a 
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customer is a small commercial customer […]”  (ComEd Reply Comments, at 5.)  The 

Staff proposed definition of small commercial customer provides that: 

[N]othing in this Part relieves an electric utility from any obligation to 
provide information upon request to a customer, a RES, the 
Commission, or others necessary to determine whether a customer 
meets the classification of small commercial customers as that term 
is defined herein.    

 
The sentence in question is a mirror image of the requirement for natural gas 

utilities when it comes to determining what constitutes a small commercial customer.  

(Section 19-105 of the Act.)  In Staff‟s view, this is one area where consistency between 

the obligations for natural gas utilities and electric utilities is highly desirable.  Moreover, 

the proposed definition of a small commercial customer has been unchanged since 

Staff first proposed it to workshop participants more than a year ago. 

Comments made by the AIU lead us to an important addition to the discussion of 

what constitutes a small commercial customer: the potential conflict between the final 

rules of this new Code Part and the electric utilities‟ tariffs.  It is likely that the ten 

calendar day rescission period proposed here would be the sole item of potential 

conflict.   

The AIUs perceive the proposed rules as  

[B]inding against Retail Electric Suppliers, and enforceable by the 
Commission and its Staff (Commission and Staff respectively). In this 
proceeding, the AIUs have an interest in understanding their role in the 
administration of the Proposed Rules. The AIUs are independent 
distribution companies (IDC) pursuant to Commission rules, and, 
accordingly, conclude any interpretation of the Proposed Rules inferring 
an enforcement obligation is imposed upon the utility is fundamentally 
inconsistent with the supplier neutral obligation imposed upon the AIUs by 
IDC rules. (See 83 ILAC 452.10 et seq.). Therefore, the AIUs conclude the 
Proposed Rules do not impose any affirmative obligation upon utilities to 
alter tariff provisions or make administrative or operational changes as a 
result of this rulemaking.  
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(AIU Initial Comments, at 1.) 

 
As mentioned above, the AIU filed tariffs in September 2008 in order to 

implement Sections 16-118(c) and (d), which requires both ComEd and the AIU to offer 

UCB and POR service.  After an 11-month tariff investigation, the Commission 

approved the modified tariffs on August 19, 2009 in Docket Nos. 08-0619, 08-0620, and 

08-0621, respectively.  Part of the tariff filings made in September 2008 were provisions 

that established a new grouping of customers within AIU‟s tariffs, called the “Mass 

Market” group.  The Mass Market accounts consist of residential customers as well as 

commercial customers up to 150 kW demand.  The cut-off of 150 kW fits well with the 

AIU‟s existing delivery service customer classifications.  Several provisions in the AIU‟s 

tariffs regarding customer enrollment and related areas use the Mass Market 

terminology in order to highlight the differences applicable to customers above the 150 

kW Mass Market threshold.  The rules proposed in this proceeding do not seem to 

interfere with the AIU‟s Mass Market tariff provisions except for the provision regarding 

the rescission period.  As proposed by Staff, expressly supported by RESA and ICEA, 

and not specifically opposed by the electric utilities, the ten calendar day rescission 

period in this rule applies to all residential customers as well as small commercial 

customers with a maximum annual usage of 15,000 kWh.  

Staff recommends that the Commission decide on the proper definition of small 

commercial customer in this Docket and specifically order the electric utilities to conform 

their tariffs accordingly.     
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B. Section 412.20 Waiver 

 The Commission‟s rules have a variety of waiver provisions.  Many of these 

waiver provisions mirror statutory directives found in the PUA.  Of those waiver 

provisions that are not mandated by statute, Staff has concluded that the above 

language has served Staff and the Commission best.  This waiver language is modeled 

on Section 13-513 of the PUA.  220 ILCS 5/13-513 (eff. July 23, 1997).   

 In Staff‟s view, a primary reason for a waiver provision is due to the unknown, or 

unknowable.  Neither Staff, nor any other party to this proceeding, can rest assured that 

it has foreseen every type of factual situation that may arise in the future.  Absent a 

waiver provision, well intentioned rules could result in an injustice due to unforeseen 

circumstances, which could put the entire rule at risk.  Thus, Staff finds waiver 

provisions in rules like Part 412 to be of value in enforcing the rule, as under certain 

circumstances it may act as a relief valve, enhancing the longevity of a rule.   

 Moreover, this very same language has been approved by the Commission and 

the Joint Committee on Administrative Rules (“JCAR”) without incident and is contained 

in four other Commission rules.  See Parts 467.30, Waiver of 10+ MVA Distributed 

Generation Interconnection Standards (83 Ill. Admin. Code. §467.30); 730.110, Waiver 

of Service Standards for Local Exchange Carriers (83 Ill. Admin. Code. § 730.110); 

736.110, Waiver of Wireless ETC Service Quality Standards (83 Ill. Admin. Code. § 

736.110); and 755.11, Waiver of Telecommunication Access Standards for Persons 

with Disabilities (83 Ill. Admin. Code. § 755.11).   

 ComEd argues that subsection (a) should be changed by adding the phrase 

“granting a waiver is just and reasonable under the circumstances” to the end of Staff‟s 
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proposed subsection (a), while deleting subsections (1), (2) and (3) in their entirety.  

CITE. Staff opposes the ComEd proposed changes.   

 Regarding subsection (1), the Commission, as a creature of statute, cannot 

waive a requirement mandated by statute.  Subsection (2) provides a party an 

opportunity to oppose the requested waiver by intervening in the waiver docket and 

demonstrating that it will be “injured” by the granting of the waiver.  This subsection aids 

the Commission by defining the standard that an intervening party would need to meet 

(“injury”).  By providing intervening parties a defined avenue of opposition to a 

requested waiver, it also provides an appropriate measure of due process to a party 

opposing the requested waiver.  Subsection (3) defines the standard that the party 

requesting a waiver would need to meet in order for the Commission to grant the 

requested waiver.  This subsection, like subsection (2), also provides interested parties 

a measure of due process by defining the standard the requesting party would need to 

meet.   

 Finally, regarding adding the “just and reasonable” language to subsection (a), 

Staff sees no purpose in the language.  If the Commission were to grant a waiver under 

Staff‟s proposed rule, it would be intrinsically just and reasonable.  In sum, Staff 

believes that its proposed language properly balances the potential competing interests 

and ComEd‟s proposals would leave an unbalanced rule, if adopted. 

 ComEd also argues that “it is likely that any waiver request will be opposed by 

some „potentially‟ injured party,” which ComEd asserts would relieve the Commission 

from weighing that potential injury against potential benefits of the rule.  ComEd 

Surreply Comments, at 3.  Of course, it should be emphasized whether one was injured 
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or not would be determined by the Commission.  Moreover, Staff disagrees with what 

appears to be ComEd‟s starting point or baseline.  Staff contends that the rule is the 

baseline and all of those whom the rule is designed to protect should enjoy the benefits 

of the rule, absent extraordinary circumstances.  ComEd, however, subtly shifts the 

baseline from the rule towards the waiver.  Essentially arguing that although the rule is 

in place it may be overcome by a waiver in spite of injury to the parties that the rule was 

designed to protect.  In Staff‟s view, ComEd‟s proposal goes too far in favor of waivers.  

Staff‟s proposed rule is thus more balanced, and as noted above, based upon other 

similar waiver provisions, the Commission and JCAR would appear to agree with Staff. 

CUB and the AG argue that a subsection (c) should be added that would read as 

follows:   

A petition or modification shall be filed pursuant to 83 Ill.Adm. Code 
200 and shall include specific reasons and facts in support of the 
requested exemption or modification, explaining why the RES is 
unable to comply with these rules. 

 
(CUB/AG Initial Comments, at 5.) 
 

 In its Reply Comments, Staff recommended that the Commission also reject the 

CUB and AG proposal for much the same reasons as its recommendation on the 

ComEd proposal.  First, Staff believes that any petition would need to be filed pursuant 

to the Commission‟s rules of practice, found in Part 200, as there is no other recognized 

procedure.  Second, a party seeking a waiver would also necessarily need to include 

specific facts and reasons under Staff‟s proposal as to why it thought it should receive 

an exemption.  Third, CUB and the AG‟s proposal would change the standard from 

“unreasonably or unnecessarily burdensome” to “inability” to comply with Part 412.  

Staff finds that this proposal, like ComEd‟s proposal, albeit from the opposite 
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perspective, would create an unnecessary and ill-advised imbalance within the rule.  

(Staff Reply Comments, at 12.) 

C. Section 412.100 Application of Subpart B 

 Instead of creating a new Subpart, as ComEd suggests (ComEd Initial 

Comments, at 3.), Staff recommended in Reply Comments that the particular 

subsections containing electric utility obligations be specifically referenced in the 

“Application” Section of each Subpart.  As a result, Staff recommended that Section 

412.100(a) be modified to read as follows: 

a) The provisions of this Subpart shall only apply to RESs serving or 
seeking to serve residential or small commercial customers, and only to 
the extent that the RESs provide services to residential or small 
commercial customers. In addition, Section 412.170(d) shall apply to 
electric utilities. 
 

 ICEA objected to making Subsections 412.170(a) through (c) applicable to all 

RESs, even if such RESs do not serve or seek to serve residential and small 

commercial customers.  (ICEA Initial Comments, at 3.)  ICEA stated that it “does not 

disagree with the standards” but it disagrees with applying them to all RESs because 

“ICEA is not aware of any complaints to the Commission or problems associated with 

marketing efforts by RESs to larger, more sophisticated commercial and industrial 

customers.”  (Id.)  ICEA also states that applying 412.170(a) through (c) to all RES “runs 

contrary to the established framework in Illinois of differentiating requirements based on 

customer usage levels.”  (Id.)   

 Staff believes that its proposed rule does indeed differentiate requirements based 

on customer usage levels.  Almost all of the provisions in the proposed rule apply to 

RES serving or seeking to serve residential and small commercial customers (as 
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defined in Section 16-102 of the Act).  Three of the provisions that are directed at all 

RESs, and to which ICEA objects, are not exactly controversial or ground-breaking 

requirements.  Section 412.170(a) through (c) are just commonsense requirements that 

would be expected of any person marketing electric service to retail customers, no 

matter the class of customer he or she is targeting.  In fact, the wording of proposed 

Section 412.170(c), which prohibits a sales agent from using “false, misleading, 

materially inaccurate, or otherwise deceptive language or materials” is almost exactly 

the same as the statutory requirement for ABCs.  Sections 412.170(a) through (c) are 

not requiring anything that should not be expected from anyone marketing or selling 

retail electric service in Illinois.   

 While Staff agrees that requirements for RESs need to be differentiated 

depending on the customer being solicited (something the proposed rule clearly does), 

there are some basic requirements that should apply to all persons selling to retail 

electric customers, regardless of the customer‟s size.  In addition, ICEA‟s argument that 

its proposal should be adopted because “ICEA is not aware of any complaints to the 

Commission or problems associated with marketing efforts by RES to larger, more 

sophisticated commercial and industrial customers” is not very convincing to Staff in 

light of the fact that ICEA does not oppose the records retention requirements found in 

Section 412.180.  Section 412.180 also applies to all RESs, and if the Commission were 

to follow ICEA‟s logic, the provisions found in Section 412.180 would have to be limited 

to residential and small commercial customers as well.  However, not even ICEA 

proposes to limit the applicability of Section 412.180, and in Staff‟s opinion, the 

Commission should not either.  Consequently, Staff recommends that the Commission 
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keep the requirements of Section 412.170(a) through (c) as currently written and reject 

ICEA‟s proposed change to Section 412.100(b).   

 IIEC proposed language for Section 412.100(b) in its Initial Comments, which 

would exempt RESs certified by the Commission to serve only their own load, the load 

of their subsidiaries or other corporate affiliates and the load of entities electrically 

integrated into their plan or refinery‟s distribution system from the requirements 

contained in Subpart B.  (IIEC Initial Comments, at 1.)   Staff agreed with IIEC‟s 

proposed modification to the following extent: 

b) The following exceptions apply:  Sections 412.170(a), (b) and (c) 
and 412.180 shall apply to RESs serving or seeking to serve any retail 
customer, other than RESs certified (i) under subpart E of 83 Ill. Adm. 
Code 451, or (ii) under subpart B or C of 83 Ill. Adm. Code Part 451, to 
serve only their own load, and/or the load of a corporate affiliate and/or the 
load of an entity located on the site of a manufacturing or refining facility of 
the RES or its affiliate, which is fully integrated into the existing electrical 
distribution system of the refining or manufacturing facility. 

 

(Staff Reply Comments, at 15.) 

D. Section 412.110 Uniform Disclosure Statement 

 CUB/AG recommended in its Initial Comments that the extra disclosure 

requirements in case a RES offers a fixed monthly charge be deleted and that any RES 

be forbidden from offering electric service on a fixed charge basis altogether.  (CUB/AG 

Corrected Initial Comments, at 6.)   CUB/AG explained that there would be no need for 

a special disclosure requirement if the Commission simply disallowed a RES from 

offering such a service.   

 Staff does not believe that unduly limiting the type of service a RES is allowed to 

offer is the correct approach to address the concern of potential customer confusion.  
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Staff shares the customer confusion concern with CUB/AG, but Staff disagrees with the 

proposed remedy.  Staff believes creating a separate item in the Uniform Disclosure 

Statement (see Section 412.110(o)) appropriately addresses this concern, should a 

RES decide to offer a fixed monthly charge.  Staff is not aware of such a service offering 

in other electric markets in the country.  However, in Staff‟s view, prohibiting such a 

service offering seems to be an extreme remedy to address the concern about potential 

confusion of what is included in the fixed charge and what is not. 

 CUB/AG stated that “while this protection does not exist on the natural gas side, 

it is an important protection that should be implemented on the electric side as 

UCB/POR is unique to the electric side.”  (CUB/AG Corrected Initial Comments, at 6.)   

Staff is unclear what is meant by this statement and how the existence of an UCB/POR 

option provides a more compelling reason to bar a RES from offering a fixed charge 

service. 

 In addition, as pointed out by CUB/AG, the General Assembly did not enact a 

similar provision on the natural gas side when it recently added consumer protections 

for residential and small commercial natural gas customers.  Staff believes this is worth 

noting because the concerns about fixed charge service are stemming from such offers 

in the natural gas market.  

 CUB proposed such a restriction during the investigation of Ameren Illinois‟ 

UCB/POR tariff and the Commission declined to adopt the recommendation.  While the 

Commission agreed that it “would facilitate comparisons of service offers,” the 

Commission stated that “given the lack of evidence on how this may impact suppliers' 
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service offerings, the Commission is hesitant to require that all charges be presented on 

a per kWh basis.”  Order, ICC Docket No. 08-0619/0620/0621 (Cons.), at 49. . 

 Staff opposed such a restriction in the Ameren UCB/POR tariff case and it 

continues to do so here.  While the telecommunications industry certainly has different 

characteristics than the electric industry, it is nonetheless worthwhile to note that a 

similar service restriction in that industry would be highly unlikely and undesirable.  

Many mobile and landline telephone services carry a fixed monthly charge, regardless 

of the minutes used.  These services seem popular enough with customers and such 

pricing has been around for many years.  Whether or not a RES will offer a similar 

service on the electric side remains to be seen; however, Staff believes that foreclosing 

that opportunity outright at this time would be premature.  (Staff Reply Comments, at 

19.) 

 The Reply Comments filed by RESA, Dominion, and ICEA provided additional 

compelling reasons to not restrict a supplier‟s service offerings to those that are strictly 

priced on a per-kWh basis.  (RESA Reply Comments at 14-16, Dominion Reply 

Comments at 2-4, and ICEA Reply Comments at 4-6.)  BlueStar, however, simply states 

that it agreed with CUB/AG‟s pricing restriction and it repeated CUB/AG‟s Initial 

Comments when it stated that “customers need to be able to compare the price of a 

utility service product with the price of a RES supply as accurately as possible” and that 

such restriction “would promote transparency in the marketplace.”  (BlueStar Reply 

Comments, at 11.)  BlueStar‟s Reply Comments did not provide the Commission with 

any additional reasons as to why it would be appropriate to forbid a RES from offering a 

service that is not exclusively priced on a per-kWh basis.   
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 RESA, on the other hand, correctly pointed out that even a service offering that is 

primarily priced on a per-kWh basis would not be allowed if the Commission were to 

adopt CUB/AG‟s proposal.  A simple fixed monthly charge in addition to a per-kWh 

charge would make it impossible to comply with CUB/AG‟s proposed restriction.  Staff 

believes the proposed rule addresses CUB/AG‟s concern about customer confusion 

while leaving the RES‟s pricing flexibility and innovation intact.  In addition, as correctly 

pointed out by Dominion, the fact that all three of the utility‟s supply charges (supply 

charge, transmission charge, Purchased Electricity Adjustment) are volumetric charges 

does not necessarily mean they are more easy to compare to a particular RES service 

offer.  (Dominion Reply Comments at 3; Staff Surreply Comments, at 9.) 

Based on BlueStar‟s Surreply Comments, Staff is unsure whether BlueStar 

supports CUB/AG‟s or Staff‟s proposed language.  BlueStar states that it “continues to 

support CUB/AG's position that customers need to be able to compare the price of a 

utility service product with the price of a RES supply product as accurately as possible.” 

(BlueStar Surreply Comments at 13.)  In the same paragraph, BlueStar also states that 

it “supports Staff‟s recommendation that such concerns be addressed in additional 

disclosure in the uniform disclosure statement.” (ld.)  However, BlueStar only quotes 

from the parties‟ comments and does not state whether it endorses CUB/AG‟s or Staff‟s 

proposed language for the Uniform Disclosure Statement.  As a result, Staff is unsure 

whether it is in agreement with BlueStar on this issue or not. 

In its Surreply Comments, CUB/AG, for the first time, seem to suggest that its 

proposed language does not prohibit a RES from offering a so-called fixed bill product.  

CUB/AG state that “the simplest way for a RES to comply with such a requirement 
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would be to price all RES products on a per kWh basis.”  (CUB/AG Surreply Comments 

at 4.)  CUB/AG then go on to state that “the RES could, however, use average usage 

data to estimate the per kWh price in order to provide some context for consumers to 

compare a fixed bill offer to the price they are paying their regulated utility for power and 

energy supply.” (ld.)  Unfortunately, CUB/AG do not provide language that would 

describe what kind of average usage data would be permissible; such as, historical 

average usage for that particular customer, average usage data for the entire customer 

class, or something else.  Without such additional language, it would be difficult to 

reconcile CUB/AG‟s proposed language for the Uniform Disclosure Statement with the 

concept of using an estimated price-per-kilowatt hour.  As mentioned before, the 

requirement of specifying a price-per-kilowatt hour becomes an issue not only for fixed 

bill products but rather for products that combine a price-per-kilowatt hour with a fixed 

monthly charge regardless of usage.   

Staff certainly shares the desire of price transparency and Staff expects that the 

vast majority of RES offers will clearly state the price-per-kilowatt hour, just as it is the 

case in states such as Texas and New York where there are dozens of RES offers 

available to residential customers.  However, Staff recommends that the Commission 

not preclude RES offers that feature a small or large usage-insensitive component.  For 

this reason, Staff continues to recommend that the Commission not adopt CUB/AG‟s 

proposed language because it would in effect preclude such offerings. 

BlueStar also contends that if Staff‟s proposed recession process were adopted, 

“it would require customers to understand the individual RES‟s and utility's intricate 

internal enrollment processes.”  (BlueStar Surreply Comments at 6.)  BlueStar goes on 
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to state that “a customer is aware of the time when he or she signed the contract but 

cannot and should not be expected to understand internal RES and/or utility enrollment 

processes.  This may require, for example, that the customer understand that the 

rescission period may vary depending upon whether they signed a contract after 4:00 

p.m. on a weekday verses a weekend or a holiday as well as understand whether the 

RES or utility has any unique enrollment procedures that would delay the submission of 

the DASR and therefore the beginning of the rescission clock.”  (ld.)  In response, Staff 

would like to point out that the written enrollment notice from the utility will inform the 

customer of the last day for making a request to rescind the enrollment and contract 

without incurring early termination fees.  Therefore, in Staff‟s view, customers do not 

have to master the utility‟s “intricate internal enrollment process.”  

As mentioned above, Staff is proposing some modifications to the Uniform 

Disclosure Statement Section in order to provide more clarity regarding the proposed 

rescission process.  The first modification ensures that there is no ambiguity about 

possible early termination fees if the customer wishes to rescind the contract before the 

utility receives the enrollment request from the RES.  In Staff‟s mind, it was always the 

intent that customers should be able to rescind a contract before the RES submits the 

enrollment request to the utility and this addition to the rule makes this intent clear.  

Accordingly, Staff proposes to add the following as item (j) in Section 412.110: 

A statement that the customer may rescind the contract, by contacting the 
RES, before the RES submits the enrollment request to the electric utility;  

 
The second modification clarifies that both the contract and the pending 

enrollment request is being cancelled when a customer contacts either the RES or 

the utility in order to make use of the right to rescind.  The third modification specifies 



09-0592 

25 
 

that residential customers may contact the RES or the electric utility in order to 

rescind the contract and the pending enrollment request but that small commercial 

customers have to contact the RES in order to rescind the contract and the pending 

enrollment request.  Given the utilities‟ expressed difficulty and/or costliness of 

monitoring and tracking small commercial customers with annual usage below 

15,000 kWh in real-time (ComEd Surreply Comments at 2-3, AIU Surreply Comments 

at 3), Staff foresees confusion and frustration among commercial customers if they 

contact the utility to rescind a contract with a RES.  Because the electric utility will not 

inform the customer whether or not the customer is a small commercial customer, the 

customer will not find out whether there are early termination fees associated with the 

cancellation of the contract.  For this reason, Staff recommends that the rule specify 

that only residential customers may contact the electric utility to rescind a contract 

and pending enrollment request. Small commercial customers should contact the 

RES to rescind a contract and pending enrollment request. 

E. Section 412.120 Door-to-Door Solicitation 

 Dominion recommended nine additional requirements for RESs using door-to-

door solicitation and divided these nine new requirements into three sections.  

Dominion‟s first section concerns three proposed requirements designed to ensure that 

customers are not deceived about the identity of the sales person.  The proposal would 

require the sales agent to communicate to the customer that he or she does not work 

for the electric utility, a governmental office or a consumer organization and requires the 

sales agent to provide the customer with a written statement stating the same.  

Additionally, Dominion proposed that the sales agent shall not state or imply that he or 
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she is working on behalf of the utility‟s Choice program or imply that he or she is 

working on behalf of the utility.  Staff believes the written disclosure required in item k) 

of the Uniform Disclosure Statement Section addresses both these requirements, 

regardless of the form of marketing used.  Therefore, Staff sees no need to add 

Dominion‟s proposed door-to-door provisions to Section 412.120.   

 Additionally, Staff does not see the need to add Dominion‟s proposed 

requirement that “door-to-door employees may not dress in uniforms that contain any 

branding elements (including similar logo or colors) as the local utility.”  Staff believes 

the identification requirements contained in 412.120 a) will clearly identify door-to-door 

sales agents to customers and Staff believes it would be rather extreme to codify such a 

dress code in an Administrative Rule.  

 The three additional requirements Dominion proposed for the notification of door-

to-door marketing are as follows:  (1) notification to the local municipality as to the 

locations and schedule of door-to-door selling activity and that the RES comply with all 

local ordinances; (2) notification to the local utility of locations and schedule of door-to-

door selling activities; and (3) a requirement that door-to-door solicitations must be 

conducted between the hours of 10am and 6 pm.  While Staff agrees that RESs must 

follow any and all requirements of local municipalities for door-to-door solicitation, it 

does not seem appropriate to codify those requirements in this rule.  With the 

requirement outlined in 412.310 to notify Commission Staff prior to any marketing to 

residential and small commercial customers, Staff expects notification in the case of any 

type of marketing and does not agree that notification to the electric utility of locations 

and schedules of door-to-door selling activities is appropriate or necessary.   
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 Dominion‟s final three proposed requirements for door-to-door solicitation 

concern agent conduct.  For the RES‟s enrollment requests with the electric utility, 

Dominion recommended a required data field notation to identify a door-to-door 

solicitation as well as a unique sales person identifier.  Additionally, Dominion 

recommended requiring a RES performing door-to-door marketing to use only 

employees and not independent contractors, arguing that most serious problems occur 

when salespersons are not affiliated with the RES.  Staff believes the protections 

included in this rule, specifically with the definition of sales agent and the requirements 

for the training of sales agents, will hold the RES responsible for its marketing and 

sales, no matter the method of marketing used.  As a result, Staff recommends rejecting 

Dominion‟s proposed language.   

 Dominion‟s final recommendation was a requirement for any RES conducting 

door-to-door marketing to conduct criminal background checks and drug tests on all 

potential door-to-door employees.  Staff is unclear on how the Commission could 

monitor or enforce such a requirement and believes this rule is not the appropriate place 

for such a requirement.  (Staff Reply Comments, at 23.) 

In its Surreply Comments, Dominion continues to argue “that any RES 

conducting door-to-door marketing should be required to conduct criminal background 

checks and drug tests on all potential door-to-door employees.”  (Dominion Surreply at 

2-3.)  Staff stated in its Reply Comments that it “is unclear on how the Commission 

could monitor or enforce such a requirement, and believes this rule is not the 

appropriate place for such a requirement.”  (Staff Reply Comments at 25).  Dominion 

responds that “adding a requirement of background checks and tests would make far 
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more sense here than in any other Commission rule or proceeding.”  (Dominion 

Surreply at 3.)  However, immediately thereafter, Dominion explains how enforcement 

of such requirements could be handled through the RESs Commission certification and 

annual reporting of continued compliance required as part of Code Part 451.  Part 451 

is subject to an ongoing rulemaking proceeding in Docket No. 10-1018.  However, no 

party, including Dominion, has recommended the addition of criminal background 

checks or drug tests as a certification requirement for RESs in that proceeding. 

 Dominion uses the terms “public safety” and “criminal behavior” on page 4 of its 

Surreply Comments.  No one would disagree with Dominion that public safety should be 

a paramount concern among all market participants, or anyone, for that matter.  

However, the ICC is not likely to receive a complaint until there had been an incident of 

criminal behavior on behalf of a RES.  If indeed there were such an incident, it would 

become a law enforcement issue and not an issue the Commission would have 

jurisdiction over.  As Dominion correctly states, Code Part 451.20 (e) requires that “the 

applicant shall certify compliance with all other applicable laws and regulations and 

Commission rules and orders.”  (Dominion Surreply at 3.)  It appears to Staff that this 

requirement actually already accomplishes what Dominion is proposing with the 

additional criminal background check and drug testing requirement.  Therefore, as 

stated in Staff‟s Reply Comments, Staff does not view this proposal rule as a beneficial 

addition to the proposed Part 412 requirements. 

F. Section 412.150 Direct Mail 

 RESA proposed two changes to the Section on Direct Mail solicitation.  First, 

RESA argued that a webpage link to the Uniform Disclosure Statement should be an 
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equivalent alternative to the written UDS as part of the direct mail solicitation.  (RESA 

Initial Comments, at 24.)  RESA states that a direct mail piece “simply may not be large 

enough to accommodate the disclosure of all of the required items.”  (Id.)  While Staff 

understands RESA‟s concern, Staff recommends that RES be required to include the 

relevant items of the UDS in the direct mail solicitation.  While there is no guarantee that 

every customer will read every word of the direct mail piece, it is likely that even fewer 

customers will go online to look up the UDS on their own.  Disclosure of the relevant 

terms and conditions is, in Staff‟s opinion, an integral part of this new set of marketing 

rules, and Staff is hesitant to recommend this rather significant change for Direct Mail 

solicitations.  Consequently, Staff recommends rejecting RESA‟s proposed language for 

Section 412.150. 

 RESA‟s second proposed change was to clarify that a UDS can only be provided 

if a specific product or service is being solicited.  (RESA Initial Comments, at 25.)  Along 

those same lines, BlueStar stated that it agreed with RESA “that if the RES‟s direct mail 

piece or email does not solicit customers for enrollment onto a specific product or 

service, then no Uniform Disclosure Statement can be provided, as each unique product 

and service will have its own corresponding Uniform Disclosure Statement.”  (BlueStar 

Reply Comments at 11-12.)  Staff agrees with RESA and BlueStar but fails to see the 

need for a change to the language in the draft rule.  The current draft states that: 

A RES or one of its sales agents contacting customers for enrollment for 
power and energy service by direct mail or e-mail shall include the items 
of the Uniform Disclosure Statement (Section 412.110) for the service 
being solicited (emphasis added).    
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 Staff believes that the First Notice Rule provides sufficient clarity that a UDS is 

only required if a specific service is being solicited by the RES.  Accordingly, Staff 

recommends rejecting RESA‟s proposed change to Section 412.150.  (Staff Reply 

Comments, at 28.) 

 BlueStar expressed a concern with respect to “timing and presentation of the 

Uniform Disclosure Statement to the respective customer.”  (BlueStar Reply Comments 

at 10.)  BlueStar sought further clarification that “any and all disclosure statements are 

only required if, and when, the customer has agreed to enroll with the RES.” (Id.)  

BlueStar did not provide any proposed language, however, for this additional 

clarification.  In fact, BlueStar did not provide any proposed language in any of its 

comments.  Staff does not know how the rule could specify the moment in time where 

the customer “has agreed to enroll with the RES.”  In Staff‟s view, the customer has 

technically not agreed to enroll with the RES until the proper authorization has been 

given, whether in writing, per electronic signature, or via third-party verification.  Staff is 

not sure whether BlueStar is proposing some other initial, verbal sign by the customer 

that he or she “has agreed to enroll with the RES.”  If that is the case, Staff finds such a 

proposal is not necessary.  Common sense dictates that the reading of all applicable 

items contained in the Uniform Disclosure Statement (“UDS”) during a TV or radio 

commercial, for example, would be impractical and not required under the proposed 

rules.  Staff‟s, and presumably the Commission‟s, overriding concern is that the 

applicable items of the UDS are communicated to the customer before the customer 

gives the authorization to switch electric supply providers.  Whether that happens as 

soon as the customer is being marketed to or closer to the point in time where the 
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customer gives the authorization to switch suppliers is not nearly as critical as making 

sure it happens before the customer gives the proper authorization.  

G. Proposed Section 412.200 Affiliate Name and Logo Use 

 CUB/AG proposed adding new language to the proposed rule that would prohibit 

a RES from using the name and/or logo of an existing electric utility.  Specifically, 

CUB/AG proposed adding the following language in a new section 412.200, entitled 

“Affiliate Name and Logo Use: 

An ARES shall not be permitted to market power and energy service to 
residential customers using a similar name or logo to that of an existing 
electric utility. 
 
(CUB/AG Initial Comments, at 9; Att A, at 16.) 
 

 CUB/AG argued that they “observed that the use of affiliate names and logos in 

the natural gas retail market has caused very real confusion for consumers” and that it 

“creates an un-level playing field among suppliers.”  (Id., at 9.)  Staff agrees with 

CUB/AG that any such deceptive practices should be prohibited.  However, Staff finds 

the language proposed by CUB/AG to be problematic.  Whether a RES used a “similar” 

name or logo is something that the Commission is ill-suited to determine as it could 

involve making determinations under the federal Lanham Act (15 USC § 1125(a)) for 

trademark infringement and other determinations that simply do not fall under the 

Commission‟s recognized expertise in enforcing the PUA.  Also, it has been Staff‟s 

experience that JCAR frowns on the usage of a word like “similar” because it is 

inherently so ill-defined.   

 Moreover, Staff has already included language in the proposed rule that should 

address CUB/AG concerns, while also casting a broader net in an effort to protect 
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governmental bodies like the Commission and the AG, as well as consumer groups like 

CUB.  This language, which is modeled on language contained in Section 19-105 of the 

PUA (220 ILCS 5/19-105), regulating alternative gas suppliers, is found in Section 

412.110(k), Uniform Disclosure Statement, and provides that:  

A statement that the RES is an independent seller of power and energy 
service, and that the sales agent is not representing or acting on behalf of 
the electric utility, governmental bodies, or consumer groups; 
 

 Also, Staff has included language prohibiting misrepresentations or deceptive 

marketing practices in Section 412.170(c), which provides that: 

A RES and its sales agents shall not utilize false, misleading, materially 
inaccurate, or otherwise deceptive language or materials in soliciting or 
providing services. 
 

 Finally, since the General Assembly has already authorized the Commission to 

make “misrepresentation” judgments regarding alternative gas suppliers in Section 19-

105 of the PUA (220 ILCS 5/19-105), it is already within their sphere of recognized 

expertise to make the same determinations regarding alternative retail electric suppliers 

in enforcing Sections 412.110(k) and 412.170(c).  (Staff Reply Comments, at 30.) 

H. Section 412.210 Rescission of Sales Contract 

RESA expressed concern about the ten calendar day rescission period found in 

Sections 412.110(j) and 412.210.  RESA argues that a ten calendar day rescission 

period could lead to a rescission period “as long as 17 calendar days (or longer) from 

the time the customer is contracted until the time they rescind.” (RESA Initial 

Comments, at 4.)  Instead of proposing a shorter rescission period, RESA proposes to 

change the date the “clock starts ticking.”  (RESA Initial Comments, at 3.)  RESA‟s 

primary reason for proposing to change the start of the rescission period seems to be 
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related to potential customer contracts that feature a forward start date; i.e., a start date 

that is further into the future than the customer‟s next meter read date.  RESA states 

that “many customers find a forward start date to be very desirable and commercially 

advantageous” and if such an option is not available, “customers would be negatively 

impacted, as they would not be able to take advantage of potentially lower rates during 

months leading up to the expiration of their current contract.”  (RESA Initial Comments, 

at 5.)  

Both ComEd and Ameren currently limit the time from submitting an enrollment 

request to the start of the enrollment to a maximum of 45 days.  RESA‟s proposal is to 

start the rescission period on “the date of the agreement,” instead of on the date the 

electric utility accepts the enrollment request.3  (RESA Initial Comments, at 6.)   

While Staff has no reason to doubt RESA‟s claim that there could be customer 

benefits from a forward start date, RESA‟s proposal would fundamentally change the 

structure of the rescission period and would be impossible to implement solely with the 

changes proposed by RESA.  The written notice informing the customer about the 

rescission period is coming from the electric utility, a concept not challenged by RESA.  

If RESA‟s proposal to start the rescission period on the date of the agreement between 

the RES and the customer is adopted, the current 45-day future enrollment limit by the 

electric utilities would have to be changed as well.   

Staff is not fundamentally opposed to exploring the option of expanding that limit, 

but given the previous workshop discussions on this topic, it would seem unwise to 

                                            
3  RESA also changes the word “rescind” to “cancel” within 412.210, a change that is not 
further explained in its Comments.  However, RESA does not propose to change the title of 
Section 412.210, “Rescission of Sales Contract.” 
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simply change the 45-day limit in this Docket without exploring the consequences of 

such a change.  More importantly, the concept of a forward start date could still be 

implemented even without the language changes proposed by RESA.  If the 45-day 

future enrollment limit does indeed get changed at some point, the current provision 

regarding the start of the rescission period can still be consistent with such a change. 

As long as the electric utility accepts an enrollment request for a start date that is further 

than 45 days into the future, the requirement that the customer be able to rescind the 

agreement “within ten calendar days after the electric utility‟s acceptance of the 

enrollment request” would not have to be changed to accommodate forward start dates.  

Staff, accordingly, recommends that the Commission reject RESA‟s proposed changes 

to Section 412.210.  While Staff agrees with RESA that the language in Section 412.210 

and Section 412.110(j) should be consistent, Staff recommends using the “after the 

electric utility processes the enrollment” language proposed in 412.110(j) as it is closer 

to the language found in the existing AIU tariffs.  (RESA Initial Comments, at 7.) 

CUB/AG recommend four additional disclosure statements for this section in its 

proposed version of the proposed rule.  However, the proposed changes were not 

marked as such in Attachment A to its Initial Comments and the proposal is not 

supported in CUB/AG‟s Initial Comments.  CUB/AG included a requirement for the RES 

to disclose to customers that the electric utility shall send a notice confirming the switch.  

This disclosure is, however, already required as part of the uniform disclosure statement 

contained in Section 412.110 (m).  CUB/AG also propose to add three additional 

disclosures, all of which are already required disclosures included in the Uniform 

Disclosure Statement (Section 412.110 (j)).  Additionally, Section 412.210 includes the 
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requirement for the electric utility to send the notice confirming the switch to the 

customer and to include contact information as CUB/AG proposes.  Consequently, Staff 

recommends rejecting CUB/AG‟s language adding these four disclosure statements to 

Section 412.210, as those disclosures are already required by other provisions of the 

rule. 

In ComEd‟s proposed rule attached to its Initial Comments, ComEd adds the 

following sentence to Section 412.210: 

Any agreement between a RES and a customer that contains an 
early termination fee prior to the start of service shall disclose the 
amount of the early termination fee or the formula used to calculate 
the termination fee.   

While ComEd does not support this proposed change in its Comments, Staff fails to see 

the benefit from such additional language.  Section 412.110 already requires the 

disclosure of any potential early termination fees.  Staff cannot envision a situation 

where that requirement would not cover the possibility described by ComEd.  In other 

words, early termination fees need to be disclosed regardless of the trigger for such 

fees.    

ComEd also proposed to add the following sentence: “Nothing in this section 

prohibits a utility from accepting a request to rescind a pending enrollment by a RES 

from customers other than residential customers or small commercial customers.”  

(ComEd Appendix A, at 17.)  While Staff previously did not object to this addition, Staff 

proposes that the sentence be taken out in order for this Section of the rule to be 

consistent with Staff‟s proposal that only residential customers may contact the utility to 

rescind a contract and pending enrollment request.  In addition to this deletion, Staff 

proposes a few other clarifications to this Section with the intent to harmonize the 
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language with Staff‟s proposed definition of “rescind” and the Uniform Disclosure 

Statement described above.   

Two of the modifications repeat and confirm what is already proposed for the 

Uniform Disclosure Statement.  The first one states that the customer may rescind the 

contract with the RES before the RES submits the enrollment request to the utility and 

the second modification states that only residential customers may contact the electric 

utility to rescind a contract and pending enrollment request.  The last proposed change 

concerns the written enrollment notice from the electric utility to the customer, informing 

the customer of the pending switch to a new supplier.  While Staff is not proposing to 

codify the actual wording of such written enrollment notices, Staff sees some benefit in 

specifying the special circumstances for non-residential customers. Given that the utility 

will not automatically send a separate enrollment notice to small commercial customers 

that is different from the enrollment notice to other non-residential customers, Staff 

recommends that the letter to the customer group that includes small commercial 

customers contain a statement that customers with annual usage above 15,000 kWh 

may incur early termination fees even if they make a request to rescind the pending 

enrollment and RES contract within ten calendar days after the utility processes the 

enrollment request.  In addition, the same written enrollment notice should state that the 

customer shall contact the RES if the customer is unsure about the annual electric 

usage.  This additional clarity removes the need for Staff‟s previously offered alternative 

of requiring the RES to send a separate written enrollment notice to small commercial 

customers. (Staff Reply Comments at 10-11.)  Accordingly, Section 412.210 should 

read as follows: 
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Section 412.210 The customer has the ability to rescind the 
contract with the RES before the RES submits the enrollment 
request to the electric utility. Within one business day after 
acceptingprocessing a valid electronic enrollment request from the 
RES, the electric utility shall notify the customer in writing of the 
scheduled enrollment and provide the name of the RES that will be 
providing power and energy service. The written enrollment notice 
from the electric utility shall state the last day for making a request 
to rescind the enrollment, and provide contact information for the 
RES. The written enrollment notice from the electric utility to non-
residential customers shall state that non-residential customers with 
annual usage above 15,000 kWh may incur early termination fees 
and that customers shall contact the RES if they are unsure about 
their annual electric usage. If a residential the customer wishes to 
rescind its the pending enrollment with the supplier RES, the 
customer will not incur any early termination fees if the customer 
contacts either the electric utility or the RES within ten calendar 
days after the electric utility‟s acceptance of processes of the 
enrollment request. If a small commercial customer wishes to 
rescind the pending enrollment with the RES, the customer will not 
incur any early termination fees if the customer contacts the RES 
within ten calendar days after the electric utility processes the 
enrollment request. If the tenth calendar day falls on a non-
business day, the rescission period will be extended through the 
next business day. In the event the residential customer provides 
notice of such rescission to the electric utility, the electric utility shall 
notify the RES.  Nothing in this section prohibits a utility from 
accepting a request to rescind a pending enrollment by a RES from 
customers other than residential customers or small commercial 
customers. 

 

The AIU suggest “some minor revisions” to the proposed Section 412.210.  (AIU 

Surreply comments at 3.)  However, the AIU then spend almost three pages to provide 

support for the revisions that in Staff‟s view are anything but minor.  While the AIU do 

not provide any indication that the proposed definition of small commercial customers is 

inappropriate, the AIU nevertheless argue that all DS-2 customers (those with demand 

up to 150kW), including those with annual usage above 15,000 kWh, should be eligible 

for the ten calendar day rescission period.  The AIU contend that they want to ensure 

that the Part 412 rule “does not give rise to a negative inference precluding the AIUs 
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from enforcing a 10-day enrollment rescission period for all DS-2 customers,” which is 

currently reflected in its tariffs.  (AIU Surreply comments at 6.) Staff appreciates the 

AIU‟s apparent operational concerns but Staff recommends that the Commission reject 

the AIU‟s proposed language for several reasons.   

First, Staff‟s proposed modifications related to the rescission process described 

above should alleviate the AIU‟s operational concerns.  If non-residential customers are 

directed to contact the RES, and not the electric utility, to rescind an enrollment request 

and contract, there is no need for the AIU to monitor customers‟ annual usage in order 

to determine their status as a small commercial customer as that term is defined herein.  

Second, the proposed rule, in Section 412.30, states that “[I]n the event of any conflict 

between this Part and the requirements provided in electric utility tariffs on file with the 

Commission as of the effective date of this Part, this Part shall control.”  The AIU do not 

propose to delete that provision nor do they explain how the AIU‟s proposed addition to 

Section 412.210 could possibly be reconciled with Section 412.30 of the proposed rule.  

Third, Staff recommends that the AIU‟s current tariff language be modified so that it will 

comply with the final Part 412 rule.  This will obviously have to happen after the final 

rule is known and cannot be done in this proceeding.  Staff would point out again the 

distinction between rescinding a pending enrollment request and rescinding a contract 

with a RES.  In the context of this proposed rule, it is clear that “rescinding” means the 

absence of early termination fees and it is also clear that this ten-calendar day 

rescission period only applies to residential and small commercial customers (as 

defined herein).  If utility tariffs specify that enrollment requests for customers other than 

residential and small commercial customers feature an extended enrollment period, 



09-0592 

39 
 

then it should be clarified that an extended enrollment period for customers other than 

residential and small commercial customers (as defined herein) does have no bearing 

on the provisions of the contract between a RES and the customer.  For these reasons, 

Staff recommends that the Commission reject the AIU‟s proposed additional language 

for Section 412.210.    

I. Proposed Section 412.210 Product Descriptions 

 In its Comments, CUB/AG proposed a new section 412.210 described as 

“Product Descriptions,” which would read:  

Only power and energy service that includes power and energy purchased 
entirely separate and apart from the renewable portfolio standard 
requirements applicable to RESs under Public Act 96-0159 can be marked 
as „green‟, „renewable energy‟ or „environmentally friendly.‟   
 

(CUB/AG Initial Comments, at App. A.) 

 CUB/AG contend that it is important for the Commission to address what does 

not constitute a “green” offering, and that RESs are already subject to a renewable 

portfolio standard which requires the purchase of qualified renewable energy resources 

or alternative compliance payments.  (CUB/AG Initial Comments, at 10.)  However, 

CUB/AG failed to provide any reason why the use of “green” products should be 

restricted to renewable energy purchased separate and apart from the renewable 

portfolio standard.   

 Staff has previously attempted to elicit some workable definitions of “renewable” 

or “green” power in the course of the workshop discussions implementing Sections 16-

118(c) and (d) and found it difficult to find a starting definition.  Staff believes part of the 

reason could be the recent statutory renewable portfolio standards (“RPS”) applicable to 
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RES (Public Act 96-0159) and its use of the term “renewable energy resources,” as 

defined in Section 1-10 of the Illinois Power Agency Act.   

 The language offered here by CUB/AG was not a definition of what constitutes 

“renewable energy resources” and is much more limited in scope.  Even this attempt at 

describing what should not be considered “green” power seems to fall short, however.   

 Also, the RPS requirements are percentages based on the total annual “amount 

of metered electricity (megawatt-hours) delivered by the alternative retail electric 

supplier to Illinois retail customers.” (220 ILCS § 16-115D(a)(2).)  CUB/AG‟s proposed 

language, on the other hand, seems to be describing individual service offers by the 

RES.  As a result, a RES could have a service that uses only resources that are 

deemed “renewable energy resources” pursuant to Section 16-115D(a)(4).  The amount 

of electricity sold by the RES as part of such an offer could obviously be used by the 

RES to fulfill the statutory RPS requirements.  CUB/AG‟s proposed language appears to 

imply that this service containing 100% “renewable energy resources” could not be 

counted towards the statutory RPS obligations.  Staff doubts that is CUB/AG‟s intention.   

 Another example would be a RES that solely offers “renewable energy 

resources” to residential and small commercial customers.  Such a RES would 

obviously exceed the RPS obligations but under CUB/AG‟s proposal it could not market 

its offer as “green” because it was not “purchased entirely separate and apart” from the 

RPS requirements.  Again, this is an outcome that would make little sense and would 

not meet the goal of such a provision.  (Staff Reply Comments, at36.) 

 Moreover, Section 16-115A(e)(iii) requires a RES to “provide documentation to 

the Commission and to customers that substantiates any claims made by the alternative 
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retail electric supplier regarding the technologies and fuel types used to generate the 

electricity offered or sold to the customer.”  Even in the absence of a provision that 

describes what constitutes “green power,” the Commission has the ability to evaluate 

claims about improper product descriptions under existing statutory authority. 

 In Staff‟s opinion, the “renewable energy” or “green” product definition is more 

complicated than simply devoting one sentence in this rule stating what is not a “green” 

product.  For these reasons, Staff recommends rejecting CUB/AG‟s language restricting 

RES from including any power and energy purchased as part of their compliance with 

Illinois‟ renewable portfolio standards in product offers marketed as “green,” “renewable 

energy” or “environmentally friendly”.  However, Staff appreciates CUB/AG offering a 

proposal, and Staff will continue working with interested parties to determine what 

constitutes “green” power and how to present information to customers in a way that will 

enable them to compare one RES offer with another.  

J. Section 412.230 Early Termination of Sales Contract 

While ComEd did not support its proposed changes to Section 412.230 in its 

Initial Comments, Staff agreed with most of its proposed changes.  In order to reduce 

any potential confusion between rescissions and cancellations, Staff agreed with 

deleting the sentence in Section 412.230 that reiterates the right to rescind a contract. 

CUB/AG proposed to add the following sentence:  “The agreement shall disclose the 

opportunity and provide a toll-free phone number that the customer may call in order to 

terminate the agreement.”  Staff agreed to that addition.   

 The proposed rule provides customers the opportunity to cancel the contract 

without penalty within 10 days of receiving their first bill. In other words, a fee free 
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cancellation period.  (See Section 412.230.)  RESA devoted nearly six pages of its 

Initial Comments to a discussion of this fee free termination period (which it terms 

“extended rescission period”), and the negative impact RESA expects it will have on 

customers, RESs, and the competitive market in general.  (Id.)  For the reasons detailed 

in its Initial Comments, RESA recommended removing the provision that allows 

customers the opportunity to cancel their contract within 10 days of receiving their first 

bill with no termination fees.  (Id.) 

 RESA states that the ability of the customer to cancel a contract within 10 days 

after the issuance of their first bill: 

 [I]s unprecedented in competitive retail electricity markets around 
the country.  Not only would such a policy harm customers in the 
form of higher prices and limit the number of fixed-price offers in the 
market, but it would also create a structure that allows customers to 
easily game the market (potentially impacting a retailer‟s solvency), 
causing even further unnecessary harm to the competitive market.   

(RESA Initial Comments, at 8.)  

RESA expresses concern that this fee free termination period is a loophole that 

could provide an opportunity for third party agents, brokers and consultants to urge 

customers to game the system.  RESA explained how RESs will have to make business 

decisions to mitigate the financial risk associated with the fee free cancellation period 

that could include limiting product offers, eliminating all fixed priced contracts, factoring 

additional protection into pricing on fixed priced contracts, or raising the prices of all 

offers.  (Id.)  RESA argued further that the provision, as proposed, will harm consumers 

by driving prices up and/or limiting the product offerings, thereby negating the goal of a 

competitive market.  (Id.)   
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 RESA did provide an alternative, stating that “if the Commission believes it to be 

necessary, RESA would not oppose explicit rule language that provides customers with 

an early termination fee „waiver‟ if the price the customer contracted at differs from the 

price that appears on their first bill.”  (RESA Initial Comments, at 13.)  RESA did not, 

however, include this explicit rule language in its Initial Comments.   

 In its Reply Comments, Staff proposed a slightly different alternative to the 

waiver option suggested by RESA, in an attempt to strike a balance between consumer 

protections and financial risk to the RESs.  Staff believes that this customer protection 

measure is important and necessary to further encourage a competitive electric supply 

market; however, Staff does not deny the possibility of the scenario involving an ABC, 

as described by RESA; however, Staff thinks it is unlikely that large numbers of 

residential and small commercial customers will take the time to compare available 

offers month after month and continuously change suppliers without ever being subject 

to early termination fees.  In order to foreclose this possibility, Staff recommended 

providing a customer the opportunity to cancel a contract without incurring an early 

termination fee one time per 12-month period.  Staff‟s proposal provides protection for 

customers who, for whatever reason, do not want to remain with the supplier after they 

have received the first bill.  At the same time, it does not allow a customer to repeatedly 

cancel his or her contract without incurring early termination fees.   

In its Surreply Comments, ICEA supports Staff‟s proposed limitation regarding a 

customer‟s ability to cancel a contract without incurring early termination fees within ten 

business days after the date of the first bill.  However, ICEA proposes language that 

describes this limitation in more detail in the actual rule.  Having reviewed this language, 
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Staff finds no objection to using this additional language and therefore Section 412.230 

should read as follows: 

Any contract between a RES and a customer that contains an early 
termination fee shall disclose the amount of the early termination fee or 
the formula used to calculate the termination fee. Any contract that 
contains an early termination fee shall provide the customer the 
opportunity to contact the RES to terminate the contract without any 
termination fee or penalty within 10 business days after the date of the first 
bill issued to the customer for products or services provided by the RES 
one time per 12-month period.  A customer relying on this provision to 
avoid an early termination fee shall be precluded from relying upon this 
provision for 12 months following the date the customer terminated his or 
her contract.  The contract shall disclose the opportunity and provide a 
toll-free phone number that the customer may call in order to terminate the 
contract.  This requirement does not relieve the customer of obligations to 
pay for services rendered under the contract until service is terminated. 

 

RESA and BlueStar continue to express strong objections to the ability of a 

customer to cancel a contract without incurring early termination fees after receiving the 

first bill.  RESA states that Staff‟s proposal would not foreclose the possibility of gaming 

and it “would still allow for a customer to continually cancel a contract without penalty, 

albeit not with the same supplier.”  (RESA Surreply Comments at 9.)  Similarly, BlueStar 

states that Staff‟s proposal is “short on details and fraught with potential gaming, 

contractual, and enforcement problems.”  (BlueStar Surreply Comments at 10.) Staff 

does not deny that the enforcement of the proposed limitation will require some 

collaboration among the suppliers offering service to residential and small commercial 

customers.  However, if the Commission adopts Staff‟s recommendation, Staff does not 

view it as impossible for the supplier community to create a mechanism that would allow 

the participating suppliers to reasonably enforce such a limitation.  If the Commission 
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does not share this optimism, Staff recommends that the Commission adopt Staff‟s 

original language which does not contain the proposed limitation.  

Additionally, RESA recommends that the Uniform Disclosure Statement 

contained in Section 412.110 to either be a separate document or be the first page(s) of 

a written Letter of Agency because RESA believes the proposed rule does not specify 

the location of the Uniform Disclosure Statement.  (RESA Initial Comments, at 13.)  

Staff disagrees with RESA‟s interpretation that the proposed rule does not specify the 

location of the Uniform Disclosure Statement.  Section 412.110 states:  “The written 

Uniform Disclosure Statement must use 12 point font or larger, and, if it is a separate 

document, it must not exceed two pages in length.”  Therefore, Staff recommends 

rejecting RESA‟s proposal. 

CUB/AG propose to limit early termination fees to $50, regardless of the length of 

the sales agreement.  CUB/AG argue that by not capping early termination fees, the 

Commission is “essentially permitting a RES business model that would allow for the 

farming of cancellation fees: cancellation fees substitute good, quality service and low 

product price for revenue.”   (CUB/AG Initial Comments, at 10-11.)  Staff is unaware of 

any evidence that supports the concept that the absence (or the capping at very low 

levels, such as the $50 proposed here) of early termination fees produces “good, quality 

service and low product price.”  (Id.)  In fact, one of the main arguments against the 

prohibition (or capping at very low levels) of early termination fees is that it would drive 

up the prices charged to everyone in order to recover the costs associated with 

customers cancelling agreements before the expiration date.  Staff is fully aware of the 
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complaints in the natural gas market and, based on the Final Order in Docket No. 08-

0175 (complaint against U.S. Energy Savings Corp.), so is the Commission.   

Staff, however, recommends that the Commission exercise caution when it 

comes to eliminating or capping early termination fees.  Capping or eliminating early 

termination fees could have the consequence that certain types of services, such as 

multi-year, fixed price offers, will not be offered to residential and small commercial 

customers or that those offers would be priced at higher levels.  Without discussing the 

merits of long-term contracts, which are used in both the wholesale and retail markets, 

there appears to be demand for offers that guarantee a certain price for a longer period 

of time.   

As an alternative to capping early termination fees, Staff recommends that the 

Commission strictly enforce the provisions in Section 412.110(f) (disclosure of early 

termination fees as part of the Uniform Disclosure Statement), as well as the many 

provisions in the proposed rule that require the RES to verbally disclose the relevant 

contract terms to the customer.  Early termination fees above $50 might be acceptable 

to some customers as long as those fees are clearly stated at the time of enrolling for 

service.  In addition, the proposed Section 412.230 allows customers to cancel a 

contract, regardless of length, within ten business days after the first bill is issued to the 

customer.  This is a provision that apparently does not exist in any other State that 

offers retail electric choice, and it is a provision that is heavily contested by RESA and 

BlueStar in this proceeding.  As explained above, Staff recommends that the 

Commission adopt this additional termination-free cancellation period over RESA‟s and 
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BlueStar‟s objection in order to allow for situations where relevant information was not 

properly disclosed to the customer at the time of signing up for the RES‟s service. 

K. Section 412.310 Required RES Information 

In its Initial Comments, CUB/AG stated that Section 420.110 should include a 

requirement that RESs disclose whether they have declared “force majeure within the 

last ten years with respect to any of its contractual obligations to deliver power and 

energy.”  (CUB/AG Initial Comments, at 7.)  Specifically, CUB/AG proposed adding the 

following to section 412.110: 

q) A statement of whether or not the RES has declared force majeure 
within the past 10 years in relation to any contractual obligations to deliver 
power and energy service.   
 

 Staff finds this proposed additional language as ill-advised.  Most non-lawyers do 

not understand the definition of “force majeure.”  Force majeure is a legal term, and not 

interchangeable with “Act of God,” as it also encompasses man-made events like war 

and riots.  Further, regarding the ten year period, it is unclear whether a declaration of 

force majeure from a RES nine years ago would be useful to consumers, assuming they 

knew what it was, when deciding whether to switch electricity suppliers.  It could, 

however, be useful to the Commission. 

 Staff agrees with CUB/AG to the extent that the Commission may benefit from 

this information provided by RESs, and recommended in Reply Comments inserting this 

revised language in Section 412.310.  (Staff Reply Comments, Pg. 22.) 

 In Surreply Comments ICEA states “ICEA concurs with Staff that the CUB/AG 

proposal with regard to force majeure is „ill advised.‟” (Id. At 22.)  ICEA however 

recommends that the request for force majeure information provided to the Commission 
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be limited to residential and small commercial customers and recommends the following 

language: 

c) If the RES has declared force majeure within the past ten years on 
any contracts to delivery power and energy service to residential and 
small commercial customers, the RES shall provide notice to the 
Commission Staff prior to marketing to residential and small commercial 
customers. 

 
 Staff agrees with ICEA that the section within which the force majeure 

information requirement is located does only apply to RESs providing service to 

residential and small commercial customers as stated in Section 412.300 Application of 

Subpart D.  Since Section 412.300 Application of Subpart D already clarifies this section 

applies to RESs providing services to residential and small commercial customers, Staff 

does not agree it is necessary to repeat that applicability requirement again in Section 

412.310 (c). 

 ComEd‟s redlined version of the First Notice Rule proposed the addition of a new 

item (n) to Section 412.110.  ComEd proposed adding that “the Commission has been 

informed that the RES is seeking to enroll customers.”  (ComEd Appendix A, at 5.)  Staff 

does not believe this disclosure requirement would provide any benefit to a consumer.  

However, disclosure of this information to Commission Staff is certainly expected and 

Staff does not object to making this notification a requirement in this rule.  Accordingly, 

Section 412.310(a) should read as follows: 

a) Prior to the RES initiating marketing to residential and small 
commercial customers, the RES shall provide the following to the 
Commission‟s Consumer Services Division (CSD): 
 
ComEd proposes that Section 412.310(a) “be modified to require that the utilities 

be notified as well so that they can prepare for inquiries to their call centers that 
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customers will invariably make and also to prepare for the enrollment that will follow.”  

(ComEd Surreply Comments at 4.)  BlueStar opposes such modification by stating that 

it “raises competitive issues to the extent that a retail supplier must tip its hand to the 

utility (which may have an affiliate competitor) prior to market entry.”  (BlueStar Surreply 

Comments at 16.)  Staff agrees with BlueStar that a required notification to the utility 

might raise some concerns that have not been fully considered in this context.  

Furthermore, Staff finds ComEd‟s argument that “the utility call center personnel are 

unable respond to some of these basic questions” absent a notification of marketing 

activities by the RES to be unconvincing.  (ComEd Surreply Comments at 4.) The utility 

call center personnel should currently be able to answer the most basic questions from 

residential and small commercial customers when it comes to electric choice.  The utility 

will not, nor should it, be required to answer questions about individual RESs or its 

current offers.  As a result, Staff recommends rejecting ComEd‟s proposed addition to 

Section 412.310(a). 

 Section 412.310 requires that a RES must “file updated information within 10 

business days after changes to any of the documents or information required to be filed 

by this section.”  (RESA Initial Comments, at 25.)  RESA opposed this language and 

contends that it is overly burdensome and unnecessary, and could be interpreted that a 

RES is required to file updated standard customer contracts after “the dotting of every „i‟ 

and the crossing of every „t‟.”  (Id.)  RESA therefore proposed to limit such filings to 

filings of “material” changes to the documents or information.  BlueStar stated that, as 

an alternative, it agrees with RESA‟s recommendation to add the phrase “any material” 
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to this section to clarify updated information must be filed within 10 business days after 

any material change. (BlueStar Reply Comments, at 20.) 

 Staff recommends that the Commission reject RESA‟s proposed change.  Having 

filings limited to “material” filings introduces unnecessary uncertainty to this 

requirement.  A RES could think that a certain change does not meet the “material” 

change threshold and, as a result, would not file the updated document or information 

with the Commission Staff.  In such a situation, the Commission Staff would not even 

get a chance to agree or disagree with the RES‟ determination of an “immaterial” 

change.  If, however, the rule provides that any change would have to be filed with the 

Commission, Commission Staff would then have the ability to agree with the RES that 

correcting an insignificant typo or changing “won‟t” to “will not” does not require a new 

filing.  Simply put, the language in the proposed rule can accomplish what RESA is 

seeking while RESA‟s proposed change could lead to situations where required filings 

are not being made.  Thus, it is Staff‟s recommendation to reject RESA‟s proposed 

addition of “any material” to Section 412.310(b).  (Staff Reply Comments, at 46.) 

 BlueStar stated that while it does not object to the development of consumer 

complaint and resolution procedures in conjunction with the ICC‟s CSD, BlueStar did 

object to: 

[P]roviding sample contracts and bill formats as proposed in 412.310(b) as 
well providing any changes to such documents without a better 
understanding as to how such documents will be used or evaluated or why 
such information is even required. 
 
(BlueStar Reply Comments, at 19) 

 BlueStar, however, did not comment on nor object to the items contained in 

Section 412.310 in its Initial Comments.  The requirements contained in this Section are 
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not new.  In fact, the required RES information contained in the FNR was contained in 

both versions of the ORMD‟s Straw Man proposal, one of which was circulated to the 

parties for comment as early as December of 2008.  Not only did the ORMD receive 

written comments on both versions of its Straw Man proposal, it was the topic of several 

workshops.  Additionally, BlueStar stated that discussion or supporting justification for 

these requirements have not been provided and encourages the Commission to 

convene further workshops to examine the usefulness of this requirement.  As stated 

above, this provision was the subject of workshop discussions and, therefore, Staff is 

unclear what would be gained from further workshops on this topic. 

 BlueStar stated it “is not aware of any Illinois statute, rule or order that requires 

such a micromanaged and stifling procedure.”  (BlueStar Reply Comments, at 20.)  

However, the required RES information requested in Section 412.310 is the same 

information as is required from Alternative Gas Suppliers (AGS) per Section 19-115 of 

the Act.  BlueStar stated it “strongly supports CUB and the AG‟s position that „consumer 

education and protection are both very important in any program implementing 

customer choice, particularly for smaller customers.‟”  (BlueStar Reply Comments, at 7, 

citing CUB/AG Comments, at 3.)  This is also a sentiment echoed by the Commission‟s 

Order in the Ameren UCB/POR tariff proceeding.4  The information required by 

proposed Section 412.310 is necessary to provide Commission Staff the tools to 

educate and protect residential and small commercial customers new to the competitive 

marketplace.   

                                            
4  Ameren Order, at 47. 
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L. Section 412.320 Dispute Resolution 

 CUB/AG recommended changing the amount of time during which a RES must 

respond to a complaint directly from a customer.  However, CUB/AG‟s proposed 

alternative was not entirely clear.  In its Comments, CUB/AG recommended changing 

the time in which a RES must respond to a customer complaint submitted directly to the 

RES from 14 days to five days.  (CUB/AG Corrected Initial Comments, at 11.)   In its 

attached red-lined version of the rule, however, CUB/AG changed the response time to 

ten calendar days. In its Surreply Comments, CUB/AG clarified that they are advocating 

a response time of five business days.  

 There are no similar requirements for utilities to respond to customer initiated 

complaints nor did the General Assembly enact a similar provision for natural gas 

suppliers with the recent PA 95-1051.  Staff proposed this new provision, which is solely 

applicable to RESs, because a time limit on responses to customer complaints that are 

submitted directly to a RES would, in Staff‟s opinion, improve customers‟ experience 

with a competitive supplier.  This should be especially true for customers who are 

choosing a new electric supplier for the first time.  Staff believes the requirement for a 

RES to respond to a customer complaint within 14 days is a reasonable timeframe.  In 

addition, the Commission‟s existing Ill. Admin Code 280.170(c) requires utilities to 

respond to informal complaints submitted by the Consumer Services Division within 14 

days.  It is necessary to give the RES enough time to adequately investigate any 

customer complaint it receives.  CUB/AG‟s proposed five days may not allow enough 

time for a RES to obtain all the necessary information, potentially some of it from the 

electric utility, to satisfactorily resolve a complaint.  For all of these reasons, Staff 
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recommends that the Commission adopt the 14 day requirement found in Section 

412.320 for a RES to respond to customer complaints.  (Staff Reply Comments, at 47.) 

 Dominion suggested a modification to Section 412.320(c)(1)(B) that would direct 

customers to contact the electric utility with informal complaints or inquiries and it would 

direct the customer to contact the Commission with any “informal or formal complaint.”  

(Dominion Initial Comments, at 4.)  Dominion argued that the utility should be primarily 

receiving customer complaints because it is providing billing services for the RES and 

purchasing the RES‟s receivables.  (Id.)  Dominion contends that its experience shows 

that “the utility does not want to be contacted by the RES because the RES is usually 

an interested party.”  (Id.) 

 Staff opposes Dominion‟s modification to this Section.  Staff fails to see the logic 

in directing a RES customer to contact the electric utility with complaints, especially 

complaints involving the RES‟s charges.  It would almost amount to releasing RESs of 

their obligation to their customers and instead place the utility in charge of RES‟s 

customers.  Staff believes directing customers to contact RESs, in the context of this 

provision, is the only sensible approach because the electric utility, while billing for the 

RES, is not able to answer customer questions about the RES electric supply charges.  

Dominion‟s contention that “the utility does not want to be contacted by the RES 

because the RES is usually an interested party” is absurd in light of the fact that, at the 

same time, Dominion wants to direct the customer with a complaint to the electric utility 

and that customer is certainly “an interested party.”  Staff has difficulty following 

Dominion‟s inconsistent arguments here, and it appears that Dominion erroneously 

assumes that the electric utility is the arbiter of disputes between the RES and its 
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customers.  As a result, Staff recommends rejecting Dominion‟s proposed language for 

Section 412.320(c)(1)(B).  (Staff Reply Comments, at 48.) 

 In its Initial Comments, Dominion proposed a modification to Section 

412.320(c)(3) which would limit the Commission to only report formal complaints on its 

website.  Dominion argued that the definition of a complaint is “far too broad and could 

include any questions a consumer has or even a complaint such as a customer who 

thinks the supplier‟s price is „just too high‟ for any reason whatsoever.” Dominion also 

contends that unless the Commission delineates complaints into separate categories 

such as inquires, general concerns, and specific complaints, it would be misleading to 

merely list the number of informal complaints.  (Dominion Initial Comments, at 5.) 

 Staff opposes Dominion‟s proposed modification to the definition of “complaint” 

because the current definition is consistent with the definition found in existing Code 

Part 410.10.  Given that the current definition of complaint requires an “investigation or 

analysis by the Commission,” Staff is not convinced that mere inquiries will be marked 

as complaints. 

 Both RESA and Dominion have also suggested establishing an index 

methodology or formula that Staff should employ in analyzing RES‟s complaints. 

Dominion suggested that “the report shall show the percentage of complaints per 

customer of the RES in addition to total complaints;” while RESA proposed that “the 

summary shall include complaint rates of each RES taking into account the number of 

enrollments submitted by the RES and the number of customers served by the RES for 

the reporting period.”  
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  In Surreply Comments, RESA proposes specific language for Section 412.320 

(c) (3) of Staff‟s proposed rule.  Not only does RESA include language for its proposed 

index methodology, but it also removes informal complaints from the complaint reporting 

statistic with the following language: 

Disclosure of RESs‟ level of complaints.  The Commission shall, on at 
least a quarterly basis, prepare a summary of all formal and informal 
complaints received, as well as a complaint ratio for each company 
serving residential and / or small commercial customers and publish it on 
its website.  The summary shall be in an easy-to-read and user friendly 
format. 
 

 As Staff stated in Reply Comments, Staff believes the Commission should not 

attempt to specify a precise method of displaying customer complaints in this rule.  Staff 

recommends that the Commission maintain the flexibility to employ any method it 

believes would be appropriate based on the nature of the data it receives and the 

purpose of the data.  (Staff Reply Comments, at 49.)  As Staff stated in response to 

Dominon‟s recommendation to exclude informal complaints from Staff‟s proposed 

Complaint Summary, Staff is not convinced that mere inquiries will be marked as 

complaints.  The Commission‟s Consumer Services Division (CSD) uses an automated 

complaint tracking system (ACTS), which requires a Consumer Counselor to assign a 

closing code as to the method in which the complaint was handled.  This could be 

“Consumer Education” or “Referral to the Company” if the customer simply asks a 

question or needs a company‟s contact information.  The Counselor will code a 

complaint as a 3-way call if the complaint is resolved as a result of a 3-way call with 

both the customer and company.  However, when a complaint is sent to a company for 

resolution, the complaint is coded as an informal complaint.  Therefore, mere inquiries 
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do not get mistaken as informal complaints as they are not sent to the company for 

investigation. 

RESA also provides language that would require the Commission to publish a 

complaint summary as well as a complaint ratio for each RES serving residential and/or 

small commercial customers.  (RESA Surreply Comments at 19.)  While Staff 

appreciates the addition, it actually precludes the possibility of using only one of the two 

at any particular point in time.  For example, the workshop participants might decide to 

start out with publishing only complaint ratios which is arguably a summary of all 

complaints as well.  Or it might make sense to have a different summary of complaints 

initially and then add complaint ratios when there are actually numerous suppliers 

providing service to residential and small commercial customers.  Again, Staff believes 

the existing language leaves sufficient flexibility for the Commission to publish complaint 

data on its website.  Accordingly, Staff recommends rejecting RESA‟s proposed 

language for Section 412.320(c)(3).    

ICEA proposes language clarifying that only complaints received by the 

Commission be published. (ICEA Surreply Comments at 2.) Presumably, ICEA wants to 

ensure that the Commission not publish complaints received by entities other than the 

Commission.  Staff never considered that this was even a possibility but Staff does not 

oppose making this explicit in the rule.  Therefore, Section 412.320(c)(3) should read as 

follows: 

Disclosure of RESs‟ level of customer complaints. The Commission shall, 
on at least a quarterly basis, prepare a summary of all formal and informal 
complaints received by it and publish it such summary on its web site. The 
summary shall be in an easy-to-read and user friendly format. 



09-0592 

57 
 

ICEA also requests that the “supplier and governmental and consumer advocate 

community have the opportunity to help formulate an appropriate complaint reporting 

format for use in Illinois via the ORMD workshop process, or at the very least, review 

and comment upon Staff's preferred complaint reporting format prior to its use with real 

data.”  (ICEA Surreply Comments at 8.)  This has always been Staff‟s intention and 

Staff plans to have these discussions as soon as the rules become effective or, time 

permitting, even before that.  

 In its Comments, CUB/AG proposed a new Subsection (c) in Section 412.320 

that requires RESs to maintain customer call centers.  (CUB/AG Corrected Comments, 

at 12.)  In support of this change, CUB/AG point to the recent Public Act 95-1051 

concerning alternative retail gas suppliers.  However, retail electric suppliers had to 

comply with call center requirements since the original Customer Choice Law of 1997.  

Code Part 410.45 implemented Section 16-123 of the PUA, which was created by the 

Customer Choice Law of 1997.  In fact, it appears likely that the recent Public Act 95-

1051 took the exact language from the existing Code Part 410.45 and made it part of a 

statutory requirement for alternative retail gas suppliers.  Hence, Staff does not 

recommend copying and duplicating requirements from an existing Code Part into this 

new Code Part 412.  (Staff Reply Comments, at51.) 

M. Proposed Section 412.400 Ongoing Reporting Requirements 

 In its Initial Comments, CUB/AG proposed to add a new section 412.400, entitled 

Ongoing Reporting Requirements.  CUB/AG reference Section 16-115 of the PUA 

addressing ARES certification requirements and contend that: 

As with the transition to competitive natural gas markets, the ICC 
oversees and certifies alternative energy suppliers for operation in Illinois.  
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Staff‟s Proposed Rule should be modified to incorporate the ongoing 
reporting requirements put in place by the General Assembly to ensure 
that the ICC, ORMD and consumers are continually informed about the 
RES delivering their power and energy.   
 
(CUB/AG Initial Comments, at 12.)   
 

 CUB/AG‟s proposed new Section 412.400 would require notification by a RES of 

material changes to the information supplied in an ARES certification application within 

30 days of such material change.  The language proposed by CUB/AG for Section 

412.400 is almost identical to recently enacted requirements for AGS contained in 

Section 19-111 of the PUA.   

 Both BlueStar and RESA argued these ongoing reporting requirements proposed 

by CUB/AG would be more appropriately placed in Administrative Code Part 451, 

Certification of Alternative Retail Electric Suppliers, as the information required to be 

reported is any material change to the information supplied in a certification application.  

BlueStar argued that: 

[T]hese issues are better handled utilizing the rulemaking process and 
Docket No. 10-0108, Adoption of 83 Ill. Adm. Code 451, would be the 
more appropriate forum to address these RES reporting requirements.  
Duplication of on-going reporting requirements should be avoided.   
(BlueStar Reply Comments, at 19.)   

 RESA, likewise, also contends that it “believes matters related to certification are 

best addressed in Part 451.”  (RESA Reply Comments, at 23.)  Additionally, RESA 

stated “[w]hile RESA adamantly opposes such a requirement, if one was to be adopted, 

it should apply to all service providers including the utilities.”  (RESA Reply Comments, 

at 24.)  Dominion Retail is opposed to the new section proposed by CUB/AG and 

concludes that it “believes that the CUB/AG recommended ongoing reporting 
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requirements are unnecessary and redundant.  Dominion therefore recommended the 

complete rejection of these requirements.”  (Dominion Reply Comments, at 9-10.) 

 Staff agrees with BlueStar and RESA that the requirements contained in 

CUB/AG‟s proposed Ongoing Reporting Requirements section would be more 

appropriately placed in Administrative Code Part 451, which as BlueStar points out is 

being revised in Docket No. 10-0108.  Neither CUB nor the AG proposed these 

additional requirements in the ongoing rulemaking for Part 451 in Docket 10-0108.  

While Staff might not have been generally opposed to some of these additional 

reporting requirements in general, Staff does not believe it makes sense to add them to 

Part 412.  For these reasons Staff recommends rejecting CUB/AG‟s proposed Section 

412.400 Ongoing Reporting Requirements.  (Staff Surreply Comments, at 16.) 
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V. CONCLUSION 

Staff recommends that the Commission approve the Staff‟s recommendations to 

its Proposed Rule 412 made herein.   

 
 
 
 

        Respectfully submitted, 
        

 
      

    /s/______________________ 
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