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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission  :  
On Its Own Motion     :  No. 09-0592  
      : 
Adoption of 83 Ill. Adm. Code 412  : 
and 453     :  
 
 
 

PROPOSED DRAFT SECOND NOTICE ORDER OF 
 THE ILLINOISE COMPETITIVE ENERGY ASSOCIAITON 

 
 
By the Commission:  
 
 
I. PROCEDURAL BACKGROUND  
 
 On December 2, 2009, the Illinois Commerce Commission (“Commission”) entered an 
Order directing that the proposed rules at  83 Ill. Adm. Code 412 (attached as Appendix A to the 
Commission's Order) and the proposed amendments to 83 Ill. Adm. Code Part 453 (attached as 
Appendix B to the Commission's Order) be submitted to the Secretary of State pursuant to 
Section 5-40 of the Illinois Administrative Procedure Act.   
 
 Having provided due notice, on January 13, 2010, a duly authorized Administrative Law 
Judge (“ALJ”) convened a status hearing. On that date, the following Petitions to Intervene were 
granted: the Illinois Competitive Energy Association ("ICEA"); MC Squared Energy Services 
LLC; Retail Energy Supply Association ("RESA"); Liberty Power Holdings LLC ("Liberty Power"); 
Central Illinois Light Company d/b/a AmerenCILCO, Central Illinois Public Service Company 
d/b/a AmerenCIPS, and Illinois Power Company d/b/a AmerenIP (collectively, the Ameren 
Illinois Utilities or "AIU"); BlueStar Energy Services, Inc. ("Blue Star"); Commonwealth Edison 
Company ("ComEd"); and the Citizens Utility Board ("AG").    
 
 On January 19, 2010 the ALJ provided notice of the schedule for filing verified initial and 
reply comments. 
 
 On January 21, 2010, the ALJ granted the Petition to Intervene of the People of the 
State of Illinois ("AG"). 
 
 On March 4, 2010, verified initial comments were filed by:  CUB, ICEA, ComEd, 
Dominion Retail, IIEC, Blue Star, RESA, and AIU. 
 
 On Mach 16, 2010, the ALJ granted the Petition to Intervene of Dominion Retail (filed on 
e-Docket on February 17, 2010) and Caterpillar, Inc. (filed on e-docket on March 3, 2010). 
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 The ALJ granted the Petition to Intervene of the Illinois Industrial Energy Consumers 
("IIEC") on  _________. 
 
 Verified reply comments were submitted on April 22, 2010 by the CUB/AG, ICEA, 
Dominion Retail, BlueStar, AIU, IIEC, ComEd, RESA and Staff.  
 
 A status hearing was held by the ALJ on May 6, 2010, at which the ALJ established a 
schedule for the filing of verified surreply comments. 
  
 Verified surreply comments were submitted on June 23, 2010 by CUB, BlueStar, 
ComEd, AIU, ICEA, Dominion Retail, Staff, and RESA . 
 
 On July 1, 2010, the ALJ granted the Petition to Intervene filed by the Illinois Energy 
Marketers Coalition ("IEMC"). 
 
 On July 12, 2010, the ALJ granted the Petition to Intervene filed by the National Energy 
Marketers Association ("NEMA").   
 
 The ALJ issued a proposed Second Notice Order on September 17, 2010.    
 
 
I.  STAFF PROPOSED LANGUAGE IN DISPUTE OR IN NEED OF FURTHER 

CLARIFICATION  
 

[Note:  ICEA's issues for this section are set forth below.  A complete listing cannot be 
known prior to a review of the parties Initial Briefs.] 

 
 

SECTION 412.10 DEFINITION OF "DO NOT MARKET LIST" 
 (AND RELATED SECTION 412.170(D)) 
 
A.  Text of Section as Proposed by Staff  
  
Staff has proposed the following changes to Section 412.70(d): 
 

A RES and its sales agents shall refrain from any direct marketing or 
soliciting of power and energy service to customers on the electric 
utility's Do Not Market List, which the electric utility shall make 
available to RESs at least monthly on the 15th calendar day of the 
month. If the 15th calendar day is a non-business day, the electric 
utility shall make the list available on the next business day following 
the 15th calendar day of that month. The Do Not Market List 
maintained by the electric utility shall contain the customer’s name, 
service address, and phone number(s). A RES shall use the most 
current version of the Do Not Market List available; however, in 
assessing compliance with this section, 31 days will be afforded to a 
RES to account for the time required by the RES to disseminate and 
process the list internally. 
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Staff has also proposed adding the following definition of "Do Not Market List" to Section 
412.10 of the rule: 
 

“Do Not Market List” means a list of names, addresses and/or phone 
numbers of customers who contacted the electric utility to avoid any 
marketing or soliciting from a RES. 

 
 

 B.  Parties Response 
 

1. ICEA 
 

ICEA does not believe that a definition of "do not market list" is necessary-- either 
in Section 412.10 or as a sentence in Section 412.70(d).  ICEA is not opposed to the 
concept of a "do market list" being part of the Proposed Rule.  Rather, ICEA believes the 
Commission should retain the flexibility that not defining "do not market" list allows.  
Specifically, by not locking the definition of "do not market list" into a rule that could 
potentially remain unchanged for years, the Commission, the Office of Retail Market 
Development, electric utilities and interested parties will be able to more readily address 
and refine appropriate parameters for how a utility's "do not market" list should function in 
light of ongoing market conditions.   Further, ICEA notes that the "do not market list" 
requirement is set forth in Section 412.170(d) so the lack of a definition in the rule does 
not negate the Section 412.70(d) requirement.   

 
If the Commission decides to use a definition of "do not market list" in the rule, 

ICEA respectfully suggests it should allow for greater customer choice and control and 
be broad enough to easily permit future revision and refinement.  Towards that end, 
ICEA respectfully suggests that if the Commission decides to define "do not market list" 
in the rule then the definition proposed by Staff should be replaced in its entirety by the 
following: 

 
“Do Not Market List” means a list maintained by the electric utility of 
customers  that have contacted the electric utility and asked not to be 
marketed to by RESs.   Customers seeking to be placed on an electric 
utility's "do not market list" shall be given the option to choose among 
different marketing channels they might desire to continue to keep open 
in order to learn about RES offers (i.e. direct mail, telephone, in-person 
solicitation).  Customers on the electric utility's "Do Not Market List" shall 
be able to remove themselves from the list or change their permissible 
marketing channel selections without restriction.  The electric utility's "Do 
Not Market List" shall contain at a minimum the customer's name, service 
address and if applicable the customer's phone number.   
 

 
 2.  RESA 
 
 3.  IEMC 
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 4.  NEMA 
 
 5.  Blue Star 
 
 6.  Dominion Retail 
 
 7.  CUB/AG 

 
 
C.  Analysis and Conclusion 
 

As ICEA notes, one of the consumer benefits contained in Staff's Proposed Rule 
is the availability for consumers who so choose to limit the marketing they receive from 
RESs by contacting their utility and asking to be placed on a "do not market list" 
maintained by the utility and provided to the RES.  The Commission is concerned, 
however, that rather than expand customers' choices and control over how they are 
marketed to by RESs, by including Staff's proposed "do not market list" definition in the 
Proposed Rule, the Commission could unintentionally end up limiting a customers’ 
choices and control over how they prefer to receive information on products and services 
from RESs.  [Alternative One]  Accordingly, the Commission agrees with ICEA that a 
definition of "do not market list" should not be included in the rule.  [Alternative Two]  
Accordingly, the Commission agrees that ICEA's alternative definition of "do not market 
list" should be included in the rule. 

 
 
 

SECTION 412.10 DEFINITION OF "RESIDENTIAL CUSTOMER" 
 
A.  Text of Section as Proposed by Staff  
 

Staff proposed the following definition of "residential customer" in its Reply 
Comment Rule:   “Residential customer” means the same as that term is defined in 83 Ill. 
Admin. Code 280." 

 
 B.  Parties Response 

 
1. ICEA 

 
ICEA supports the notion of ensuring whenever possible that terms have similar 

definitions across Administrative Code parts.  However, in this particular instance, ICEA 
notes that the current Part 280 (specifically Section 280.40, Part 280's definition section) 
does not define the term "residential customer"; rather, the current Part 280 defines the 
terms "customer" and "residential service".  Specifically, as currently defined in Section 
280.40:   
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"Customer" – a person who has agreed with a utility to pay for gas, 
electric, water or sanitary sewer utility service. 
 
"Residential Service" – gas, electric, water or sanitary sewer utility service 
for household purposes furnished to a dwelling of two units or less which 
is billed under a residential rate; or gas, electric, water or sanitary sewer 
utility service for household purposes furnished to a dwelling unit or units 
which is billed under a residential rate and which is registered by a 
separate meter for each dwelling unit. 
 
See, http://www.ilga.gov/commission/jcar/admincode/083/083002800000400R.html.  
 

ICEA is not opposed to a definition of "residential customer" appearing in Part 
412.  ICEA is aware that Part 280 is undergoing its own review in ICC Docket No. 06-
0703.  The parties in that proceeding appear to be contemplating a definition of 
"residential customer."  Specifically, Staff recently filed a proposed rule in that proceeding 
that contains the following definition of "residential customer": 

 
"Residential customer" means a customer receiving service for household 
purposes,  including service provided through a single meter to one or two 
dwelling units. 

 
See, ICC Docket No. 06-0703, Supplemental Rebuttal Testimony of Staff of the Illinois 
Commerce Commission, Staff Exhibit 2.0 Attachment A, Proposed Section 280.20, filed 
on e-Docket on August 25, 2010.   
 

Given the definition that appears to be contemplated in the Part 280 rulemaking, 
ICEA would not be opposed to incorporating the substance of the Part 280 proposed 
definition of "residential customer" into the Part 412 rule with one minor addition as 
follows to clarify the word "service":    

 
 "Residential customer" means a customer receiving retail electric service 
for household purposes,  including service provided through a single 
meter to one or two dwelling units. 

 
 

 2.  RESA 
 
 3.  IEMC 
 
 4.  NEMA 
 
 5.  Blue Star 
 
 6.  Dominion Retail 
 
 7.  CUB/AG 
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C.  Analysis and Conclusion 
 
 The Commission does not want the Part 412 rule to point to a definition 
contained in another Administrative Code Part that does not (at least as of yet) exist.  
Furthermore, the Commission recognizes that the definition of “residential customer” has 
broad implications beyond electric consumer protection rules.  Accordingly, the 
Commission finds ICEA's proposed definition to be reasonable and shall include it 
among the definitions set forth in Section 410.10. 
 
 
 
SECTION 412.100 APPLICATION OF SUBPART B 
 
A.  Text of Section as Proposed by Staff  
 
 Staff proposes the following revisions to the First Notice Rule's provision 
regarding the application of Subpart B (Marketing Practices): 
 

a) The provisions of this Subpart shall only apply to RESs serving or 
seeking to serve residential or small commercial customers, and only to 
the extent that the RESs provide services to residential or small 
commercial customers.  In addition, Section 412.170(d) shall apply to 
electric utilities. 

 

b) The following exceptions apply: Sections 412.170(a), (b) and (c) and 
412.180 shall apply to RESs serving or seeking to serve any retail 
customer, other than RESs certified (i) under subpart E of 83 Ill. Adm. 
Code 451, or (ii) under subpart B or C of 83 Ill. Adm. Code Part 451, to 
serve only their own load, and/or the load of a corporate affiliate and/or 
the load of an entity located on the site of a manufacturing or refining 
facility of the RES or its affiliate, when is fully integrated into the existing 
electrical distribution system of the refining or manufacturing facility. 

 
 B.  Parties Response 

 
1. ICEA 

 
 ICEA supports Staff's proposed additional language to Section 412.100. 
However, ICEA continues to object to the imposition of the requirements of Section 
Sections 412.170(a), (b) and (c) on RESs that serve commercial and industrial 
customers with annual electricity usage above 15,000 kWh a year. 
 
 In its Staff Report to the Commission, Staff notes that the marketing practices 
provisions contained in Subpart B apply to RESs serving or seeking to serve residential 
or small commercial customers and only to the extent such RESs provide services to 
residential or small commercial customers.  See, Office of Retail Market Development 
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Staff Report on Proposed Part 412, dated November 18, 2009 at 3.  Staff notes that 
"[r]esidential and small commercial customers generally have had the least experience in 
choosing an alternative provider for their electric supply service."  Id.  Staff then states, 
"However, the training of RES sales agents (Section 412.170(a) through (c) . . . are 
requirements that Staff finds appropriate even for RESs marketing and selling to larger 
commercial and industrial customers."  Id.  
   
 ICEA does not disagree with the standards set forth in Proposed Section 
412.170(a), (b) and (c).  What ICEA disagrees with is the notion that the Commission 
ought to break from the State's existing consumer protection construct which has created 
one of the most vibrant and successful commercial and industrial electric markets in the 
country to impose unnecessary and unsupported requirements upon sales agents that 
do not sell to residential or small commercial customers.  The sales agents that would be 
affected by this expansion serve commercial and industrial customers with annual 
electricity usage above 15,000 kWh a year. These larger commercial customers have 
been participating in the competitive retail electric market for several years now.  Most 
importantly, ICEA is not aware of any complaints to the Commission or problems 
associated with marketing efforts by RES to larger, more sophisticated commercial and 
industrial customers.  Absent greater factual support that identifies a need for the 
imposition of such standards, the Commission should properly limit the application of 
these new administrative rules to RESs seeking to serve or serving residential and small 
commercial customers.  
  
 Finally, Staff's proposed expansion runs contrary to the established framework in 
Illinois of differentiating requirements based on customer usage levels.  The existing 
regulatory and consumer protection framework under the Public Utilities Act and the 
Commission’s Rules differentiates certification, marketing, and other requirements based 
upon the usage levels of the customers that the ARES seeks to serve.  In the retail 
natural gas marketplace, recently-enacted consumer protection legislation for the retail 
natural gas industry (Public Act 95-1051) likewise focused on residential and small 
commercial natural gas customers only.   
 
 ICEA respectfully requests that the Commission retain the existing framework that 
demarks consumer protection rules based on a customer's usage and reject proposals-- 
although undoubtedly well intentioned-- to interject via administrative rule unnecessary 
requirements into what is a well functioning commercial and industrial retail electricity 
marketplace.     
 
 Accordingly, ICEA respectfully requests that the Commission consider the 
following additional changes to Section 412.100(b): 
 

b) The following exceptions apply: Sections 412.170(a), (b) and (c) and 
412.180 shall apply to RESs serving or seeking to serve any retail 
customer, other than RESs certified (i) under subpart E of 83 Ill. Adm. 
Code 451, or (ii) under subpart B or C of 83 Ill. Adm. Code Part 451, to 
serve only their own load, and/or the load of a corporate affiliate and/or 
the load of an entity located on the site of a manufacturing or refining 
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facility of the RES or its affiliate, when is fully integrated into the existing 
electrical distribution system of the refining or manufacturing facility. 

 
 2.  RESA 
 
 3.  IEMC 
 
 4.  NEMA 
 
 5.  Blue Star 
 
 6.  Dominion Retail 
 
 7.  CUB/AG 

 
 
C.  Analysis and Conclusion 

 
 The Commission agrees with ICEA that the existing framework that demarks 
consumer protection rules based on a customer's usage should be retained in Part 412.  
Accordingly, we adopt ICEA's revision to Section 412.100(b). 
 

 
 
 

SECTION 412.230 EARLY TERMINATION OF SALES CONTACT 
 
 
A.  Text of Section as Proposed by Staff  

 
 

 Staff proposes the following revisions to the First Notice Rule's Early Termination 
of Sales Contract provision:     
 

Section 412.230 Early Termination Fee of Sales Contract 
Any agreement between a RES and a customer that contains an early 
termination fee shall disclose the amount of the early termination fee or 
the formula used to calculate the termination fee. Any such agreement 
must also state that the early termination fee does not apply if the 
customer cancels the contract within the rescission period described in 
Section 412.210. In addition, aAny agreement that contains an early 
termination fee shall provide the customer the opportunity to contact the 
RES to terminate the agreement without any termination fee or penalty 
within 10 business days after the date of the first bill issued to the 
customer for products or services provided by the RES one time per 12-
month period.  The agreement shall disclose the opportunity and provide 
a toll-free phone number that the customer may call in order to terminate 
the agreement.  This requirement does not relieve the customer of 
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obligations to pay for services rendered under the agreement until service 
is prior to termination terminated. 
 

 Staff proposed further revisions to Section 412.230 in its August 23, 2010 e-mail 
to parties in this proceeding.  Specifically, Staff has proposed further revising this 
provision as follows: 
 

Section 412.230 Early Termination Fee of Sales Contract 
Any contract agreement between a RES and a customer that contains an 
early termination fee shall disclose the amount of the early termination fee 
or the formula used to calculate the termination fee. Any such agreement 
must also state that the early termination fee does not apply if the 
customer cancels the contract within the rescission period described in 
Section 412.210. In addition, a Any contract agreement that contains an 
early termination fee shall provide the customer the opportunity to contact 
the RES to terminate the contract agreement without any termination fee 
or penalty within 10 business days after the date of the first bill issued to 
the customer for products or services provided by the RES one time per 
12-month period.  The contract agreement shall disclose the opportunity 
and provide a toll-free phone number that the customer may call in order 
to terminate the contract agreement.  This requirement does not relieve 
the customer of obligations to pay for services rendered under the 
contract agreement until service is prior to termination terminated. 

 ICEA has no objections to the concepts contained in revised Section 412.230 set 
forth above and included in Staff's August 23rd Proposed Rule.  Section 412.230 
represents a provision, as mentioned in the introduction to this brief, that for ICEA is a 
product of compromise.  Section 412.230 provides consumers with an unprecedented 
opportunity to leave their agreements with RESs without being subject to a termination 
fee.  ICEA's lack of objection to this particular provision is a result of its understanding of 
how this provision will be applied and the current state of Staff's Proposed Rule as a 
whole. 
   
 Consequently, ICEA has no objection to most of the language revisions proposed 
by Staff to Section 412.230 in its August 23rd Proposed Rule.  However, ICEA 
recommends a further clarification to the once per 12-month period language that ICEA  
believes better reflects the intent of this provision to limit a customer's ability to exercise 
Section 412.230 to the 10 business day period after the date of the first bill the customer 
receives from the RES during the customer's contract period and any subsequent 
renewal period.  For example, as ICEA understands the intent behind Section 412.230, if 
a customer enters into a two year agreement with a RES, the customer only has the right 
to terminate the agreement without any termination fee or penalty one time during that 
two year period-- and that one time is right after receipt of the first bill from the RES in 
Year 1.  In addition, ICEA understands the intent of the 12-month language as an 
attempt to limit potential "gaming" by experienced retail shopping customers who might 
try to improperly exploit Section 412.230's ability to terminate their contract with any 
termination fee or penalty.  In other words, Section 412.230 is directed at protecting 
customers new to shopping for retail electricity as opposed to customers who are savvy 
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retail electric shoppers and who over the course of any given 12-month period repeatedly 
use Section 412.230 to get out of contracts without fee or penalty to leave for the next 
best deal to come along.   The proposed rule attempts to limit such abuse by placing a 
once per 12-month period on a customer's ability to exercise Section 412.230.  Given the 
above concerns, ICEA recommends that Section 412.230 be revised as follows 
(proposed change appears as bold text):   
 

Any contract agreement between a RES and a customer that contains an 
early termination fee shall disclose the amount of the early termination fee 
or the formula used to calculate the termination fee. Any such agreement 
must also state that the early termination fee does not apply if the 
customer cancels the contract within the rescission period described in 
Section 412.210. In addition, a Any contract agreement that contains an 
early termination fee shall provide the customer the opportunity to contact 
the RES to terminate the contract agreement without any termination fee 
or penalty within 10 business days after the date of the first bill issued to 
the customer for products or services provided by the RES one time per 
contract period or if the customer switches suppliers one time per 
12-month period.  The contract agreement shall disclose the opportunity 
and provide a toll-free phone number that the customer may call in order 
to terminate the contract agreement.  This requirement does not relieve 
the customer of obligations to pay for services rendered under the 
contract agreement until service is prior to termination terminated. 

 
 ICEA notes that other parties have suggested replacing Section 412.230's post-
bill right to terminate without penalty provision with a Uniform Disclosure Label.  ICEA is 
not opposed to such concept.  However, for ICEA, Staff's Proposed Rule as currently 
constituted and understood by ICEA, represents a compromise which carefully balances 
an appropriate level of consumer protections against the costs and impacts on RESs and 
the Commission's directive to promote the development of an effectively competitive 
retail electricity market that operates efficiently and benefits all Illinois consumers.  The 
addition of other requirements on top of Staff's proposed Section 412.210 and 412.230-- 
for example, the addition of a cap on early termination fees-- would upset the balance 
that the Proposed Rules have achieved and create an environment for retail electric 
competition detrimental to both consumers and retail electric suppliers. 
 
 

 2.  RESA 
 
 3.  IEMC 
 
 4.  NEMA 
 
 5.  Blue Star 
 
 6.  Dominion Retail 
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 7.  CUB/AG 
 
 

 
 
C.  Analysis and Conclusion 
 
 
 The Commission agrees that ICEA's proposed language better reflects the intent 
behind the 12-month limitation and hereby adopts the ICEA proposed language for 
inclusion in Section 412.230. 
 
 
 
SECTION 412.240 CONTRACT RENEWAL 
 
 
A.  Text of Section as Proposed by Staff  

 
 In its Reply Comment Rule, Staff proposes the following revisions to the First 

Notice Rule's Contract Renewal provision:     

Section 412.240 Contract Renewal   
a) Non-Automatic Renewal. The RES shall clearly disclose any 

renewal terms in its contracts including any cancellation 
procedure. For contracts with an initial term of six months or more, 
the RES shall send a notice of contract expiration separate from 
the bill at least 30 days prior to the date of contract expiration but 
no more than 60 days in advance of expiration. Nothing in this 
Section shall preclude a RES from offering a new contract to the 
customer at any other time during the contract period. If the 
customer enters into a new contract prior to the end of the 
contract expiration notice period, the notice of contract expiration 
under this Section is not required.

 

  The separate written notice of 
contract expiration shall include: 

1) A statement printed or visible from the outside of the 
envelope or in the subject line of the e-mail (if customer 
has agreed to receive official documents by e-mail) that 
states, “Contract Expiration Notice;” 

 
2) The anticipated bill cycle in which the existing contract will 

expire;   
 
3) A full description of the renewal offer, including the date 

service would begin under the new offer, if a renewal offer 
was provided; and 
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4) A statement, in at least 12 point font, that the customer 

must provide affirmative consent to accept the renewal 
offer and that establishing service with another RES can 
take up to 45 days and that failure to renew the existing 
contract or switch to another RES may result in the 
customer being reverted to the electric utility default 
service and provide in the statement the length of the 
electric utility tariff minimum stay period if applicable. 

 
b) Automatic Renewal. In addition to complying with the Illinois 

Automatic Renewal Act [815 ILCS 601], the RES shall clearly 
disclose any renewal terms in its contracts including any 
cancellation procedure. For contracts with an initial term of six 
months or more, the RES shall send a notice of contract renewal 
separate from the bill at least 30 days prior to the end of the initial 
contract term but no more than 60 days in advance of such date. 
Nothing in this Section shall preclude a RES from offering a new 
contract to the customer at any other time during the contract 
period.  If the customer enters into a new contract prior to the end 
of the contract expiration notice period, then notice of contract 
expiration under this Section is not required.

 

  The separate written 
notice of contract renewal shall include: 

1) A statement printed or visible from the outside of the 
envelope or in the subject line of the email (if customer has 
agreed to receive official documents by e-mail) that states, 
“Contract Renewal Notice;” 

 
2) The bill cycle in which service under the new term will 

begin;   
 
3) A statement in bold lettering, in at least 12 point font that 

the contract will automatically renew unless the customer 
cancels it, including the information needed to cancel; 

 
4) If the new contract term includes a termination fee, a 

statement that the customer has from the date of the 
contract renewal notice through the end of the existing 
contract term to notify the RES of his or her rejection of the 
new contract term to avoid incurring a termination fee 
under the new contract term;  

 
5) A Cclearly disclosure of

 

 the contract terms; including a full 
description of any renewal offers available to the customer; 
and 
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6) A statement in bold lettering, in at least 12 point font, that 
establishing service with another RES can take up to 45 
days, and failure to renew the existing contract or switch to 
another RES may result in the customer being reverted to 
the electric utility default service and provide in the 
statement the length of the electric utility tariff minimum 
stay period if applicable. 

 
ICEA proposes a minor edit to staff’s proposed language in Section 412.240(b) 

Automatic Renewal.  Specifically, ICEA propose the following change to Section 
412.240(b) (proposed change appears as bold text) to ensure consistent use of terms in 
sub-section (b):   

 
b) Automatic Renewal. In addition to complying with the Illinois 

Automatic Renewal Act [815 ILCS 601], the RES shall clearly 
disclose any renewal terms in its contracts including any 
cancellation procedure. For contracts with an initial term of six 
months or more, the RES shall send a notice of contract renewal 
separate from the bill at least 30 days prior to the end of the initial 
contract term but no more than 60 days in advance of such date. 
Nothing in this Section shall preclude a RES from offering a new 
contract to the customer at any other time during the contract 
period.  If the customer enters into a new contract prior to the end 
of the contract expiration notice period, then notice of contract 
expiration renewal under this Section is not required.

 

  The 
separate written notice of contract renewal shall include: 

ICEA concurs with Staff's proposed Section 412.240 set forth in Staff's Reply 
Comment Rule with the above minor edit.     
 

 
 2.  RESA 
 
 3.  IEMC 
 
 4.  NEMA 
 
 5.  Blue Star 
 
 6.  Dominion Retail 
 
 7.  CUB/AG 
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C.  Analysis and Conclusion 
 
 The Commission agrees with ICEA that the word "expiration" should be changed 
to "renewal" in Section 412.240(b) in order to make the text consistent with the rest of 
sub-section (b). 

 
 
 
II.  UNOPPOSED STAFF PROPOSED LANGUAGE 
 
 [To Be Determined-- Subject to Review of parties Initial Briefs.] 
 

 
III.  PROPOSALS NOT ADDRESSED IN THE FIRST NOTICE RULE OR STAFF'S 

PROPSED RULE 
 

[A few potential issues are set forth below.  A complete listing cannot be known prior to a 
review of the parties Initial Briefs.] 

 
 

 
MONETARY CAPS ON EARLY TERMINATION FEES 
 

Arbitrary limits on termination fees do not ensure good, quality service and lower 
prices but instead limit product offerings and likely raise prices, particularly for longer-
term contract offerings.  Such a result is inconsistent with the Public Utility Act's mandate 
to foster retail electric competition as well as the Public Utility Act's recognition that there 
is a place for arms-length early termination fees.  The idea of capping early termination 
fees was raised in the workshops leading up to the initiation of the Commission's Part 
412 rulemaking.  Notably, the Commission rejected the inclusion of a cap on early 
termination fees in its First Notice Rule and the Commission continues to reject such a 
proposal now. 

 
The Commission rejects CUB/AG's proposal to cap early termination fees at "$50 

total regardless of whether or not the agreement is a multiyear agreement." CUB/AG 
posit that a cap is needed to prevent an ARES from substituting cancellation fee revenue 
in exchange for "good, quality service and low product price."  See, CUB/AG Initial 
Comments at 10-11.    

 
The Commission agrees with CUB/AG that ARES should be in the business of 

providing power and energy and related services, not in "farming" cancellation fees.  
That being said, CUB/AG's proposed $50 cap on termination fees is misguided on 
several fronts and is accordingly rejected by the Commission. 

 
First, the General Assembly has not seen fit to cap termination for electric 

providers.  Specifically, Section 16-115A(c) of the Act allows for "arms-length 
agreement[s] between a supplier and a retail customer that sets . . . provisions 
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governing early termination through a . . . contract as allowed by Section 16-119."  See. 
220 ILCS 5/16-115A(c).  Section 16-119 of the Act states that an ARES "may establish . 
. . provisions governing early termination through a . . . contract."   Section 16-119 
further states that "Any . . . charge or penalty with early termination of a contract; shall 
be conspicuously disclosed in any . . . contract."  See, 220 ILCS 5/16-119.  Simply put, if 
the General Assembly had wanted to express a limit on early termination fees for electric 
providers they could have, and presumably would have, in Article 16 of the PUA.  No 
such limitations exist.  To the contrary, as set forth above, the General Assembly clearly 
contemplated an environment where early termination fees could be arrived at through 
arms length negotiations so long as conspicuously disclosed.     

 
Second, Staff's Proposed Rule provides customers with unprecedented 

opportunities to leave their agreement without being subject to a termination fee.  
Specifically, Section 412.210 of Staff's August 23rd Proposed Rule provides that:  

 
If a residential the customer wishes to rescind its the pending enrollment with the 
supplier RES, the customer will not incur any early termination fees if the 
customer contacts either the electric utility or the RES within ten calendar days 
after the electric utility’s acceptance of processes the enrollment request. If a 
small commercial customer wishes to rescind the pending enrollment with the 
RES, the customer will not incur any early termination fees if the customer 
contacts the RES within ten calendar days after the electric utility process the 
enrollment request.   

 
And, Section 412.230 of Staff's August 23rd Proposed Rule provides that: 
 

Any contract agreement that contains an early termination fee shall provide the 
customer the opportunity to contact the RES to terminate the contract agreement 
without any termination fee or penalty within 10 business days after the date of 
the first bill issued to the customer for products or services provided by the RES 
one time per 12-month period. 

 
These two provisions, coupled with the disclosure provisions in the Act and the proposed 
rule, provide consumers with substantial time to reconsider without penalty (if one 
applied) their decision to enter into an agreement with an ARES. 
 

Third, CUB/AG posit that a cancellation fee cap is needed because without such 
a cap suppliers will "substitute good, quality service and low product price" for the 
revenue that cancellation fees provide.  See, CUB/AG Initial Comments at 10-11.  To the 
contrary, early termination fees can provide customers with a lower per kWh price than 
they might have with a cap on termination fees in place.  Somewhat like a higher 
deductible can lower a consumers annual insurance premium, a higher termination fee 
can at times mean a lower per kWh price than might otherwise apply.  Indeed, as ICEA 
notes, some customers prefer a higher penalty for termination in exchange for a lower 
rate.  
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In addition, there are differences in the way gas and electricity is procured by 
retail energy suppliers.  For example, an ARES cannot store electricity for future resale 
the way an AGS can store natural gas.  Also, an ARES likely would enter into longer 
term wholesale arrangements to supply longer term fixed price retail contracts.  As 
RESA explained in detail in their Initial Comments, these arrangements have a cost 
associated with them and that cost may very well overwhelm a $50 cap.    

 
Fourth, as ICEA notes, the early termination complaints in the Illinois natural gas 

market largely involved the actions of one alternative gas supplier.  Although the level of 
retail electric marketing to residential and small commercial customers is quite limited at 
the moment, the overall retail electric market in Illinois just recently celebrated its 10th 
anniversary.  Over half of the electric load in the State is served by retail electric 
suppliers.  The Commission is not aware of any significant level of complaints during this 
time frame focused on early termination fees. 

 
Finally, the Commission notes that at least one party-- ICEA-- has premised its 

support for other provisions of the Proposed Rule on the absence of an early termination 
fee cap.  The Commission is not inclined to base its own conclusions on what a party 
may or may not have taken into consideration as they evaluated their own respective 
negotiation positions.  That being said, the Commission appreciates all of the parties 
efforts to arrive whenever possible at compromise positions.  And,  while not a basis for 
the Commission's decision to reject a cap on early termination fees, the Commission 
does note that the imposition of such a cap would likely lead to less consensus on the 
rule's key consumer protection provisions contained in Section 412.210 and 412.230. 

 
 
 
MANDATORY PER-KWH PRICING FOR POWER AND ENERGY SERVICE 
 

The Commission does not support proposals that expressly or effectively limit the 
development of retail products to a per-kWh pricing construct.  Proposals that mandate 
per-kWh pricing for the power and energy service provided by RESs are fundamentally 
flawed, contrary to the best interests of consumers, and contrary to the Office of Retail 
Market Development's charge to promote retail electric competition.   

 
  ICEA notes that to its knowledge, no other state with competitive retail electric 

markets mandates that a supplier's retail electric products must be designed solely on a 
per kWh basis.  Nor has the Commission or the General Assembly established a similar 
requirement for Alternative Gas Suppliers.  In addition to the above, the Commission 
concurs with the arguments set forth on pages 4-6 of ICEA's Verified Reply Comments 
of ICEA filed on e-Docket on April 22, 2010. 

 
 
 
 
 
 
 



ICEA ATTACHMENT A 
Proposed Draft Second Notice Order 

 
 
 

17 
 

IV  Findings and Ordering Paragraphs  
 
 The Commission, having considered the entire record and being fully advised in the 
premises, is of the opinion and finds that:  
 

 
(1) the Commission has jurisdiction over the subject matter herein;  
 
(2) the recitals of fact set forth in the prefatory portion of this order are supported by the 
record and are hereby adopted as findings of fact;  
 
(3) the proposed rule at 83  Ill. Adm. Code 412, as reflected in the attached Appendix 
___, and the proposed amendment to 83 Ill. Adm. Code 453, as reflected in the attached 
Appendix ___, should be submitted to the Joint Committee on Administrative Rules of 
the Illinois General Assembly to begin the second notice period;  
 
(4) this proceeding is a rulemaking and should be conducted as such.  

 
 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the proposed 
rule at 83  Ill. Adm. Code 412, as reflected in the attached Appendix ___, and the proposed 
amendment to 83 Ill. Adm. Code 453, as reflected in the attached Appendix ___, should be 
submitted to the Joint Committee on Administrative Rules of the Illinois General Assembly, 
pursuant to Section 5-40(c) of the Illinois Administrative Procedure Act.  
 
 IT IS FURTHER ORDERED that this order is not final and is not subject to the 
Administrative Review Law.  
 
 
DATED:      September 17, 2010 
       
 
BRIEFS ON EXCEPTIONS DUE:  September 29, 2010      
 


