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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
Illinois Commerce Commission 
On Its Own Motions 
 
 
Adoption of 83 Ill. Adm. Code 412 and 453 

 
) 
) 
) 
) 
) 

 
 
 
No. 09-0592 
 

 
 

INITIAL BRIEF OF 
THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION 

 
The Illinois Competitive Energy Association (“ICEA”),1

Introduction 

 by and through its counsel, 

respectfully submits the following Initial Brief and Proposed Order (Attachment A) in the above 

captioned proceeding.   

 ICEA is an Illinois not-for-profit corporation established as an Illinois-based trade 

association to represent the interests of competitive energy suppliers, including licensed 

Alternative Retail Electric Suppliers ("ARESs"), and others interested in preserving and 

enhancing opportunities for customer choice and competition in the electric and natural gas 

industries in Illinois.  ICEA’s members include some of the largest competitive energy suppliers 

in Illinois, such as Ameren Energy Marketing, Champion Energy, LLC, Constellation 

NewEnergy Inc., Direct Energy Services, LLC, Exelon Energy Company, Integrys Energy 

Services, Inc., MC2 Energy Services, LLC, and Nordic Energy Services, LLC.  ICEA’s members 

serve residential, commercial, industrial, and public sector customers, including companies 

involved in the manufacturing industry, retail businesses; local units of government; cultural, 

                                                 
1 The comments expressed in this filing represent the position of ICEA as an organization but may not represent the 
views of any particular member of ICEA. 
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sporting, and educational institutions; as well as hospitals, hotels, and restaurants throughout the 

state of Illinois.  

 ICEA believes that appropriately tailored consumer education and protection provisions 

are the foundation upon which well-functioning robust competitive retail markets must rest.  

ICEA appreciates the time and effort expended by the Staff of the Illinois Commerce 

Commission ("Staff") and parties to this proceeding to develop Part 412 requirements as well as 

the Staff and parties willingness to explore opportunities for compromise where possible.   

 To be sure while Staff's Proposed Rule reflects many areas of compromise, there are 

issues for which compromise has not been reached and may not be reached.  Indeed, ICEA will 

address some of those issues in this Initial Brief.  Nevertheless, ICEA believes that throughout 

this rulemaking Staff has strived hard to balance the various positions presented by the parties 

with the Commission's legislative direction to "promote the development of an effectively 

competitive retail electricity market that operates efficiently and benefits all Illinois consumers."  

See, Section 20-102(d) of the Illinois Public Utilities Act.  As with any such balancing effort, the 

end product-- whether for a specific requirement or the rules taken as a whole-- may not 

necessarily reflect the preferred outcome sought by any one party. 

 As the ALJ and the Commission consider potential refinements to the language and 

requirements contained in the Second Notice Rule, ICEA agrees with a principle set forth by 

Dominion that changes to the proposed rule should involve "a proper evaluation of the costs and 

benefits of the rules.  Customers will be harmed by burdensome rules that impose significant 

costs on ARES with little benefit to consumers."  See, Initial Comments of Dominion Retail, Inc. 

at 1.   
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Organization of Initial Brief 

At the workshop held by Staff on August 6, 2010, the parties agreed to use as the starting 

point for their Initial Brief and Proposed Order the revised rules attached to Staff's Corrected 

Verified Reply Comments filed on e-docket on April 23, 2010 (hereinafter "Staff's Reply 

Comments Rule").   In addition, ICEA comments in this brief upon language proposed by Staff in 

an attachment sent via e-mail to parties in this proceeding on August 23, 2010 (hereinafter 

"Staff's August 23rd Proposed Rule").  For convenience sake, if a specific reference is not 

required by the context of the brief, ICEA will refer to "Staff's Reply Comment Rule" and "Staff's 

August 23rd Proposed Rule" as "Staff's Proposed Rule" or simply the "Proposed Rule".  

ICEA's Initial Brief is divided into three main sections.  Section I "ICEA Open Issues" 

sets forth provisions proposed by Staff for which ICEA respectfully suggests further revisions are 

necessary and/or for which ICEA has additional commentary.  Specifically, Section I addresses 

the  following provisions: 

• 412.10 Definition of "Do Not Market List" 
• 412.10 Definition of "Residential Customer" 
• 412.100 Application of Subpart B 
• 412.110 Uniform Disclosure Statement 
• 412.230 Early Termination of Sales Contract 
• 412.240 Contract Renewal 

 Section II "ICEA Closed Issues" sets forth provisions proposed by Staff in its Proposed 

Rule which ICEA either supports or has no objection to as proposed at this time.  ICEA reserves 

the right to further comment upon the provisions set forth in Section II after having the benefit of 

reviewing the other parties Initial Briefs and the ALJ's Proposed Order.  Specifically, Section II 

identifies the following provisions: 

• 412.10 Definition of "Complaint" 
• 412.10 Definition of "Rescind" 
• 412.30 Construction of this Part 
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• 412.130 Telemarketing  
• 412.140 Inbound Enrollment Calls  
• 412.160 Online Marketing  
• 412.170 Training of Sales Agents 
• 412.180 Records Retention and Availability 
• 412.200 Applicability of Subpart C 
• 412.210 Rescission of Sales Contract 
• 412.240 Contract Renewal 
• 412.250 Assignment 
• 412.300 Application of Subpart D 
• 412.310 Required RES Information 
• 412.320 Dispute Resolution 
• 453.40 (of 83. Ill Adm. Code Part 453) Additional Requirements for an Electronic LOA  
 

 Section III, "Issues Not Addressed in Staff's Proposed Rule", addresses various issues 

which have been proposed by certain parties over the course of this rulemaking but which are not 

addressed in the Commission's First Notice Rule ("FNR")(attached to the Commission's 

December 2, 2009 order in this proceeding as Appendix A) and which also are not addressed in 

Staff's Reply Comments Rule or Staff's August 23rd Proposed Rule.  Specifically, Section III 

addresses: 

• Monetary Caps on Early Termination Fees 
• Mandatory per-kWh Pricing Proposals for Power and Energy Service 
• Uniform Disclosure Statement  
• Force Majeure Disclosure to Customers Instead of Staff 
• Additional Door-to-Solicitation Requirements 
• Customer Authorization Rules 
• Green Energy Marketing Rules 
• Compressed timeframes to investigate and respond to customer complaints. 
• Complaint Reporting Format 
• Future Enrollment Dates 
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SECTION I:  ICEA OPEN ISSUES 

 Section I "ICEA Open Issues" sets forth provisions proposed by Staff for which ICEA 

respectfully suggests further revisions and/or for which ICEA has additional commentary.  

Specifically, Section I addresses the  following provisions: 

• 412.10 Definition of "Do Not Market List" (and related Section 412.170(d)) 
• 412.10 Definition of "Residential Customer" 
• 412.100 Application of Subpart B 
• 412.110 Uniform Disclosure Statement 
• 412.230 Early Termination of Sales Contract 
• 412.240 Contract Renewal 

 

412.10 Definition of "Do Not Market List" (and related Section 412.170(d)) 

One of the consumer benefits contained in Staff's Proposed Rule is the availability for 

consumers who so choose to limit the marketing they receive from RESs by contacting their 

utility and asking to be placed on a "do not market list" maintained by the utility and provided to 

the RES.  See, Section 412.170(d).  ICEA supports the "do not market list" in concept.   ICEA is 

concerned, however, that rather than expand customers' choices and control over how they are 

marketed to by RESs, Staff's proposed "do not market list" definition and Section 412.70(d) limit 

a customers’ choices and control over how they prefer to receive information on products and 

services from RESs. 

Staff has proposed the following changes to Section 412.70(d): 

A RES and its sales agents shall refrain from any direct marketing or 
soliciting of power and energy service to customers on the electric utility's 
Do Not Market List, which the electric utility shall make available to 
RESs at least monthly on the 15th calendar day of the month. If the 15th 
calendar day is a non-business day, the electric utility shall make the list 
available on the next business day following the 15th calendar day of that 
month. The Do Not Market List maintained by the electric utility shall 
contain the customer’s name, service address, and phone number(s). A 
RES shall use the most current version of the Do Not Market List 
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available; however, in assessing compliance with this section, 31 days will 
be afforded to a RES to account for the time required by the RES to 
disseminate and process the list internally. 

 

Staff has also proposed adding the following definition of "Do Not Market List" to the 

rule: 

“Do Not Market List” means a list of names, addresses and/or phone 
numbers of customers who contacted the electric utility to avoid any 
marketing or soliciting from a RES. 

 
See, Staff Proposed Rule Section 412.10.     

ICEA does not believe that a definition of "do not market list" is necessary-- either in 

Section 412.10 or as a sentence in Section 412.70(d).  Rather, ICEA believes the Commission 

should retain the flexibility that not defining "do not market" list allows.  Specifically, by not 

locking the definition of "do not market list" into a rule that could potentially remain unchanged 

for years, the Commission, the Office of Retail Market Development, electric utilities and 

interested parties will be able to more readily address and refine appropriate parameters for how a 

utility's "do not market" list should function in light of ongoing market conditions.   As noted 

above, the "do not market list" requirement is set forth in Section 412.170(d) so the lack of a 

definition in the rule does not negate the Section 412.70(d) requirement.   

If the Commission decides to use a definition of "do not market list" in the rule, ICEA 

respectfully suggests it should allow for greater customer choice and control and be broad enough 

to easily permit future revision and refinement.  Towards that end, ICEA respectfully suggests 

that if the Commission decides to define "do not market list" in the rule then the definition 

proposed by Staff should be replaced in its entirety by the following: 

“Do Not Market List” means a list maintained by the electric utility of 
customers  that have contacted the electric utility and asked not to be 
marketed to by RESs.   Customers seeking to be placed on an electric 
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utility's "do not market list" shall be given the option to choose among 
different marketing channels they might desire to continue to keep open in 
order to learn about RES offers (i.e. direct mail, telephone, in-person 
solicitation).  Customers on the electric utility's "Do Not Market List" 
shall be able to remove themselves from the list or change their 
permissible marketing channel selections without restriction.  The electric 
utility's "Do Not Market List" shall contain at a minimum the customer's 
name, service address and if applicable the customer's phone number.   

 
  

412.10 Definition of "Residential Customer" 

The Commission's First Notice Rule did not include a definition of the term "residential 

customer".  Staff proposed the following definition of "residential customer" in its Reply 

Comment Rule:   “Residential customer” means the same as that term is defined in 83 Ill. Admin. 

Code 280." 

ICEA supports the notion of ensuring whenever possible that terms have similar 

definitions across Administrative Code parts.  However, in this particular instance, ICEA notes 

that the current Part 280 (specifically Section 280.40, Part 280's definition section) does not 

define the term "residential customer"; rather, the current Part 280 defines the terms "customer" 

and "residential service".  Specifically, as currently defined in Section 280.40:   

"Customer" – a person who has agreed with a utility to pay for gas, electric, 
water or sanitary sewer utility service. 
 
"Residential Service" – gas, electric, water or sanitary sewer utility service 
for household purposes furnished to a dwelling of two units or less which is 
billed under a residential rate; or gas, electric, water or sanitary sewer utility 
service for household purposes furnished to a dwelling unit or units which is 
billed under a residential rate and which is registered by a separate meter for 
each dwelling unit. 

 

See, http://www.ilga.gov/commission/jcar/admincode/083/083002800000400R.html.  
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ICEA is not opposed to a definition of "residential customer" appearing in Part 412.  

ICEA is aware that Part 280 is undergoing its own review in ICC Docket No. 06-0703.  The 

parties in that proceeding appear to be contemplating a definition of "residential customer."  

Specifically, Staff recently filed a proposed rule in that proceeding that contains the following 

definition of "residential customer": 

"Residential customer" means a customer receiving service for household 
purposes,  including service provided through a single meter to one or two 
dwelling units. 

 

See, ICC Docket No. 06-0703, Supplemental Rebuttal Testimony of Staff of the Illinois 

Commerce Commission, Staff Exhibit 2.0 Attachment A, Proposed Section 280.20, filed on e-

Docket on August 25, 2010.   

Given the definition that appears to be contemplated in the Part 280 rulemaking, ICEA 

would not be opposed to incorporating the substance of the Part 280 proposed definition of 

"residential customer" into the Part 412 rule with one minor addition as follows to clarify the 

word "service":    

 "Residential customer" means a customer receiving retail electric service 
for household purposes,  including service provided through a single 
meter to one or two dwelling units. 

 

 

Section 412.100 Application of Subpart B 

Staff proposes the following revisions to the First Notice Rule's provision regarding the 

application of Subpart B (Marketing Practices): 

a) The provisions of this Subpart shall only apply to RESs serving or 
seeking to serve residential or small commercial customers, and 
only to the extent that the RESs provide services to residential or 
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small commercial customers.  In addition, Section 412.170(d) shall 
apply to electric utilities. 

b) The following exceptions apply: Sections 412.170(a), (b) and (c) 
and 412.180 shall apply to RESs serving or seeking to serve any 
retail customer, other than RESs certified (i) under subpart E of 83 
Ill. Adm. Code 451, or (ii) under subpart B or C of 83 Ill. Adm. 
Code Part 451, to serve only their own load, and/or the load of a 
corporate affiliate and/or the load of an entity located on the site of 
a manufacturing or refining facility of the RES or its affiliate, 
when is fully integrated into the existing electrical distribution 
system of the refining or manufacturing facility. 

 

ICEA supports Staff's proposed additional language to Section 412.100. Additionally,  

however, ICEA would not impose the requirements of Section Sections 412.170(a), (b) and (c) 

on RESs that serve commercial and industrial customers with annual electricity usage above 

15,000 kWh a year. 

In its Staff Report to the Commission, Staff notes that the marketing practices provisions 

contained in Subpart B apply to RESs serving or seeking to serve residential or small commercial 

customers and only to the extent such RESs provide services to residential or small commercial 

customers.  See, Office of Retail Market Development Staff Report on Proposed Part 412, dated 

November 18, 2009 at 3.  Staff notes that "[r]esidential and small commercial customers 

generally have had the least experience in choosing an alternative provider for their electric 

supply service."  Id.  Staff then states, "However, the training of RES sales agents (Section 

412.170(a) through (c) . . . are requirements that Staff finds appropriate even for RESs marketing 

and selling to larger commercial and industrial customers."  Id.    

ICEA does not disagree with the standards set forth in Proposed Section 412.170(a), (b) 

and (c).  What ICEA disagrees with is the notion that the Commission ought to break from the 

State's existing consumer protection construct which has created one of the most vibrant and 

successful commercial and industrial electric markets in the country to impose unnecessary and 
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unsupported requirements upon sales agents that do not sell to residential or small commercial 

customers.  The sales agents that would be affected by this expansion serve commercial and 

industrial customers with annual electricity usage above 15,000 kWh a year. These larger 

commercial customers have been participating in the competitive retail electric market for several 

years now.  Most importantly, ICEA is not aware of any complaints to the Commission or 

problems associated with marketing efforts by RES to larger, more sophisticated commercial and 

industrial customers.  Absent greater factual support that identifies a need for the imposition of 

such standards, the Commission should properly limit the application of these new administrative 

rules to RESs seeking to serve or serving residential and small commercial customers.   

Finally, Staff's proposed expansion runs contrary to the established framework in Illinois 

of differentiating requirements based on customer usage levels.  The existing regulatory and 

consumer protection framework under the Public Utilities Act and the Commission’s Rules 

differentiates certification, marketing, and other requirements based upon the usage levels of the 

customers that the ARES seeks to serve.  In the retail natural gas marketplace, recently-enacted 

consumer protection legislation for the retail natural gas industry (Public Act 95-1051) likewise 

focused on residential and small commercial natural gas customers only.   

ICEA respectfully requests that the Commission retain the existing framework that 

demarks consumer protection rules based on a customer's usage and reject proposals-- although 

undoubtedly well intentioned-- to interject via administrative rule unnecessary requirements into 

what is a well functioning commercial and industrial retail electricity marketplace.     

Accordingly, ICEA respectfully requests that the Commission consider the following 

additional changes to Staff's proposed Section 412.100(b): 

b) The following exceptions apply: Sections 412.170(a), (b) and (c) 
and 412.180 shall apply to RESs serving or seeking to serve any 
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retail customer, other than RESs certified (i) under subpart E of 83 
Ill. Adm. Code 451, or (ii) under subpart B or C of 83 Ill. Adm. 
Code Part 451, to serve only their own load, and/or the load of a 
corporate affiliate and/or the load of an entity located on the site of 
a manufacturing or refining facility of the RES or its affiliate, 
when is fully integrated into the existing electrical distribution 
system of the refining or manufacturing facility. 

 

 

Section 412.110 Uniform Disclosure Statement 
  

In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Uniform Disclosure Statement provision:   

Section 412.110 Uniform Disclosure Statement  
In addition to providing the customer with a copy of the sales contract, a 
RES or one of its sales agents must disclose the following information to 
the customer prior to any enrollment for electric service, regardless of the 
form of marketing used. The written Uniform Disclosure statement must 
use 12 point font or larger, and, if it is a separate document, it must not 
exceed two pages in length:  
 
a) The legal name of the RES; and the name under which the RES 

will market its products, if different; 
 
b) The RES’s business address;  
 
c) The RES’s toll-free telephone number for billing questions, 

disputes, and complaints as well as the Commission’s toll-free 
phone number for complaints; 

 
d) The charges for the service for the length of the contract: if any 

charges are variable during the term of the contract, an explanation 
of how the variable charges are determined;  

 
e) The length of the agreement including any possible automatic 

renewal clause; 
 
f) The presence or absence of early termination fees or penalties, and 

applicable amounts or the formula pursuant to which they are 
calculated; 
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g) Any requirement to pay a deposit for power and energy service, the 
estimated amount of the deposit or basis on which it is calculated, 
when the deposit will be returned, and if the deposit will accrue 
interest; 

 
h) Any fees assessed by the RES to a customer for switching to the 

RES; 
 
i) The name of the power and energy service for which the customer 

is being solicited; 
 
j) A statement that the customer may rescind the agreement within 

ten calendar days after the electric utility processes the enrollment 
request by contacting either the RES or the electric utility and 
provide both phone numbers; 

 
k) A statement that the RES is an independent seller of power and 

energy service certified by the Commission, and that the sales 
agent is not representing or acting on behalf of the electric utility, 
governmental bodies, or consumer groups; 

 
l) A statement that the electric utility remains responsible for the 

delivery of power and energy to the customer’s premise and will 
continue to respond to any service calls and emergencies and that 
switching to a RES will not impact the customer’s electric service 
reliability; 

 
m) A statement that the customer will receive written notification 

from the electric utility confirming a pending switch of the 
customer’s power and energy supplier; 

 
n) If savings are guaranteed under certain circumstances, the RES 

must provide a written statement, in plain language, describing the 
conditions that must be present in order for the savings to occur.  
In the case of telemarketing and in-bound enrollment calls, such 
statement shall be provided in accordance with Sections 412.130 
(e) and 412.140 (c); and 

 
o) If a product is being offered at a fixed monthly charge that does 

not change with the customer’s usage and the fixed monthly charge 
does not include delivery service charges, the RES must provide a 
statement to the customer that the fixed monthly charge is for 
supply charges only and that it does not include delivery service 
charges and applicable taxes; therefore the fixed monthly charge is 
not the total monthly amount for electric service. 
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Staff proposed further revisions to Section 412.110 in its August 23, 2010 e-mail to 

parties in this proceeding.  Specifically, Staff revised its definition to read as follows: 

Section 412.110 Uniform Disclosure Statement  
In addition to providing the customer with a copy of the sales contract, a 
RES or one of its sales agents must disclose the following information to 
the customer prior to any enrollment for electric service, regardless of the 
form of marketing used. The written Uniform Disclosure statement must 
use 12 point font or larger, and, if it is a separate document, it must not 
exceed two pages in length:  
 
a) The legal name of the RES; and the name under which the RES 

will market its products, if different; 
 
b) The RES’s business address;  
 
c) The RES’s toll-free telephone number for billing questions, 

disputes, and complaints as well as the Commission’s toll-free 
phone number for complaints; 

 
d) The charges for the service for the length of the contract: if any 

charges are variable during the term of the contract, an explanation 
of how the variable charges are determined;  

 
e) The length of the contract agreement including any possible 

automatic renewal clause; 
 
f) The presence or absence of early termination fees or penalties, and 

applicable amounts or the formula pursuant to which they are 
calculated; 

 
g) Any requirement to pay a deposit for power and energy service, the 

estimated amount of the deposit or basis on which it is calculated, 
when the deposit will be returned, and if the deposit will accrue 
interest; 

 
h) Any fees assessed by the RES to a customer for switching to the 

RES; 
 
i) The name of the power and energy service for which the customer 

is being solicited; 
 
j) A statement that the customer may rescind the contract, by 

contacting the RES, before the RES submits the enrollment request 
to the electric utility. 
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j k) A statement that the customer may rescind the agreement  contract 

and the pending enrollment within ten calendar days after the 
electric utility processes the enrollment request by contacting 
either the RES and that residential customers may rescind the 
contract and the pending enrollment by contacting either the RES 
or the electric utility and provide both phone numbers; 

 
k l)  A statement that the RES is an independent seller of power and 

energy service certified by the Commission, and that the sales 
agent is not representing or acting on behalf of the electric utility, 
governmental bodies, or consumer groups; 

 
l m) A statement that the electric utility remains responsible for the 

delivery of power and energy to the customer’s premise and will 
continue to respond to any service calls and emergencies and that 
switching to a RES will not impact the customer’s electric service 
reliability; 

 
m n) A statement that the customer will receive written notification 

from the electric utility confirming a pending switch of the 
customer’s power and energy supplier; 

 
n o) If savings are guaranteed under certain circumstances, the RES 

must provide a written statement, in plain language, describing the 
conditions that must be present in order for the savings to occur.  
In the case of telemarketing and in-bound enrollment calls, such 
statement shall be provided in accordance with Sections 412.130 
(e) and 412.140 (c); and 

 
o p) If a product is being offered at a fixed monthly charge that does 

not change with the customer’s usage and the fixed monthly charge 
does not include delivery service charges, the RES must provide a 
statement to the customer that the fixed monthly charge is for 
supply charges only and that it does not include delivery service 
charges and applicable taxes; therefore the fixed monthly charge is 
not the total monthly amount for electric service. 

 

The italicized text in the first sentence of Section 412.110 directly above was deleted by Staff in 

their Reply Comment Rule.  The language reappears in the August 23 Proposed rule but is not underlined 

by Staff.  ICEA is unsure of Staff's intent with regard to this italicized text.  ICEA concurs with Staff's 
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proposed Section 412.110 set forth in its August 23rd rule if the italicized language is stricken as 

it was in Staff's Reply Comment Rule. 

 

Section 412.230 Early Termination of Sales Contract 

Staff proposes the following revisions to the First Notice Rule's Early Termination of 

Sales Contract provision:     

Section 412.230 Early Termination Fee of Sales Contract 
Any agreement between a RES and a customer that contains an early 
termination fee shall disclose the amount of the early termination fee or 
the formula used to calculate the termination fee. Any such agreement 
must also state that the early termination fee does not apply if the 
customer cancels the contract within the rescission period described in 
Section 412.210. In addition, aAny agreement that contains an early 
termination fee shall provide the customer the opportunity to contact the 
RES to terminate the agreement without any termination fee or penalty 
within 10 business days after the date of the first bill issued to the 
customer for products or services provided by the RES one time per 12-
month period.  The agreement shall disclose the opportunity and provide a 
toll-free phone number that the customer may call in order to terminate the 
agreement.  This requirement does not relieve the customer of obligations 
to pay for services rendered under the agreement until service is prior to 
termination terminated. 

 

Staff proposed further revisions to Section 412.230 in its August 23, 2010 e-mail to 

parties in this proceeding.  Specifically, Staff has proposed further revising this provision as 

follows: 

Section 412.230 Early Termination Fee of Sales Contract 
Any contract agreement between a RES and a customer that contains an 
early termination fee shall disclose the amount of the early termination fee 
or the formula used to calculate the termination fee. Any such agreement 
must also state that the early termination fee does not apply if the 
customer cancels the contract within the rescission period described in 
Section 412.210. In addition, a Any contract agreement that contains an 
early termination fee shall provide the customer the opportunity to contact 
the RES to terminate the contract agreement without any termination fee 
or penalty within 10 business days after the date of the first bill issued to 
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the customer for products or services provided by the RES one time per 
12-month period.  The contract agreement shall disclose the opportunity 
and provide a toll-free phone number that the customer may call in order 
to terminate the contract agreement.  This requirement does not relieve the 
customer of obligations to pay for services rendered under the contract 
agreement until service is prior to termination terminated. 

 

ICEA has no objections to the concepts contained in revised Section 412.230 set forth 

above and included in Staff's August 23rd Proposed Rule.  Section 412.230 represents a 

provision, as mentioned in the introduction to this brief, that for ICEA is a product of 

compromise.  Section 412.230 provides consumers with an unprecedented opportunity to leave 

their agreements with RESs without being subject to a termination fee.  ICEA's lack of objection 

to this particular provision is a result of its understanding of how this provision will be applied 

and the current state of Staff's Proposed Rule as a whole.   

Consequently, ICEA has no objection to most of the language revisions proposed by Staff 

to Section 412.230 in its August 23rd Proposed Rule.  However, ICEA recommends a further 

clarification to the once per 12-month period language that we believe better reflects the intent of 

this provision to limit a customer's ability to exercise Section 412.230 to the 10 business day 

period after the date of the first bill the customer receives from the RES during the customer's 

contract period and any subsequent renewal period.  For example, as ICEA understands the intent 

behind Section 412.230, if a  customer enters into a two year agreement with a RES, the customer 

only has the right to terminate the agreement without any termination fee or penalty one time 

during that two year period-- and that one time is right after receipt of the first bill from the RES 

in Year 1.  In addition, ICEA understands the intent of the 12-month language as an attempt to 

limit potential "gaming" by experienced retail shopping customers who might try to improperly 

exploit Section 412.230's ability to terminate their contract with any termination fee or penalty.  
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In other words, Section 412.230 is directed at protecting customers new to shopping for retail 

electricity as opposed to customers who are savvy retail electric shoppers and who over the 

course of any given 12-month period repeatedly use Section 412.230 to get out of contracts 

without fee or penalty to leave for the next best deal to come along.   The proposed rule attempts 

to limit such abuse by placing a once per 12-month period on a customer's ability to exercise 

Section 412.230.  Given the above concerns, ICEA recommends that Section 412.230 be revised 

as follows (proposed change appears as bold text):   

Any contract agreement between a RES and a customer that contains an 
early termination fee shall disclose the amount of the early termination fee 
or the formula used to calculate the termination fee. Any such agreement 
must also state that the early termination fee does not apply if the 
customer cancels the contract within the rescission period described in 
Section 412.210. In addition, a Any contract agreement that contains an 
early termination fee shall provide the customer the opportunity to contact 
the RES to terminate the contract agreement without any termination fee 
or penalty within 10 business days after the date of the first bill issued to 
the customer for products or services provided by the RES one time per 
contract period or if the customer switches suppliers one time per 12-
month period.  The contract agreement shall disclose the opportunity and 
provide a toll-free phone number that the customer may call in order to 
terminate the contract agreement.  This requirement does not relieve the 
customer of obligations to pay for services rendered under the contract 
agreement until service is prior to termination terminated. 

 

ICEA notes that other parties have suggested replacing Section 412.230's post-bill right to 

terminate without penalty provision with a Uniform Disclosure Label.  ICEA is not opposed to 

such concept.  However, for ICEA, Staff's Proposed Rule as currently constituted and understood 

by ICEA, represents a compromise which carefully balances an appropriate level of consumer 

protections against the costs and impacts on RESs and the Commission's directive to promote the 

development of an effectively competitive retail electricity market that operates efficiently and 

benefits all Illinois consumers.  The addition of other requirements on top of Staff's proposed 



Page 18  
 

Section 412.210 and 412.230-- for example, the addition of a cap on early termination fees-- 

would upset the balance that the Proposed Rules have achieved and create an environment for 

retail electric competition detrimental to both consumers and retail electric suppliers. 

 

Section 412.240 Contract Renewal 

In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Contract Renewal provision:     

Section 412.240 Contract Renewal   
a) Non-Automatic Renewal. The RES shall clearly disclose any 

renewal terms in its contracts including any cancellation 
procedure. For contracts with an initial term of six months or more, 
the RES shall send a notice of contract expiration separate from the 
bill at least 30 days prior to the date of contract expiration but no 
more than 60 days in advance of expiration. Nothing in this 
Section shall preclude a RES from offering a new contract to the 
customer at any other time during the contract period. If the 
customer enters into a new contract prior to the end of the contract 
expiration notice period, the notice of contract expiration under 
this Section is not required.

 

  The separate written notice of contract 
expiration shall include: 

1) A statement printed or visible from the outside of the 
envelope or in the subject line of the e-mail (if customer 
has agreed to receive official documents by e-mail) that 
states, “Contract Expiration Notice;” 

 
2) The anticipated bill cycle in which the existing contract 

will expire;   
 
3) A full description of the renewal offer, including the date 

service would begin under the new offer, if a renewal offer 
was provided

 
; and 

4) A statement, in at least 12 point font, that the customer 
must provide affirmative consent to accept the renewal 
offer and that establishing service with another RES can 
take up to 45 days and that failure to renew the existing 
contract or switch to another RES may result in the 
customer being reverted to the electric utility default 
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service and provide in the statement the length of the 
electric utility tariff minimum stay period if applicable. 

 
b) Automatic Renewal. In addition to complying with the Illinois 

Automatic Renewal Act [815 ILCS 601], the RES shall clearly 
disclose any renewal terms in its contracts including any 
cancellation procedure. For contracts with an initial term of six 
months or more, the RES shall send a notice of contract renewal 
separate from the bill at least 30 days prior to the end of the initial 
contract term but no more than 60 days in advance of such date. 
Nothing in this Section shall preclude a RES from offering a new 
contract to the customer at any other time during the contract 
period.  If the customer enters into a new contract prior to the end 
of the contract expiration notice period, then notice of contract 
expiration under this Section is not required.

 

  The separate written 
notice of contract renewal shall include: 

1) A statement printed or visible from the outside of the 
envelope or in the subject line of the email (if customer has 
agreed to receive official documents by e-mail) that states, 
“Contract Renewal Notice;” 

 
2) The bill cycle in which service under the new term will 

begin;   
 
3) A statement in bold lettering, in at least 12 point font that 

the contract will automatically renew unless the customer 
cancels it, including the information needed to cancel; 

 
4) If the new contract term includes a termination fee, a 

statement that the customer has from the date of the 
contract renewal notice through the end of the existing 
contract term to notify the RES of his or her rejection of the 
new contract term to avoid incurring a termination fee 
under the new contract term;  

 
5) A Cclearly disclosure of

 

 the contract terms; including a full 
description of any renewal offers available to the customer; 
and 

6) A statement in bold lettering, in at least 12 point font, that 
establishing service with another RES can take up to 45 
days, and failure to renew the existing contract or switch to 
another RES may result in the customer being reverted to 
the electric utility default service and provide in the 
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statement the length of the electric utility tariff minimum 
stay period if applicable. 

 

ICEA proposes a minor edit to staff’s proposed language in Section 412.240(b) 

Automatic Renewal.  Specifically, ICEA propose the following change to Section 412.240(b) 

(proposed change appears as bold text) to ensure consistent use of terms in sub-section (b):   

b) Automatic Renewal. In addition to complying with the Illinois 
Automatic Renewal Act [815 ILCS 601], the RES shall clearly 
disclose any renewal terms in its contracts including any 
cancellation procedure. For contracts with an initial term of six 
months or more, the RES shall send a notice of contract renewal 
separate from the bill at least 30 days prior to the end of the initial 
contract term but no more than 60 days in advance of such date. 
Nothing in this Section shall preclude a RES from offering a new 
contract to the customer at any other time during the contract 
period.  If the customer enters into a new contract prior to the end 
of the contract expiration notice period, then notice of contract 
expiration renewal under this Section is not required.

 

  The 
separate written notice of contract renewal shall include: 

ICEA concurs with Staff's proposed Section 412.240 set forth in Staff's Reply Comment 

Rule with the above minor edit.     

 

SECTION II:  ICEA CLOSED ISSUES 

 Section II sets forth provisions proposed by Staff (with ICEA commentary as needed) 

which ICEA either supports or has no objection to as proposed at this time.  ICEA reserves the 

right to comment upon the provisions set forth in Section II after having the benefit of reviewing 

the other parties Initial Briefs and the ALJ's Proposed Order.  Specifically, Section II identifies the 

following provisions: 

• 412.10 Definition of "Complaint" 
• 412.10 Definition of "Rescind" 
• 412.30 Construction of this Part 
• 412.130 Telemarketing  
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• 412.140 Inbound Enrollment Calls  
• 412.160 Online Marketing  
• 412.170 Training of Sales Agents 
• 412.180 Records Retention and Availability 
• 412.200 Applicability of Subpart C 
• 412.210 Rescission of Sales Contract 
• 412.250 Assignment 
• 412.300 Application of Subpart D 
• 412.310 Required RES Information 
• 412.320 Dispute Resolution 
• 453.40 (of 83. Ill Adm. Code Part 453) Additional Requirements for an Electronic 

LOA  
 

 
 

Section 412.10 Definition of "Complaint" 

Staff proposes the following revisions to the First Notice Rule's definition of 

"Complaint": 

“Complaint” means an objection made to an entity a RES, by a customer 
or an other entity, as to its charges, facilities or service, the disposal of 
which complaint requires investigation or analysis. 

 

ICEA concurs with definition of "Complaint" set forth in Staff's Proposed Rule. 

 

Section 412.10 Definition of "Rescind" 

The First Notice Rule did not include a definition of the word "rescind".  Staff proposed 

the following definition of "rescind" in its Corrected Verified Reply Comments:  "Rescind means 

the cancellation of a pending customer enrollment to a RES."  Staff proposed further revisions to 

this definition in its August 23, 2010 e-mail to parties in this proceeding.  Specifically, Staff 

revised its definition to read as follows: 

“Rescind” means the cancellation of a contract with a RES and/or pending 
customer enrollment to a RES, without the incurrence of an early 
termination fee. 
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ICEA concurs with definition of "Rescind" set forth in Staff's August 23rd Proposed Rule. 

 

Section 412.30 Construction of this Part 

 The Commission's First Notice Rule did not include language to guide readers on how to 

construe Part 412 in the event of a conflict between the requirements found in Part 412 and an 

electric utility's filed tariffs.  Staff proposed the following section in its Reply Comments Rule to 

address the issue:   

Section 412.30 Construction Of This Part 

In the event of any conflict between this Part and the requirements 
provided in electric utility tariffs on file with the Commission as of the 
effective date of this Part, this Part shall control. 

 

ICEA concurs with Staff's proposed Section 412.30 set forth in Staff's Reply Comment 

Rule. 

 

Section 412.130 Telemarketing  
In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Telemarketing provision:   

Section 412.130 Telemarketing  
a) In addition to complying with the Telephone Solicitations Act [815 

ILCS 413], sales agents who contact customers by telephone for 
the purpose of selling power and energy service shall provide the 
sales agent’s name and, on request, the identification number if 
available;  

b) Where it is apparent that a customer’s English language skills are 
insufficient to allow the customer to understand a telephone 
solicitation in English, and the customer or another third party 
informs the sales agent of this circumstance, the sales agent must 
transfer the customer to a representative who speaks the 
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customer’s language, if such a representative is available, or 
terminate the call. 

c) A sales agent shall ensure that during the sales presentation to the 
customer items (d) – (o) of the Uniform Disclosure Statement 
(Section 412.110(d) – (o)) are verbally disclosed to the customer. 
A sales agent may disclose the items in any order so long as all 
applicable items are explained to the customer during the sales 
presentation. 

d) If a power and energy service is being offered at a fixed monthly 
charge that does not change with the customer’s usage and the 
fixed monthly charge does not include delivery service charges, the 
sales agent must explain to the customer that the fixed monthly 
charge is for supply charges only and that it does not include 
delivery service charges and applicable taxes; therefore the fixed 
monthly charge is not the total monthly amount for electric service.  

ed) If a sales agent engages in telemarketing and third-party 
verification is used to authorize a customer’s enrollment, the third-
party verification must require the customer to verbally 
acknowledge that he or she understands include the applicable 
items contained in Section 412.110 (d) – (o).of the Uniform 
Disclosure Statement Section 412.110.  

fe) The Uniform Disclosure Statement and sales contract must be 
provided to the customer within three business days after the 
electric utility’s confirmation of an accepted enrollment.  

gf) Upon a customer’s request, the RES and its sales agents shall 
refrain from any further marketing to that customer. 

 

ICEA concurs with Staff's proposed Section 412.130 set forth in Staff's Reply Comment 

Rule. 

 

Section 412.140 Inbound Enrollment Calls  
In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Inbound Enrollment Calls provision:   

 
Section 412.140 Inbound Enrollment Calls  
If a customer initiates a call to a sales agent in order to enroll for 
service, the sales agent must: 
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a) Follow the requirements in Section 2EE of the Consumer Fraud 
and Deceptive Business Practices Act [815 ILCS 505/2EE]  
 
b) Verbally disclose to the customer items (d) – (o) of the Uniform 
Disclosure Statement (Section 412.110(d) –(o)). A sales agent may 
disclose the items in any order so long as all applicable items are 
explained to the customer during the sales presentation.  
 
c) Require the customer to verbally acknowledge that he or she 
understands items (d) – (o) contained in the Uniform Disclosure 
Statement (Section 412.110).  
 
dc) Send the Uniform Disclosure Statement and sales contract to the 
customer within 3 business days after the electric utility’s 
confirmation to the RES of an accepted enrollment. 
 

ICEA concurs with Staff's proposed Section 412.140 set forth in Staff's Reply Comment 

Rule. 

 
 

Section 412.160 Online Marketing  
In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Online Marketing provision:   

Section 412.160 Online Marketing 
a) Each RES offering power and energy service to customers online 

shall display the items of the Uniform Disclosure Statement 
(Section 412.110) for any services offered through online 
enrollment before requiring the customer to enter any personal 
information other than zip code, electric utility service territory, 
and/or type of service being sought.  

b) The document containing the items of the Uniform Disclosure 
Statement must be printable in a PDF format not to exceed two 
pages in length, and shall be available electronically to the 
customer.  

c) The RES shall obtain, in accordance with 83 Ill. Adm. Code 453 
and Section 2EE of the Consumer Fraud Act, an authorization to 
change RESs that confirms and includes appropriate verification 
data by encrypted customer input on the RES web site. 

d) The enrollment website of the RES shall, at a minimum, include:  
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1) All items within the Uniform Disclosure Statement 
(Section 412.110);  

2) A statement that electronic acceptance of a sales contract is 
an agreement to initiate service and begin enrollment; 

3) A statement that the customer should consult the sales 
contract and/or contact the current supplier to learn if any 
early termination fees are applicable;  

4) An e-mail address and toll-free phone number of the RES 
where the customer can express a decision to rescind the 
sales contract.  

ICEA concurs with Staff's proposed Section 412.160 set forth in Staff's Reply Comment 

Rule. 

 

Section 412.170 Training of Sales Agents  
In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Uniform Disclosure Training of Sales Agents provision:   

Section 412.170 Training of Sales Agents  
a) A sales agent shall be knowledgeable of the requirements 

applicable to the marketing and sales of power and energy service 
to the customer class that he or she is targeting. In addition to this 
Part, requirements pertaining to the marketing and sales of power 
and energy service may be found in other rules, the Act, and, the 
Consumer Fraud and Deceptive Business Practices Act. 

b) All sales agents should be familiar with the power and energy 
services that they sell, including the rates, payment and billing 
options, the customers’ right to cancel, and applicable termination 
fees, if any. In addition, the sales agents shall have the ability to 
provide the customer with a toll-free phone number for billing 
questions, disputes, and complaints, as well as the Commission’s 
toll-free phone number for complaints.  

c) A RES and its sales agents shall not utilize false, misleading, 
materially inaccurate, or otherwise deceptive language or materials 
in soliciting or providing services.  

d) A RES and its sales agents shall refrain from any direct marketing 
or soliciting of power and energy service to customers on the 
electric utility's Do Not Market List, which the electric utility shall 
make available to RESs at least monthly on the 15th calendar day 
of the month. If the 15th calendar day is a non-business day, the 
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electric utility shall make the list available on the next business day 
following the 15th calendar day of that month. The Do Not Market 
List maintained by the electric utility shall contain the customer’s 
name, service address, and phone number(s). A RES shall use the 
most current version of the Do Not Market List available; 
however, in assessing compliance with this section, 31 days will be 
afforded to a RES to account for the time required by the RES to 
disseminate and process the list internally. 

ICEA concurs with Staff's proposed Section 412.170 set forth in Staff's Reply Comment 

Rule. 

 

 

Section 412.180 Records Retention and Availability 

In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Uniform Disclosure Records Retention and Availability provision:   

Section 412.180 Records Retention and Availability  
a) A RES must retain, for a minimum of two years or for the length 

of the sales contract, whichever is longer, verifiable proof of 
authorization to change suppliers for each customer. Authorization 
records need to be provided by the RES within seven business days 
upon request by the Commission or Commission Staff. 

 

b) Throughout the duration of the contract, and for two years 
thereafter, the RES shall retain and, within seven business days 
after the customer’s request, provide the customer a copy of the 
sales contract via e-mail, U.S. mail, or facsimile. The RES shall 
not may charge a fee for such copies if a customer requests more 
less than two three copies in a 12-month period. 

ICEA concurs with Staff's proposed Section 412.180 set forth in Staff's Reply Comment 

Rule. 

 

Section 412.200 Applicability of Subpart C 

In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Applicability of Subpart C provision:     
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Section 412.200 Application of Subpart C 
The provisions of this Subpart shall only apply to RESs serving or seeking 
to serve residential or small commercial customers, and only to the extent 
such RESs provide services to residential or small commercial customers.  
In addition, Section 412.210 shall apply to electric utilities. 

 

ICEA concurs with Staff's proposed Section 412.200 set forth in Staff's Reply Comment 

Rule. 

 

 

Section 412.210 Rescission of Sales Contract 

In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Rescission of Sales Contract provision:     

Section 412.210 Rescission of Sales Contract 
Within one business day after accepting a valid electronic enrollment 
request from the RES, the electric utility shall notify the customer in 
writing of the scheduled enrollment and provide the name of the RES that 
will be providing power and energy service. The written enrollment notice 
from the electric utility shall state the last day for making a request to 
rescind the enrollment, and provide contact information for the RES. If the 
customer wishes to rescind its the pending enrollment with the supplier 
RES, the customer will not incur any early termination fees if the 
customer contacts either the electric utility or the RES within ten calendar 
days after the electric utility’s acceptance of processes the enrollment 
request. If the tenth calendar day falls on a non-business day, the 
rescission period will be extended through the next business day. In the 
event the customer provides notice of such rescission to the electric utility, 
the electric utility shall notify the RES.  Nothing in this section prohibits a 
utility from accepting a request to rescind a pending enrollment by a RES 
from customers other than residential customers or small commercial 
customers. 

 
Staff proposed further revisions to this definition in its August 23rd Proposed Rule.  

Specifically, Staff proposes further revising Section 412.210 as follows: 
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Section 412.210 Rescission of Sales Contract 
The customer has the ability to rescind the contract with the RES before 
the RES submits the enrollment request to the electric utility.  Within one 
business day after accepting processing a valid electronic enrollment 
request from the RES, the electric utility shall notify the customer in 
writing of the scheduled enrollment and provide the name of the RES that 
will be providing power and energy service. The written enrollment notice 
from the electric utility shall state the last day for making a request to 
rescind the enrollment, and provide contact information for the RES. The 
written enrollment notice from the electric utility to non-residential 
customers shall state that non-residential customers with annual usage 
above 15,000 kWh may incur early termination fees and that customers 
shall contact the RES if they are unsure about their annual electric usage. 
If a residential the customer wishes to rescind its the pending enrollment 
with the supplier RES, the customer will not incur any early termination 
fees if the customer contacts either the electric utility or the RES within 
ten calendar days after the electric utility’s acceptance of processes the 
enrollment request. If a small commercial customer wishes to rescind the 
pending enrollment with the RES, the customer will not incur any early 
termination fees if the customer contacts the RES within ten calendar days 
after the electric utility process the enrollment request.  If the tenth 
calendar day falls on a non-business day, the rescission period will be 
extended through the next business day. In the event the residential 
customer provides notice of such rescission to the electric utility, the 
electric utility shall notify the RES.  Nothing in this section prohibits a 
utility from accepting a request to rescind a pending enrollment by a RES 
from customers other than residential customers or small commercial 
customers. 

 

ICEA concurs with Staff's proposed Section 412.210 set forth in Staff's August 23rd 

Proposed Rule.  The concepts contained in Staff's August 23rd Proposed Section 412.210 Rule 

were discussed with Staff and parties to this proceeding at the August 6, 2010 Staff-led workshop  

 

Section 412.250 Assignment 

Staff proposed a new revision to Section 412.250 in its August 23rd Proposed Rule.   

Specifically, Staff proposes that this provision be revised as follows: 
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Section 412.250 Assignment 
If a RES is surrendering or otherwise cancelling its certificate of service 
authority or is no longer seeking to serve certain customers, the RES shall 
not assign the contract agreement to a different RES unless: 
 

a)  The new supplier is a RES;  
 
b)   The new RES is in compliance with all applicable requirements 

of the Commission and the electric utility to provide electric 
service; 

 
c)   The rates, terms, and conditions of the contract agreement 

being assigned do not change during the remainder of the time 
period covered by the contract agreement ; provided however, 
the assigned contract agreement may be modified during the 
term of the contract agreement if the new RES and the retail 
customer mutually agree to such changes or revisions of the 
contract agreement after assignment of the contract agreement; 

 
d)   The customer is given 15 calendar days prior written notice of 

the assignment by the current RES; and 
 
e)   Within 30 days after the assignment, the new RES provides the 

customer with a toll-free phone number for billing questions, 
disputes, and complaints. 

 
ICEA concurs with Staff's proposed Section 412.250 set forth in Staff's August 23rd 

Proposed Rule.     

 

Section 412.300 Application of Subpart D 

 In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Application of Subpart D provision:     

Section 412.300 Application of Subpart D 
The provisions of this Subpart shall only apply to RESs serving or seeking 
to serve residential or small commercial customers and only to the extent 
such RESs provide services to residential or small commercial customers.  
In addition, Sections 412.320(c)(1)(B) and 412.320(c)(1)(E) shall apply to 
electric utilities. 
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ICEA concurs with Staff's proposed Section 412.300 set forth in Staff's Reply Comment  

Rule.     

 

Section 412.310 Required RES Information 

In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Required RES Information:     

Section 412.310 Required RES Information 
a) Prior to the RES initiating marketing to residential and small 

commercial customers, Tthe RES shall provide the following to the 
Commission’s Consumer Services Division (CSD): 

 
1) A copy of its bill formats (if it bills customers directly rather 

than using electric utility consolidated billing);  
 
2) Standard customer contract; 
 
3) Customer complaint and resolution procedures; and 
 
4) The name, telephone number and e-mail address of the 

company representative whom Commission employees may 
contact to resolve customer complaints and other matters. 

 
b) The RES must file updated information within 10 business days 

after changes in any of the documents or information required to 
be filed by this section.  

 
c) If the RES has declared force majeure within the past ten years on 

any contracts to deliver power and energy services, the RES shall 
provide notice to the Commission Staff prior to marketing to 
residential and small commercial customers. 

 

ICEA concurs with Staff's proposed Section 412.310 set forth in Staff's Reply Comment 

Rule.  With regard to potential additional changes to Section 412.310 (c), ICEA respectfully 

directs the ALJ and Commission to Section III of this brief, "Force Majeure Disclosure to 

Customers Instead of Staff."       
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Section 412.320 Dispute Resolution 

 In its Reply Comment Rule, Staff proposes the following revisions to the First Notice 

Rule's Dispute Resolution provision:       

Section 412.320 Dispute Resolution 
a) A residential or small commercial customer has the right to make 

a formal or informal complaint to the Commission, and a RES 
contract cannot impair this right. A RES shall not require a 
residential or small commercial customer as part of the terms of 
service to engage in alternative dispute resolution, including 
requiring complaints to be submitted to arbitration or mediation 
by third parties. 

 
b) A customer or applicant for power and energy service may 

submit a complaint by U.S. mail, facsimile transmission, e-mail, 
or by telephone to a RES. The RES shall promptly investigate 
and advise the complainant of the results within 14 calendar 
days. If the RES does not responds to the customer’s complaint 
in verbally, the RES shall inform the customer of the ability to 
request and obtain the RES’s response in writing upon request. A 
customer who is dissatisfied with the RES’s response shall be 
informed of the right to file a complaint with the Commission 
and the Office of the Illinois Attorney General. 
 

c) Complaints to the Commission. 
 

1) Informal complaints.  
 
A) If a complainant is dissatisfied with the results of a 

RES’s complaint investigation, the RES shall 
inform the complainant of their ability to file a 
complaint with the Commission’s CSD and provide 
contact information for the Commission’s CSD. 
Complaints may be filed with the Commission’s 
CSD by phone, via the internet, by fax facsimile or 
by U.S.

 

 mail. Information required to process a 
customer complaint include:  

i)  The customer’s name, mailing and service 
addresses, and telephone number; 
 

ii) The name of the RES; 
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iii) The customer’s electric utility and RES 

account numbers; 
 
iv) An explanation of the facts relevant to the 

complaint; 
 
v) The complainant’s requested resolution; and 
 
vi) Any documentation that supports the 

complaint, including copies of bills or terms 
of service documents. 

 
B) The Commission’s CSD may resolve a complaint 

via phone by completing a three-way call between 
the customer, the CSD staff and the RES. If no 
resolution is reached by phone, and a dispute 
remains, an informal complaint may be sent to the 
RES. In the case of the electric utility purchasing 
the RES’s receivables or utility consolidated billing, 
the RES shall notify the electric utility of any 
informal complaint received that relates to disputed 
RES charges and the amount of the charges being 
disputed.

 

  and tThe electric utility shall follow the 
procedures outlined in their billing service 
agreement with the RES to withhold collection 
activity on disputed RES charges on the customer’s 
bill.  

C) The RES shall investigate all informal complaints 
and advise the CSD in writing of the results of the 
investigation within 14 days after the complaint is 
forwarded to the RES. 

 
D) The CSD shall review the complaint information 

and the RES’s response and notify the complainant 
of the results of the Commission’s investigation. 

 
E) While an informal complaint process is pending: 
 

i) The RES (or the electric utility in the case of 
the electric utility having purchased the 
RES’s receivables) shall not initiate 
collection activities for any disputed portion 
of the bill until the Commission Staff has 
taken final action on the complaint; and 
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ii) A customer shall be obligated to pay any 

undisputed portion of the bill and the RES 
(or the electric utility in the case of the 
electric utility purchasing the RES’s 
receivables or the utility presenting the 
RES’s charges on a consolidated bill) may 
pursue collection activity for nonpayment of 
the undisputed portion after appropriate 
notice. 

 
F) The RES shall keep a record for two years after 

closure by the CSD of all informal complaints. This 
record shall show the name and address of the 
complainant, the date, nature and adjustment or 
disposition of the complaint.  

 
2) Formal complaints. If the complainant is not satisfied with the 

results of the informal complaint process, the complainant may file 
a formal complaint with the Commission pursuant to Section 10-
101 of the Act.  

 
3) Disclosure of RESs’ level of customer complaints. The 

Commission shall, on at least a quarterly basis, prepare a summary 
of all formal and informal complaints received and publish it on its 
web site. The summary shall be in an easy-to-read and user 
friendly format. 

 

ICEA concurs with Staff's proposed Section 412.320 set forth in Staff's Reply Comment  

Rule.   

 

Section 453.40 (of 83. Ill Adm. Code Part 453) Additional Requirements for an Electronic 
LOA  
 
 Staff proposes the following changes to Section 453.40 of 83 Ill. Adm. Code Part 453: 
 

 
Section 453.40 Additional Requirements for an Electronic LOA  
a)  In addition to the information and structure set out for an LOA in 

815 ILCS 505/2EE, by virtue of being in electronic form, an 
electronic LOA must provide the following additional information:  
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1)  The means by which any future correspondence between 
the customer and RES will be sent;  

2)  Whether the customer has the option to receive 
correspondence via the United States Postal Service or 
electronic means; and  

3)  That the customer may opt to receive a written copy of the 
contract.; and  

4)  A conspicuous statement, within the body of the electronic 
version of the contract, that residential customers may 
cancel the enrollment within 3 business days after the 
Internet enrollment.  

 
b)  In addition to the procedures set out for a RES in Section 2EE of 

the Consumer Fraud and Deceptive Business Practices Act [815 
ILCS 505/2EE], the RES also must abide by the following 
procedures when utilizing electronic LOAs:  

 
1)  Ensure that the customer provides all information necessary 

to complete the electronic LOA through a securely 
encrypted input procedure that meets or exceeds current 
industry practices;  

 
2)  Ensure that the customer indicates by a separate affirmative 

act that it has the authority to execute the electronic LOA;  
 
3)  Ensure that the customer indicates by a separate affirmative 

act that it understands and assents to the LOA;  
 
4)  Include a version number in the body of the electronic LOA 

in order to permit verification of the particular LOA to 
which the customer assents;  

 
5)  Prompt the customer to print or save a copy of the 

electronic LOA;  
 
6)  Immediately send a message to the customer's registered e-

mail account acknowledging receipt of the electronic LOA;  
 
7)  Retain the electronic LOA for a period of at least five years 

after execution; and  
 
8)  Provide a written and/or electronic copy of the LOA to the 

Commission or its Staff, the customer, or the customer's 
incumbent RES upon request.  
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c) In the event of any conflict between this Section and the 
requirements for RESs and LOAs provided in electric utility tariffs 
on file with the Commission as of the effective date of this Part 
July 1, 2003, this Section shall control. 

 

  ICEA concurs with Staff's proposed Section 453.40. 

 

SECTION III:  ISSUES NOT ADDRESSED IN STAFF'S RULE  

Section III, "Issues Not Addressed in Staff's Proposed Rule", addresses various issues 

which have been proposed by certain parties to this proceeding but which were not included in  

the Commission's First Notice Rule and which also are not addressed in Staff's Reply Comments 

Rule or Staff's August 23rd Proposed Rule.  Specifically, Section III addresses: 

• Monetary Caps on Early Termination Fees 
• Mandatory per-kWh Pricing for Power and Energy Service 
• Uniform Disclosure Label 
• Force Majeure Disclosure to Customers Instead of Staff 
• Additional Door-to-Door Solicitation Requirements 
• Customer Authorization Rules 
• Green Energy Marketing Rules 
• Compressed timeframes to investigate and respond to customer complaints. 
• Complaint Reporting Format 
• Future Enrollment Dates 

 

 

Monetary Caps on Early Termination Fees 

Arbitrary limits on termination fees do not ensure good, quality service and lower prices 

but instead limit product offerings and likely raise prices, particularly for longer-term contract 

offerings.  Such a result is inconsistent with the Public Utility Act's mandate to foster retail 

electric competition as well as the Public Utility Act's recognition that there is a place for arms-

length early termination fees.  The idea of capping early termination fees was raised in the 
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workshops leading up to the initiation of the Commission's Part 412 rulemaking.  Notably, the 

Commission rejected the inclusion of a cap on early termination fees in its First Notice Rule and 

should continue to reject such proposals now. 

CUB/AG's proposal to cap early termination fees at "$50 total regardless of whether or 

not the agreement is a multiyear agreement" should be rejected by the Commission.  CUB/AG 

posit that a cap is needed to prevent an ARES from substituting cancellation fee revenue in 

exchange for "good, quality service and low product price."  See, CUB/AG Initial Comments at 

10-11.    

ICEA agrees with CUB/AG that ARES should be in the business of providing power and 

energy and related services, not in "farming" cancellation fees.  That being said, CUB/AG's 

proposed $50 cap on termination fees is misguided on several fronts and should be rejected by 

the Commission. 

First, the General Assembly has not seen fit to cap termination for electric providers.  

Specifically, Section 16-115A(c) of the Act allows for "arms-length agreement[s] between a 

supplier and a retail customer that sets . . . provisions governing early termination through a . . . 

contract as allowed by Section 16-119."  See. 220 ILCS 5/16-115A(c).  Section 16-119 of the Act 

states that an ARES "may establish . . . provisions governing early termination through a . . . 

contract."   Section 16-119 further states that "Any . . . charge or penalty with early termination 

of a contract; shall be conspicuously disclosed in any . . . contract."  See, 220 ILCS 5/16-119.  

Simply put, if the General Assembly had wanted to express a limit on early termination fees for 

electric providers they could have, and presumably would have, in Article 16 of the PUA.  No 

such limitations exist.  To the contrary, as set forth above, the General Assembly clearly 
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contemplated an environment where early termination fees could be arrived at through arms 

length negotiations so long as conspicuously disclosed.     

Second, Staff's Proposed Rule provides customers with unprecedented opportunities to 

leave their agreement without being subject to a termination fee.  Specifically, Section 412.210 of 

Staff's August 23rd Proposed Rule provides that:  

If a residential the customer wishes to rescind its the pending enrollment 
with the supplier RES, the customer will not incur any early termination 
fees if the customer contacts either the electric utility or the RES within 
ten calendar days after the electric utility’s acceptance of processes the 
enrollment request. If a small commercial customer wishes to rescind the 
pending enrollment with the RES, the customer will not incur any early 
termination fees if the customer contacts the RES within ten calendar days 
after the electric utility process the enrollment request.   

 

And, Section 412.230 of Staff's August 23rd Proposed Rule provides that: 

Any contract agreement that contains an early termination fee shall 
provide the customer the opportunity to contact the RES to terminate the 
contract agreement without any termination fee or penalty within 10 
business days after the date of the first bill issued to the customer for 
products or services provided by the RES one time per 12-month period. 

 

These two provisions, coupled with the disclosure provisions in the Act and the proposed rule, 

provide consumers with substantial time to reconsider without penalty (if one applied) their 

decision to enter into an agreement with an ARES. 

Third, CUB/AG posit that a cancellation fee cap is needed because without such a cap 

suppliers will "substitute good, quality service and low product price" for the revenue that 

cancellation fees provide.  See, CUB/AG Initial Comments at 10-11.  To the contrary, early 

termination fees can provide customers with a lower per kWh price than they might have with a 

cap on termination fees in place.  Somewhat like a higher deductible can lower a consumers 

annual insurance premium, a higher termination fee can at times mean a lower per kWh price 
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than might otherwise apply.  Indeed, in ICEA's experience, some customers prefer a higher 

penalty for termination in exchange for a lower rate.  

In addition, there are differences in the way gas and electricity is procured by retail 

energy suppliers.  For example, an ARES cannot store electricity for future resale the way an 

AGS can store natural gas.  Also, an ARES likely would enter into longer term wholesale 

arrangements to supply longer term fixed price retail contracts.  As RESA explained in detail in 

their Initial Comments, these arrangements have a cost associated with them and that cost may 

very well overwhelm a $50 cap.    

Fourth, as ICEA understands it, the early termination complaints in the Illinois natural gas 

market largely involved the actions of one alternative gas supplier.  Although the level of retail 

electric marketing to residential and small commercial customers is quite limited at the moment, 

the overall retail electric market in Illinois just recently celebrated its 10th anniversary.  Over half 

of the electric load in the State is served by retail electric suppliers.  ICEA is not aware of any 

significant level of complaints during this time frame focused on early termination fees. 

Fifth, the $50 early termination fee cap contained in the Alternative Gas Supplier law 

was, as ICEA understands it, the product of extended negotiations with alternative gas suppliers, 

the Attorney General's office, CUB and the ICC Staff to arrive at a complete set of marketing 

rules applicable to alternative gas suppliers.  As noted earlier in this brief, many of the  

provisions of Staff's Proposed Rule were arrived at in similar fashion.  ICEA has approached its 

review of Staff's Proposed Rule looking at the rule as a whole.  ICEA would not support the 

proposed recession period in Section 412.210, and the proposed right to terminate without 

penalty after receipt of the first bill contained in Section 412.230, if a cap on termination fees is 

also thrown into the mix.  
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Mandatory per-kWh Pricing for Power and Energy Service 

Proposals that mandate per-kWh pricing for the power and energy service provided by 

RESs are fundamentally flawed, contrary to the best interests of consumers, and contrary to the 

Office of Retail Market Development's charge to promote retail electric competition.  To ICEA's 

knowledge, no other state with competitive retail electric markets mandates that a supplier's retail 

electric products must be designed solely on a per kWh basis.  Nor has the Commission or the 

General Assembly established a similar requirement for Alternative Gas Suppliers.  For further 

argument on why the Commission should reject such proposals, ICEA respectfully directs the 

ALJ and Commission to pages 4-6 of the Verified Reply Comments of ICEA filed on e-Docket 

on April 22, 2010.  ICEA is open to the idea of exploring in the context of, for example, a 

Uniform Disclosure Label, per-kWh informational disclosures for certain products that might 

lend themselves to such disclosures.  But, for the reasons noted above and in its Reply 

Comments, ICEA cannot support any proposal that expressly or  effectively limits the 

development of retail products to a per-kWh pricing construct.     

 

Uniform Disclosure Label   
 
 ICEA is conceptually supportive of proposals to create a Uniform Disclosure Label and 

believes that a Uniform Disclosure Label could potentially displace the need for Staff's Proposed 

Rule's Section 412.230 Early Termination of Sales Contract provision.   

 

 

 

 



Page 40  
 

Force Majeure Disclosure to Customers Instead of Staff 

Proposals to mandate that RESs provide customers with a statement whether or not they 

have declared force majeure should be rejected by the Commission.  By definition, suppliers have 

no control over force majeure situations, so informing a customer of past force majeure events 

provides the customer with little to no predictive value as to whether that supplier will be able to 

fulfill its contractual obligations in the future.  For further argument on why the Commission 

should reject such proposals, ICEA respectfully directs the ALJ and Commission to pages 6-8 of 

the Verified Reply Comments of ICEA filed on e-Docket on April 22, 2010.  

 

Additional Door-to-Door Solicitation Requirements 

Staff's Reply Comment Proposed Rule Section 412.120 coupled with the Uniform 

Disclosure Statement contained in Section 412.110 provides comprehensive and significant 

customer protection.  Additional proposed rules around the edges of what has already been 

proposed by Staff should be carefully scrutinized and weighed.  For additional information on a 

number of such proposals that either fail to withstand scrutiny or which are underdeveloped in 

the record, ICEA respectfully directs the ALJ and Commission to pages 15-18 of its Verified 

Reply Comments filed on e-Docket on April 22, 2010.     

 

Customer Authorization Rules 

The Commission should be wary of proposals that suggest that the Commission adopt 

authorization rules in Part 412 that mimic the language for customer authorizations used in the 

retail natural gas market in Illinois.  For further information on the statutory differences in 

authorization rules for the retail electric market and retail natural gas market, ICEA respectfully 
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directs the ALJ and Commission to pages 9-10 of the Verified Reply Comments of ICEA filed on 

e-Docket on April 22, 2010.  

 

Green Energy Marketing Rules 

Proposals that power and energy procured by a RES to meet its statutorily mandated 

renewable portfolio standard requirements cannot be marketed by a RES as "green", "renewable 

energy" or "environmentally friendly" are nonsensical and should be rejected outright.  ICEA is 

not opposed to the Commission initiating an ORMD-led process to develop reasonable rules 

regarding the marketing of green energy. ICEA respectfully directs the ALJ and Commission to 

page 10 of the Verified Reply Comments of ICEA filed on e-Docket on April 22, 2010 for more 

information on this topic.  

 

Compressed Timeframes to Investigate and Respond to Customer Complaints. 

Proposals that seek to shorten a RESs ability to investigate and respond to complaints 

should be rejected by the Commission.  ICEA respectfully directs the ALJ and Commission to 

page 15 of the Verified Reply Comments of ICEA filed on e-Docket on April 22, 2010 for more 

information on this topic.  

 

Complaint Reporting Format 

 ICEA respectfully suggests that any complaint reporting provided to consumers regarding 

RESs be conducted and presented in a similar fashion as that provided by the Commission to 

consumers regarding Alternative Gas Suppliers.  See, Section 19-125(d) of the Public Utility Act.   
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