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Pursuant to 83 Ill. Adm. Code Section 200.810 and the Administrative Law Judge‟s 

Ruling, dated July 22, 2010, the Retail Energy Supply Association (“RESA”) submits its 

Proposed Form of Order in this proceeding.  Note that RESA has confined this Proposed Form of 

Order to those matters in this proceeding in which RESA has taken an active interest.   

 

  

I. PROCEDURAL  BACKGROUND 

[INTENTIONALLY LEFT BLANK] 

 

II. PROPOSED RULE CHANGES UNOPPOSED 

 

 

A. Section 412.130 Telemarketing  

 

d) If a power and energy service is being offered at a fixed monthly charge that does 

not change with the customer‟s usage and the fixed monthly charge does not 

include delivery service charges, the sales agent must explain to the customer that 

the fixed monthly charge is for supply charges only and that it does not include 

delivery service charges and applicable taxes; therefore the fixed monthly charge 

is not the total monthly amount for electric service.  
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ed) If a sales agent engages in telemarketing and third-party verification is used to 

authorize a customer‟s enrollment, the third-party verification must require the 

customer to verbally acknowledge that he or she understands include the 

applicable items contained in Section 412.110 (d) – (o).of the Uniform Disclosure 

Statement Section 412.110.  

 

fe) The Uniform Disclosure Statement and sales contract must be provided to the 

customer within three business days after the electric utility‟s confirmation of an 

accepted enrollment.  

 

gf) Upon a customer‟s request, the RES and its sales agents shall refrain from any 

further marketing to that customer. 

 

Further Proposals  

RESA noted in initial comments that Section 412.130(d) is duplicative with Section 

412.110(o).  Staff agrees that this information must already be disclosed to customers as required 

by Section 412.110(o) and that it is not necessary to repeat this requirement in Section 

412.130(d).   

Staff recommended revising Section 412.130(e), based on comments received from both 

ICEA and RESA, proposing language to clarify that the third party verifier needs to affirm that 

the customer understands the pertinent information applicable to the product they are being 

offered as required in Section 412.110, rather than asking the customer if they understand items 

(d) – (o) of the Uniform Disclosure Statement.  

In initial comments, RESA proposed to exclude agents, brokers, and consultants 

(“ABCs”) engaged in the procurement or sale of retail electricity supply from the definition of 

“sales agent.”    RESA appears to be making two distinct arguments for its proposal.  The first 

argument centers on Sections 412.120(h) and 412.130(g), which state that “upon request, the 

RES and its sales agents shall refrain from any further marketing to that customer.”  Staff 

believes that the language as written could indeed lead to ambiguity with respect to further 

marketing by non-exclusive ABCs.  However, Staff‟s proposal to avoid any potential ambiguity 

is to modify the language in Sections 412.120(h) and 412.130(g) as opposed to changing the 

definition of sales agent.  By modifying Sections 412.120(h) and 412.130(g), as Staff 

recommended in its reply comments, RESA‟s first concern is addressed. 
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Analysis and Conclusion 

No party takes issue with Staff‟s proposed revision to Section 412.130.  The Commission 

finds the change to be appropriate and in conformity with the law. 

 

B. Section 412.140 Inbound Enrollment Calls  

 

a) Follow the requirements in Section 2EE of the Consumer Fraud and 

Deceptive Business Practices Act [815 ILCS 505/2EE]  

 

b) Verbally disclose to the customer items (d) – (o) of the Uniform Disclosure 

Statement (Section 412.110(d) – (o)). A sales agent may disclose the items in 

any order so long as all applicable items are explained to the customer during 

the sales presentation.  

 

 c) Require the customer to verbally acknowledge that he or she understands 

items (d) – (o) contained in the Uniform Disclosure Statement (Section 

412.110).  

 

Further Proposals 

In initial comments RESA points out for telemarketing and inbound enrollment calls 

there is neither an opportunity nor requirement to provide a written Uniform Disclosure 

Statement prior to enrollment, the only way to provide a customer a frame of reference is to read 

to the customer (over the telephone), items (d) – (o) of the Uniform Disclosure Statement. 

Additionally, RESs must also comply with the requirements of Section 2EE of 815 ILCS 505 

(which governs the third-party verification method).  The combination of all these requirements 

is redundant, cumbersome, costly, and time-consuming to both the RES and the potential 

customer.   

ICEA makes similar arguments in its initial comments as well, stating in a telemarketing 

situation, it is highly unlikely that a customer would have a copy of the written uniform 

disclosure statement to refer to at the time of the third party verification call.  ICEA contends the 

importance of the provision is that the customer understand the underlying information contained 

in the Uniform Disclosure Statement, not that the customer understands that there exists a 

document called a “Uniform Disclosure Statement” or that a customer know and understand that 

a particular requirement contained in the document is referred to “item d” and another “item e” 

and so forth. 
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Staff explicitly recommends revising Section 412.130(e) to clarify that the third party 

verifier needs to affirm that the customer understands the pertinent information applicable to the 

product they are being offered as required in Section 412.110, rather than asking the customer if 

they understand items (d) – (o) of the Uniform Disclosure Statement.  In doing so, Staff 

implicitly recommends correcting this same concern raised by ICEA and RESA in Section 

412.140(c). 

    

Analysis and Conclusion 

No party takes issue with Staff‟s proposed revision to Section 412.140(c).  The Commission 

finds the change to be appropriate and in conformity with the law. 

 

C. Section 412.160 Online Marketing 

4) An e-mail address and toll-free phone number of the RES where the customer can 

express a decision to rescind the sales contract.  

 

Analysis and Conclusion 

No party takes issue with Staff‟s proposed revision to Section 412.160(d)(4).  The 

Commission finds the change to be appropriate and in conformity with the law. 

 

 

D. Section 412.170 Training of Sales Agents  

 

b) All sales agents should be familiar with the power and energy services that they 

sell, including the rates, payment and billing options, the customers‟ right to 

cancel, and applicable termination fees, if any. In addition, the sales agents shall 

have the ability to provide the customer with a toll-free phone number for billing 

questions, disputes, and complaints, as well as the Commission‟s toll-free phone 

number for complaints. 

 

d) A RES and its sales agents shall refrain from any direct marketing or soliciting of 

power and energy service to customers on the electric utility's Do Not Market 

List, which the electric utility shall make available to RESs at least monthly on 

the 15th calendar day of the month. If the 15th calendar day is a non-business day, 

the electric utility shall make the list available on the next business day following 

the 15th calendar day of that month. The Do Not Market List maintained by the 

electric utility shall contain the customer‟s name, service address, and phone 

number(s). A RES shall use the most current version of the Do Not Market List 
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available; however, in assessing compliance with this section, 31 days will be 

afforded to a RES to account for the time required by the RES to disseminate and 

process the list internally. 

 

Analysis and Conclusion 

No party takes issue with Staff‟s proposed revisions to Sections 412.170(b) and (d).  The 

Commission finds the changes to be appropriate and in conformity with the law. 

 

 

E. Section 412.180 Records Retention and Availability  

 

b)   Throughout the duration of the contract, and for two years thereafter, the RES 

shall retain and, within seven business days after the customer‟s request, provide 

the customer a copy of the sales contract via e-mail, U.S. mail, or facsimile. The 

RES shall not may charge a fee for such copies if a customer requests more less 

than two three copies in a 12-month period. 

 

Analysis and Conclusion 

No party takes issue with Staff‟s proposed revision to Section 412.180(b).  The Commission 

finds the change to be appropriate and in conformity with the law. 

 

 

F. Section 412.240 Contract Renewal   

 

a) Non-Automatic Renewal. The RES shall clearly disclose any renewal terms in its 

contracts including any cancellation procedure. For contracts with an initial term 

of six months or more, the RES shall send a notice of contract expiration separate 

from the bill at least 30 days prior to the date of contract expiration but no more 

than 60 days in advance of expiration. Nothing in this Section shall preclude a 

RES from offering a new contract to the customer at any other time during the 

contract period. If the customer enters into a new contract prior to the end of the 

contract expiration notice period, the notice of contract expiration under this 

Section is not required.  The separate written notice of contract expiration shall 

include: 

 

3) A full description of the renewal offer, including the date service would 

begin under the new offer, if a renewal offer was provided; and 

 

b) Automatic Renewal. In addition to complying with the Illinois Automatic 

Renewal Act [815 ILCS 601], the RES shall clearly disclose any renewal terms in 

its contracts including any cancellation procedure. For contracts with an initial 

term of six months or more, the RES shall send a notice of contract renewal 
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separate from the bill at least 30 days prior to the end of the initial contract term 

but no more than 60 days in advance of such date. Nothing in this Section shall 

preclude a RES from offering a new contract to the customer at any other time 

during the contract period.  If the customer enters into a new contract prior to the 

end of the contract expiration notice period, then notice of contract expiration 

under this Section is not required.  The separate written notice of contract renewal 

shall include: 

 

Analysis and Conclusion 

 The modifications made by Staff were proposed by RESA in initial comments in order to 

clarify the rule in terms of when a renewal notice is needed, and when it is not.  No party takes 

issue with Staff‟s proposed changes.  The Commission finds the changes are appropriate and in 

conformity with the law.   

 

 

III. RULE SECTIONS IN DISPUTE 

 

A. Section 412.10 Definitions 

 Section 412.10 contains definitions.  As outlined below various parties have offered 

various modifications to a number of definitions. 

 

1. Complaint  

“Complaint” means an objection made to an entity a RES, by a customer or another 

entity, as to its charges, facilities or service, the disposal of which complaint requires 

investigation or analysis. 

 

Further Proposals  

[INTENTIONALLY LEFT BLANK] 

Analysis and Conclusion  

[INTENTIONALLY LEFT BLANK] 

 

2. Do Not Market List 
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“Do Not Market List” means a list of names, addresses and/or phone numbers of 

customers who contacted the electric utility to avoid any marketing or soliciting 

from a RES. 

 

Further Proposals 

 In initial comments, ComEd offered the following definition for a “Do Not Market List”: 

  

“Do Not Market List” means a series of names, addresses and phone numbers of 

customers who wish to avoid any marketing or soliciting from a RES.  

  

In reply comments, Staff agreed with the concept of adding a definition for the “Do Not Market 

List”.  However, Staff, recommended certain modifications to further clarify that this Do Not 

Market List is maintained by the electric utility: 

 

“Do Not Market List” means a list of names, addresses and/or phone numbers of 

customers who contacted the electric utility to avoid any marketing or soliciting 

from a RES. 

 

Both in reply and surreply comments, ICEA argues that the Do Not Market List definition is not 

necessary, but if defined, the provision should provide as much future flexibility as possible with 

regard to whether and how the customer wished to be solicited.  Towards that end, ICEA 

recommended that the definition proposed by Staff be replaced in its entirety by the following: 

 

Do Not Market List” means a list maintained by the electric utility of customers that have 

contacted the electric utility and asked not to be marketed to by RESs. Customers seeking 

to be placed on an electric utility's "do not market list" shall be given the option to choose 

among different marketing channels they might desire to continue to keep open in order 

to learn about RES offers (i.e. direct mail, telephone, in-person solicitation). Customers 

on the electric utility's "Do Not Market List" shall be able to remove themselves from the 

list or change their permissible marketing channel selections without restriction. The 

electric utility's "Do Not Market List" shall contain at a minimum the customer's name, 

service address and if applicable the customer's phone number. 

 

 

ICEA also noted its concern with regard to customers who sign up for the list and subsequently 

move within the utility's service territory or are otherwise assigned a new account number. For 

these customers, depending on how the electric utility maintains its list, customers may need to 
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be reminded that a move or new account status may require a new request from the customer to 

be added to the list.     

 In reaction to ICEA‟s proposal, ComEd recommended the Commission reject ICEA‟s 

proposal.  In ComEd‟s opinion there is no reason to believe that the “menu” suggested by ICEA 

would provide any real additional benefit to customers or even be used by them or would 

otherwise justify the costs associated with the utilities‟ offering such multiple listings, and if the 

Commission believes a “menu” is desirable, such a list should then be handled by Staff, and not 

by the utility.  In its surreply comments, Staff stated its belief that the description of the Do Not 

Market List found in Staff‟s proposed Definition Section as well as in Section 412.170(d) is 

sufficient for purposes of this rule and allows for possible further refinements that would not 

require changes to the rule. As a result, Staff recommends rejecting ICEA‟s proposed additions 

to the Do Not Market List provisions. 

 

Analysis and Conclusion 

 [INTENTIONALLY LEFT BLANK]   

 

3. Sales Agent 

“Sales agent” means any employee, agent, independent contractor, consultant, or other 

person that is engaged by the RES to solicit customers to purchase, enroll in, or contract 

for power and energy service on behalf of a RES.  

 

Further Proposals 

In initial comments, RESA noted the draft definition of “sales agent” in the proposed Part 

412 also encompasses licensed Agents, Brokers, and Consultants (“ABCs”).  RESA 

recommended the proposed language in Part 412 be modified to exclude these licensed entities, 

believing certain “incongruities” would be caused by having Part 412 encompass sales agents for 

licensed ABCs and instead believed that the definition of sales agent in Part 412 should exclude 

licensed ABCs, but that the ABC Licensing Code (83 Ill. Admin. Code Part 454) be modified to 

ensure all ABCs adhered to Part 412: 

 

83 Ill. Admin Code 454.90 Code of Conduct: 
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i) Comply with the requirements of Section 412.110, Section 412.120, Section 

412.130, Section 412.140, Section 412.150, Section 412.160, and Section 412.170 

 

Section 412.10 Definitions: 

“Sales agent” means any employee, agent, independent contractor, consultant, or other 

person that is engaged by the RES to solicit customers to purchase, enroll in, or contract 

for power and energy services in Illinois. on behalf of a RES.  For purposes of this 

section, “sales agent” does not include agents, brokers, and consultants required to be 

licensed according to 83 Ill. Adm. Code 454.   

  

In reply comments, BlueStar also expressed a desire to ensure that any new rules do not create 

inconsistencies with existing rules and supported RESA‟s arguments, stating that all ABC related 

requirements are best positioned in Part 454.  

 

In response to RESA‟s initial comments, Staff stated it sees no compelling reason to 

modify another Code Part to accomplish what can be accomplished in the Code Part that is at 

issue in this rulemaking.   Code Part 454 applies only to non-exclusive ABCs and its sole source 

is relatively recent legislation that requires ABCs to seek a license from the Commission.  Code 

Part 412, on the other hand, applies to all RESs selling to residential and small commercial 

customers, regardless of the kind of sales method used.  Staff believes it would be even more 

confusing to leave out ABCs from the definition of “sales agent” in this Code Part 412. In short, 

the RES is ultimately responsible for complying with the statutory consumer protections found in 

Section 16-115A of the Act; especially Subsections 16-115A(b) and (e) and Staff recommends 

that the Commission make this clear by adopting Staff‟s proposed definition of “sales agent.”   

Staff states that the service that is being offered by a RES needs to be marketed in 

compliance with Code Part 412 and it should not matter if the marketing and selling is conducted 

by the RESs own employees, the RESs exclusive agents, or agents that are not exclusive to that 

RES.  To put it differently, it all starts and ends with the RES because it is the RES‟s product or 

service that is being sold.   

  However, Staff‟s proposal to avoid any potential ambiguity is to modify the language in 

Sections 412.120(h) and 412.130(g) as opposed to changing the definition of sales agent.  

Changing the definition of sales agent would have substantial consequences for numerous 

provisions in the First Notice Rule (“FNR”) that use the term “sales agent.”  Also, modifying 
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Sections 412.120(h) and 412.130(g), as Staff recommends in its comments below, addresses 

specific concerns provided by RESA by having the term sales agent encompass licensed ABCs.   

 

Analysis and Conclusion  

[INTENTIONALLY LEFT BLANK] 

 

4. Rescind  

 “Rescind” means the cancellation of a pending customer enrollment to a RES 

 

Further Proposals 

 Throughout this proceeding there has been significant discussion on all issues related to 

rescission rights.  The definition of the term “rescind” is no exception.  A definition of rescind 

was not included in the first draft notice rule, but the following definition was first suggested in 

ComEd‟s initial comments after stating rescind “is a term that has been universally confused by 

parties to the ORMD Workshop process”: 

 

“Rescind” means the cancellation of a pending enrollment to a RES prior to the start of 

such service.  

 

In reply comments Staff agreed with ComEd‟s recommendation to add a definition for “rescind” 

to further differentiate the rescission of a pending enrollment from the cancellation of service.  

Staff recommended modifying ComEd‟s proposed definition by adding the word “customer” and 

removing the phrase “prior to the start of such service”: 

 

“Rescind” means the cancellation of a pending customer enrollment to a RES. 

  

 RESA noted that both definitions would provide a customer the ability to rescind a 

pending enrollment and not a contract.  In initial comments, RESA proposed modifications to 

other sections of the rule in part of its advocacy to tie rescission rights to the execution of a 

contract and not a pending enrollment.  RESA stated, in its opinion, that it is inappropriate to 

base rescission timelines on the utility processing an enrollment request, which ultimately adds 
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significant time to the “rescission window” and provided an example of how a ten-day rescission 

period tied to a customer enrollment could actually result in a rescission period of 17 days, 

potentially longer.   

In reply comments, BlueStar expressed concern over a lack of definition for “rescind” in 

the proposed draft rule which, in its view, has caused an inordinate amount of unnecessary 

confusion and concluded that a definition of a rescission period was necessary.  BlueStar agreed 

with RESA that using the utility processing of an enrollment request as the trigger point to start 

the rescission time period is unreasonable and ultimately adds significant time to the whole 

process.  BlueStar further agreed that the rescission period could last as long as 17 calendar days 

(or longer) from the time the customer has signed the agreement until the time they are allowed 

to rescind, and believes that such a period of time is unprecedented and excessive and would 

impose higher energy prices to customers and undue risk to the RES (statements originally made 

by RESA in initial comments).       

 In reply comments, CUB/AG objected to RESA‟s proposals for this reason.  CUB/AG 

believes “it is essential that the rescission period be tied to the utility enrollment process, as that 

is what generates the letter from the  utility informing the customer they have the right to call the 

utility within 10 days to rescind their contract”.   In reply comments, Staff recommended the 

Commission consider limiting the electric utilities‟ duty of informing customers of the ten 

calendar day rescission period to residential customers and placing the responsibility of sending 

an additional written right-of-rescission notification to small commercial customers (as defined 

in this rule) onto the RES enrolling such customers.  While Staff‟s recommendation was to 

remedy a different issue (the inability for the utilities to determine if a customer is a small 

commercial customer or not), it demonstrates a willingness to explore a scenario where the RES 

would be responsible for sending out the notification letters, and not the utilities.   

In surreply comments, ComEd agreed with Staff that the utilities‟ duty of informing 

customers of the ten day rescission period be limited to residential customers and the obligations 

to notify small commercial customers be placed on the enrolling RES.  In its surreply comments, 

ICEA opposed the suggestion that suppliers be required to send out a mailing regarding the 

rescission window.   

 In surreply comments, RESA also highlighted the ongoing confusion surrounding 

rescission rights, and taking a different approach, recommended that the term rescind not be 
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defined, and in fact, not be used in the rule language at all.  Instead the term “rescind” can simply 

be described as “cancelling a [pending enrollment or contract – depending on each parties 

position] without penalty”.  RESA admittedly reversed course in its initial brief, and while it 

continued to advocate that rescission timelines should be tied to the execution of a contract and 

not the processing on an enrollment request, provided the following suggested modifications 

under the assumption that its primary proposal might not be accepted: 

 

 “Rescind” means the cancellation, without fee, of a pending residential or small 

commercial customer enrollment to a RES.  Nothing in this Section shall be 

construed to prevent a residential or small commercial customer from rescinding a 

pending enrollment, without fee, after entering into a contract with a RES, but 

prior to the RES submitting the enrollment to the utility. 

 

By adding the phrase “without fee” to the definition of “rescind”, RESA is highlighting the 

distinction between a rescission and a cancellation (the ability to apply an early termination fee 

or lack thereof).  Now, with this modification, a reading of Section 412.110(j) clearly includes a 

waiver of any potential early termination fee, when it wouldn‟t otherwise be explicit as “without 

fee” is not included in Section 412.110 nor in the definition found in Section 412.10.   

RESA, in its initial brief, in support of its primary position to tie rescission rights to the 

date of the contract, also offered the following modifications to Sections 412.10, 412.110(j), and 

412.210: 

 

Section 412.10 Definitions  

“Rescind” means the cancellation, without a fee, of a pending customer sales 

contract enrollment to a RES. 

 

Section 412.110(j) 

A statement that the customer may rescind the agreement within ten calendar days after 

the electric utility processes the enrollment request of the date of the contract by 

contacting either the RES or the electric utility and provide both a toll-free phone 

numbers;    

  

Section 412.210 Rescission of Sales Contract Notification of Enrollment 

  

Within one business day after accepting a valid electronic enrollment request from the 

RES, the electric utility shall notify the customer in writing of the scheduled enrollment 
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and provide the name of the RES that will be providing power and energy service. The 

written enrollment notice from the electric utility shall state the last day for making a 

request to rescind the enrollment, and provide contact information for the RES. If the 

customer wishes to rescind its the pending enrollment with the supplier RES, the 

customer will not incur any early termination fees if the customer contacts either the 

electric utility or the RES within ten calendar days after the electric utility‟s acceptance 

of processes the enrollment request. If the tenth calendar day falls on a non-business day, 

the rescission period will be extended through the next business day. In the event the 

customer provides notice of such rescission to the electric utility, the electric utility shall 

notify the RES.  Nothing in this section prohibits a utility from accepting a request to 

rescind a pending enrollment by a RES from customers other than residential customers 

or small commercial customers. 

 

Analysis and Conclusion (Rescission window triggered by contract execution) 

 The Commission is of the opinion and finds that, for the reasons stated by BlueStar and 

RESA, it is appropriate for rescission rights to be tied to the date of the contract between the 

customer and the RES.  While CUB/AG is correct that the enrollment notice to the customer is 

triggered by the processing of the enrollment, this reason alone does not require rescission rights 

be tied to the enrollment.  As demonstrated by RESA‟s red-line modifications in its initial brief, 

the rescission period and enrollment notification can completely distinct.  Customers can still 

receive and enrollment notification, which is a necessary safeguard against slamming.  Although 

the enrollment notice will no longer provide customers the date by which they can rescind the 

enrollment request, the Commission believes other sections of the rule, namely the Uniform 

Disclosure Statement, sufficiently discloses and informs the customer of their right to rescind.  

Consequently, the Commission adopts the proposed modifications presented by RESA for the 

definition of rescind, Section 412.110(j), and Section 412.210.   

 

Alternative Analysis and Conclusion (Rescission window triggered by enrollment) 

The Commission is of the opinion and finds that, for the reasons stated by RESA, it has 

proposed the most appropriate definition of the term “rescind”.  That definition will be reflected 

in the draft of the rule that will be provided to the Joint Committee on Administrative Rules. 

 

5. Small Commercial Customer 
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“Small commercial customer” means a nonresidential customer of an electric utility 

consuming 15,000 kilowatt-hours or less of electricity annually in its service area. A RES 

may remove the customer from designation as a "small commercial customer" if the 

customer consumes more than 15,000 kilowatt-hours of electricity in any calendar year 

after becoming a customer of the RES. In determining whether a customer is a small 

commercial customer, usage by the same commercial customer shall be aggregated to 

include usage at the same premises even if measured by more than one meter, and to 

include usage at multiple premises. Nothing in this Part creates an affirmative obligation 

on an electric utility to monitor or inform customers or RESs as to a customer's status as a 

small commercial customer as that term is defined herein. Nothing in this Part relieves an 

electric utility from any obligation to provide information upon request to a customer, a 

RES, the Commission, or others necessary to determine whether a customer meets the 

classification of small commercial customers as that term is defined herein. 

 

Further Proposals 

 In its initial comments, RESA recommends replacing “in its service area” to “in the State 

of Illinois” which would mean a customer‟s service classification for RES service would be 

determined by a customer‟s usage throughout the entire State as opposed to usage in its utility 

service territory.  RESA made the recommendation to avoid scenarios where a business that has 

locations in both the ComEd and Ameren territory could be considered a small commercial 

customer in one territory, but not the other.  In reply comments, RESA and ComEd both point 

out that in making the proposed change, the rule clearly places the responsibility of determining 

whether a customer qualifies as small commercial customer or not on the RES – not the utility – 

a concept that ComEd supports, and no party has objected to. 

However, in reply comments, Staff recommended rejecting this proposal because the 

statutory definition provides that a small commercial retail customer “means those nonresidential 

retail customers of an electric utility consuming 15,000 kilowatt-hours or less of electricity 

annually in its service area.”  (Section 16-102 of the Act, emphasis added.) .  In surreply 

comments, ComEd points out that variations between PUA and the proposed Part 412 definition 

already exist; therefore purported inconsistencies should not be a basis for rejecting RESA‟s 

proposal.  Specifically, the “small commercial customer” definition set forth in the proposed rule 

expressly provides for the aggregation of usage at multiple premises when applying the 15,000 

kWh per year standard, while the statutory definition of „small commercial retail customer‟ and 

in turn „retail customer‟ call for the standard to be applied to the usage at a single premises.   
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No party opposed the definition of small commercial customer be based on aggregate 

usage of 15,000 kWh or below, and many parties explicitly supported it.   

 

    

Analysis and Conclusion 

 Given the drafted definition in this rule is not exactly the same as the definition provided 

in the PUA, the basis of Staff‟s argument for not accepting RESA‟s modification is not valid.  

However, there are other reasons to not accept RESA‟s proposal; the draft rule should not be 

modified in a way that would prevent the utilities from being able to determine if a customer is a 

small commercial customer with annual usage below 15,000 kWh.  The utilities have argued that 

they are currently incapable of making such a distinction, especially when aggregating multiple 

locations.  This certainly appears to be the case, not only now, but in the future if the 

determination of a small commercial customer must account for locations in multiple utility 

zones.  To allow for the future possibility that the utilities will be able to determine customers 

based on usage, at least within their own territory, RESA‟s recommendation is rejected.  In fact, 

it appears, RESA may have withdrawn this recommendation, based on the fact this modification 

was absent in its initial brief (which included a red-line draft rule).  In all likelihood, the 

instances where a customer has usage above 15,000 kWh in one territory, but below 15,000 kWh 

in another, is extremely rare.  The draft definition as originally proposed by Staff is most 

appropriate and consistent with the law.          

 

B. Section 412.20 Waiver  

 

a) The Commission, on application or petition of a RES or electric utility, may grant 

a temporary or permanent waiver from this Part, or any subsections contained in 

this Part, in individual cases where the Commission finds that: 

 

1) the provision from which the waiver is granted is not statutorily mandated; 

 

2) no party will be injured by the granting of the waiver; and 

 

3) the rule from which the waiver is granted would, as applied to the 

particular case, be unreasonable or unnecessarily burdensome. 
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b) The burden of proof in establishing a right to waiver shall be on the party 

seeking the waiver. 

 

Further Proposals  

[INTENTIONALLY LEFT BLANK] 

Analysis and Conclusion  

[INTENTIONALLY LEFT BLANK] 

 

C. Section 412.30 Construction Of This Part 

 

In the event of any conflict between this Part and the requirements provided in electric 

utility tariffs on file with the Commission as of the effective date of this Part, this Part 

shall control. 

 

Further Proposals 

 While no parties‟ comments directly raised concerns regarding Section 412.30, in 

surreply comments, Ameren proposes modifications to Section 412.10 that relate to the Section 

412.30: 

 

Within one business day after accepting a valid electronic enrollment request from the 

RES, the electric utility shall notify the customer in writing of the scheduled enrollment 

and provide the name of the RES that will be providing power and energy service. The 

written enrollment notice from the electric utility shall state the last day for making a 

request to rescind the enrollment, and provide contact information for the RES. If the 

customer wishes to rescind its the pending enrollment with the supplier RES, the 

customer will not incur any early termination fees if the customer contacts either the 

electric utility or the RES within ten calendar days after the electric utility‟s acceptance 

of processes the enrollment request. If the tenth calendar day falls on a non-business day, 

the rescission period will be extended through the next business day. In the event the 

customer provides notice of such rescission to the electric utility, the electric utility shall 

notify the RES.  Nothing in this section prohibits a utility from accepting a request to 

rescind a pending enrollment by a RES from customers other than residential customers 

or small commercial customers.  Electric utilities are not prohibited by operation of this 

Part from proposing new tariff provisions or enforcing existing tariffs related to the 

administration of customer enrollments. 
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RESA argues that Ameren‟s proposed modification clearly conflicts with the spirit of Section 

412.30, which was to have utility tariffs conform to the consumer protection standards 

established in this rulemaking.  Ameren specifically stated the proposed language was a means to 

allow the AIUs to continue with the current 10-day enrollment rescission period for all DS-2 

customers, including those with annual usage in excess of 15,000 kWh as reflected in current 

AIU tariffs. The AIUs want to be assured that the rescission related consumer protection does not 

give rise to a negative inference precluding the AIUs from enforcing a 10-day enrollment 

rescission period for all DS-2 customers.   

In surreply comments, BlueStar noted their complaint pending before the Commission 

against Ameren questioning the legality of the rescission period adopted for Ameren in Docket 

09-0460.  The Commission has not yet adopted an order in that proceeding.  This is not the only 

currently open docketed proceeding before the Commission where this issue has arisen.  In ILL. 

C. C. Docket 10-138, the Commission Staff, ICEA, RESA, and Commonwealth Edison 

Company (“ComEd”) all agreed that 83 Ill. Admin. Code Part 412 should control over 

conflicting tariffs once Part 412 becomes effective. (Rebuttal Testimony of Torsten Clausen, 

Staff Ex. 5.0, pp. 28-30; Rebuttal Testimony of Timothy LoCascio, RESA Ex. 1.0, pp. 4-13; 

Rebuttal Testimony of Kevin Wright, ICEA Ex. 2.0, pp. 10-12; and Surrebuttal Testimony of 

Robert Garcia, ComEd Ex. 6.0, p. 21). 

 

Analysis and Conclusion 

Based on comments during this proceeding, it is apparent that the issue of whether or not 

utility tariffs should conform to this rule when it is adopted is directly tied to the definition of a 

small commercial customer.  Both utilities have made it widely known that their systems don‟t 

currently define a customer by usage.  ComEd also noted in surreply comments that it does not 

track its customers based on ownership or corporate structure, which can be complicated to 

determine.  Given this, it appears, at best, utility systems could provide the usage of a single 

meter or perhaps location, but could not determine and validate if and when multiple meters 

should be aggregated.  The proposed draft definition calls for multiple meters and locations to be 

aggregated in the same territory, and RESA has suggested that it be expanded to the state level.  

ComEd supported RESA in this instance as it further implies that the RES must take on the 

responsibility of determining if a customer‟s usage in aggregate exceeds 15,000 kWh or not.  
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The alleged inability of either of the utilities‟ systems to identify customers according to the 

proposed definition in Part 412, nor PUA, is clearly steering their positions.  Ameren wants to 

maintain its current rescission standards which do not distinguish customers by usage, but rather 

rate class – in this case DS-2 customers – small commercial customers with peak demand below 

150 kW.  ComEd is in favor of having the RESs make a determination on which customers are 

considered small commercial, because like Ameren, they don‟t have the capabilities or desire to 

do so on a usage (kWh) basis.  However, the Commission is of the opinion that its rules take 

priority over conflicting utility tariffs.  Therefore, the Commission rejects Ameren‟s proposed 

modifications to Section 412.10. 

 

 

D. Section 412.100 Application of Subpart B 

a) The provisions of this Subpart shall only apply to RESs serving or seeking to 

serve residential or small commercial customers, and only to the extent that the 

RESs provide services to residential or small commercial customers.  In addition, 

Section 412.170(d) shall apply to electric utilities. 

 

b) The following exceptions apply: Sections 412.170(a), (b) and (c) and 412.180 

shall apply to RESs serving or seeking to serve any retail customer, other than 

RESs certified (i) under subpart E of 83 Ill. Adm. Code 451, or (ii) under subpart 

B or C of 83 Ill. Adm. Code Part 451, to serve only their own load, and/or the 

load of a corporate affiliate and/or the load of an entity located on the site of a 

manufacturing or refining facility of the RES or its affiliate, when is fully 

integrated into the existing electrical distribution system of the refining or 

manufacturing facility. 

 

Further Proposals  

[INTENTIONALLY LEFT BLANK] 

Analysis and Conclusion  

[INTENTIONALLY LEFT BLANK] 

 

E. Section 412.110 Uniform Disclosure Statement  
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In addition to providing the customer with a copy of the sales contract, a RES or one of 

its sales agents must disclose the following information to the customer prior to any 

enrollment for electric service, regardless of the form of marketing used. The written 

Uniform Disclosure statement must use 12 point font or larger, and, if it is a separate 

document, it must not exceed two pages in length:  

 

a) The legal name of the RES; and the name under which the RES will 

market its products, if different; 

 

b) The RES‟s business address;  

 

c) The RES‟s toll-free telephone number for billing questions, disputes, and 

complaints as well as the Commission‟s toll-free phone number for 

complaints; 

 

d) The charges for the service for the length of the contract: if any charges 

are variable during the term of the contract, an explanation of how the 

variable charges are determined;  

 

e) The length of the agreement including any possible automatic renewal 

clause; 

 

f) The presence or absence of early termination fees or penalties, and 

applicable amounts or the formula pursuant to which they are calculated; 

 

g) Any requirement to pay a deposit for power and energy service, the 

estimated amount of the deposit or basis on which it is calculated, when 

the deposit will be returned, and if the deposit will accrue interest; 

 

h) Any fees assessed by the RES to a customer for switching to the RES; 

 

i) The name of the power and energy service for which the customer is 

being solicited; 

 

j) A statement that the customer may rescind the agreement within ten 

calendar days after the electric utility processes the enrollment request by 

contacting either the RES or the electric utility and provide both phone 

numbers;  

 

k) A statement that the RES is an independent seller of power and energy 

service certified by the Commission, and that the sales agent is not 

representing or acting on behalf of the electric utility, governmental 

bodies, or consumer groups; 

 

l) A statement that the electric utility remains responsible for the delivery 

of power and energy to the customer‟s premise and will continue to 
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respond to any service calls and emergencies and that switching to a RES 

will not impact the customer‟s electric service reliability; 

 

m) A statement that the customer will receive written notification from the 

electric utility confirming a pending switch of the customer‟s power and 

energy supplier; 

 

n) If savings are guaranteed under certain circumstances, the RES must 

provide a written statement, in plain language, describing the conditions 

that must be present in order for the savings to occur.  In the case of 

telemarketing and in-bound enrollment calls, such statement shall be 

provided in accordance with Sections 412.130 (e) and 412.140 (c); and 

 

o) If a product is being offered at a fixed monthly charge that does not 

change with the customer‟s usage and the fixed monthly charge does not 

include delivery service charges, the RES must provide a statement to 

the customer that the fixed monthly charge is for supply charges only 

and that it does not include delivery service charges and applicable taxes; 

therefore the fixed monthly charge is not the total monthly amount for 

electric service. 

 

Further Proposals  

Section 412.110 contains a number of subsections that amount to individual disclosures. 

A number of parties commented on a number of individual disclosures within the Uniform 

Disclosure Statement (“UDS”).   

To begin, in initial comments CUB/AG strikes disclosure “o” and instead advocates that 

the RES discloses: 

p)  A price-per-kilowatt hour (kWh) for the power and energy service. 

CUB/AG supports its recommendations on two grounds:  1) Products that offer a fixed monthly 

charge that does not change with the customer‟s usage are deceiving to customers because they 

may believe delivery charges are included, when typically they are not, and 2) a price-per-kWh 

disclosure allows consumers to compare offers to the utilities‟ kWh price, and offers among 

suppliers more easily.  CUB/AG‟s proposal elicited a number of responses. 

RESA responded by stating it agrees with CUB/AG that “Customers need to be able to 

compare the price of a utility supply product with the price of a RES supply product as 

accurately as possible [emphasis added]”.  However well intended, any potential requirement to 
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price power and energy service – exclusively on a per-kilowatt-hour (kWh) basis – could also 

restrict product offerings and innovation.  For example, by one interpretation a requirement to 

provide a “price-per-kilowatt hour (kWh) for the power and energy service” could be construed 

to effectively ban “fixed bill” products, as well as other products.  RESA‟s concern on this issue 

is predominantly directed at the concept of restricting product innovation and offerings in 

general.  Any product with any fixed component(s) to it, would not lend itself to a price-per-kWh 

disclosure.  For example, a RES may wish to market a product that charges a rate of $0.06 per 

kWh and a $1.00 fixed monthly charge.  RESA further explains how describing the total supply 

charges on a per-kWh-basis would only be possible if assumptions about the customer‟s usage 

are made.  Another example, offered by RESA, may be dynamic pricing products, such as time-

of-use products that charge customers different rates during different periods of the day, relying 

on advanced metering infrastructure (“AMI”).  While a RES could express the various rates that 

may be applicable during different times of the day, the overall bill impact expressed on a per-

kWh-basis would be impossible until after the usage data is made available and the customer‟s 

supply charges are calculated.  It is also unclear under such a standard, how variable-based 

products or charges would be described.                   

In RESA‟s opinion, CUB/AG‟s proposed restriction has the potential to restrict product 

innovation and offerings, yet does not accomplish its stated objective to “ensure consumers can 

easily compare offer prices and terms” and in an attempt to put a square peg in a round hole, 

could actually lead to greater confusion among customers.  RESA recommended the 

Commission try to facilitate, to the extent possible, apples-to-apples comparison of products 

through other avenues outside of a formal rulemaking, such as a price-comparison website that 

could facilitate a per-kWh disclosure by using pre-determined usage-proxy levels.  It should also 

be noted, beginning with its surreply comments, RESA presented the concept of a Uniform 

Disclosure Label (addressed later in this Order) which provides a price-per-kWh disclosure of a 

RES‟s products and services, without restricting product offerings.   

In reply comments, Staff noted CUB proposed such a restriction during the investigation 

of Ameren Illinois‟ UCB/POR tariff and the Commission declined to adopt the recommendation.  

While the Commission agreed that it “would facilitate comparisons of service offers,” the 

Commission stated that “given the lack of evidence on how this may impact suppliers' service 
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offerings, the Commission is hesitant to require that all charges be presented on a per kWh 

basis.”   

Staff opposed such a restriction in the Ameren UCB/POR tariff case and it continues to 

do so here.  While the telecommunications industry certainly has different characteristics than 

the electric industry, it is nonetheless worthwhile to note that a similar service restriction in that 

industry would be highly unlikely and undesirable.  Many mobile and landline telephone services 

carry a fixed monthly charge, regardless of the minutes used.  These services seem popular 

enough with customers as such pricing has been around for many years.  Whether or not a RES 

will offer a similar service on the electric side remains to be seen; however, Staff believes that 

foreclosing that opportunity outright at this time would be premature.   

ICEA responded that the CUB/AG proposal that suppliers provide as part of their 

uniform disclosure statement "a price-per-kilowatt hour (kWh) for the power and energy service" 

is fundamentally flawed, contrary to the best interests of consumers, and contrary to the Office of 

Retail Market Development's charge to promote retail electric competition. (referencing 220 

ILCS 5/20-110.)  Accordingly, ICEA recommended the Commission reject the CUB/AGs 

proposal for per kWh pricing and further stated that the practical effect of the CUB/AG quest for 

ease of price comparability is to strip away from the marketplace a hallmark and desired attribute 

of competitive markets -- product differentiation and innovation.  ICEA outlined how some 

ARESs may offer customers a product with a set monthly fee and a lower per kWh rate; others 

may offer customers a fixed monthly charge product with no per kWh rate; still others may offer 

a variable product tied to an index that fluctuates with the market, or offer nights and weekends 

free. In contrast, the CUB/AG requirement would essentially mandate that all suppliers offer the 

same product in the same way to all customers. ICEA argues such an outcome is not consistent 

with the vision set forth by the General Assembly for retail electric competition in Illinois. The 

General Assembly desired that all consumers receive the "full benefits of competition" -- i.e. the 

ability for all consumers to shop among products, prices and terms tailored to meet their needs. 

BlueStar initially appeared to be the only party to explicitly support CUB/AG‟s proposal 

on the belief that a price-per-kWh disclosure would promote transparency in the marketplace.  

However, during its surreply comments, BlueStar clarified that it agrees with RESA that any 

potential requirement to price power and energy service, exclusively on a per-kilowatt-hour basis 
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could also restrict product offerings and innovation and believes that fixed bill products and 

other product and innovation must not be restricted, so long as properly disclosed.          

 In addition to its price-per-kWh disclosure recommendation, CUB/AG also suggested the 

following item be added to the Uniform Disclosure Statement, on the basis that such a disclosure 

provides the customer with important information regarding the ARES‟ past unsuccessful 

business dealings: 

q)  A statement of whether or not the RES has declared force majeure within 

the past ten years in relation to any contractual obligations to deliver 

power and energy service. 

 

This suggestion was also met with significant resistance by other parties.  It is RESA‟s opinion 

that the suggestion that a declaration of force majeure is an indication or record of “past 

unsuccessful business dealings”, as claimed by CUB/AG, is unsupported and unsupportable.  

Force majeure is rarely declared and typically is the result of a sudden and unforeseeable event, 

like tornado, pipeline failure, electricity substation explosion, etc., and has no bearing on the 

relative success or lack of success of the RES‟s business dealings. In almost every instance, the 

force majeure event will cause a failure in generation, transmission or distribution by third 

parties and will have nothing to do with RES operations.  The requirement to disclose a 

declaration of force majeure in the last ten years is an indication of the number of “Acts of God” 

in the last ten years, not the number of “unsuccessful business dealings” of a RES.  Additionally, 

force majeure is not a well-known term outside of the legal field, and most mass market 

customers will have no concept of the term, or its implications.  Therefore, RESA contends that a 

requirement to disclose such a declaration has no value to the small customer, and would only 

lengthen and complicate the marketing and enrollment procedure by adding yet another required 

disclosure.  RESA also noted that no Illinois public utility has a similar burden, nor should it – to 

identify each and every instance in which service cannot be provided by the supplier due to 

unforeseeable circumstances outside of its control. 

 Similarly, ICEA recommended that the CUB/AG proposal regarding force majeure be 

rejected by the Commission.  ICEA also finds the CUB/AG premise that publication of the 

number of previous force majeure events is somehow indicative of future activities to be 

absolutely unproven.  ICEA further points out that CUB/AG fail to place language limiting their 

proposal to force majeure events in Illinois. For example, if a hurricane forces a wholesale 
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provider to an ARES to declare a force majeure event that triggers the retail energy supplier to 

declare a force majeure event for its contracts in Texas, how does that have any bearing on 

quality of service expected to Illinois customers? ICEA states that it has no bearing whatsoever. 

To the contrary, it may actually be misleading, causing a customer to choose a supplier with no 

history of force majeure events over a supplier that has declared an event having absolutely no 

Illinois connection or impact.  ICEA also notes how such a requirement would be biased against 

established retailers due to the ten year reporting horizon.  A ten-year requirement could unduly 

disadvantage a supplier that has declared a historic force majeure event, but that may have 

provided customers with excellent service for the past decade, versus a supplier without any such 

declarations that may be new to the market, with no history or experience in providing excellent 

service to customers. 

Staff also found CUB/AG‟s language to be ill-advised for the following reasons.  Most 

non-lawyers do not understand the definition of “force majeure.”  Force majeure is a legal term, 

and not interchangeable with “Act of God,” as it also encompasses man-made events like war 

and riots.  Further, regarding the ten year period, it is unclear whether a declaration of force 

majeure from a RES nine years ago would be useful to consumers, assuming they knew what it 

was, when deciding whether to switch electricity suppliers.  However, Staff believes it could be 

useful to the Commission.  Staff agrees with CUB/AG to the extent that the Commission may 

benefit from this information provided by RESs, and recommends inserting this revised language 

in Section 412.310, by creating a new subsection: 

 

c)   If the RES has declared force majeure within the past ten years on any 

contracts to deliver power and energy services, the RES shall provide 

notice to the Commission Staff prior to marketing to residential and small 

commercial customers.  

 

Analysis and Conclusion  

The Commission is of the opinion and finds that the problems caused by CUB/AG‟s 

proposed modifications outweigh any benefits to be derived thereby.  Consequently, the 

Commission rejects CUB/AG‟s proposed modifications to Section 412.110. 

 

F. Section 412.120 Door-to-Door Solicitation  
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a) Sales agents who engage in door-to-door solicitation for the purpose of selling 

power and energy service offered by the RES shall display identification. This 

identification shall be visible at all times and prominently display the following: 

 

1) The sales agent‟s full name in reasonable size type face;  

 

2) A photograph of the sales agent;  

 

3) The trade name and logo of the RES they are representing. If the sales 

agent is selling power and energy services from multiple RESs to the 

customer, the identification shall display the trade name and logo of the 

agent, broker or consultant entity as that entity is defined in Section 16-

115C of the Act. 

 

b) The sales agent shall leave the premises of a customer if requested to do so by the 

customer, the owner, or an occupant of the premises. 

 

c) The sales agent shall ensure that, during the sales presentation to the customer 

items (d) – (o) of the Uniform Disclosure Statement (Section 412.110(d) through 

(o)) are verbally disclosed to the customer. A sales agent may disclose the items 

in any order as long as all applicable items are explained to the customer during 

the sales presentation. 

 

d) If a power and energy service is being offered at a fixed monthly charge that does 

not change with the customer‟s usage and the fixed monthly charge does not 

include delivery service charges, the sales agent shall explain to the customer that 

the fixed monthly charge is for supply charges only and that it does not include 

delivery service charges and applicable taxes; therefore the fixed monthly charge 

is not the total monthly amount for electric service.  

 

ed) If a customer‟s enrollment is authorized by the customer signing a Letter of 

Agency, tThe sales agent shall require the customer to initial the sales agent‟s 

copy of the written Uniform Disclosure Statement.  , a A copy of the Uniform 

Disclosure Statement which is to be left with the customer at the conclusion of the 

sales visit. The minimum list of items to be included in the Uniform Disclosure 

Statement is contained in Section 412.110. 

 

fe) If a customer‟s enrollment is authorized by third-party verification during door-to-

door solicitation, the third-party verification shall require the customer to verbally 

acknowledge that a copy of the Uniform Disclosure Statement was left with the 
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customer, and that he or she understands items (d) –(o) of the Uniform Disclosure 

Statement .  

 

gf) Where it is apparent that a customer‟s English language skills are insufficient to 

allow the customer to understand and respond to the information conveyed by the 

sales agent in English or where the customer or another third party informs the 

sales agent of this circumstance, the sales agent shall either find another sales 

representative for the RES who is fluent in the customer‟s language to continue 

the marketing activity in his/her stead, use an interpreter at the premise, or 

terminate the in-person contact with the customer. When the use of an interpreter 

is necessary, a form consistent with Section 2N of the Consumer Fraud and 

Deceptive Business Practices Act [815 ILCS 505/2N] must be completed.  

 

hg) Upon a customer‟s request, the RES and its sales agents shall refrain from any 

further marketing to that customer. 

 

Further Proposals  

 In its initial comments, Dominion proposed a number of additions to door-to-door 

requirements: 

i. The first item a door-to-door employee must communicate to a prospective 

customer is that they do not work for the local utility, a governmental office or a 

consumer organization and also provide them with a written statement stating the 

same.  Further, the door-to-door employee shall not state or imply that they are 

working on behalf of the utility‟s Choice program (i.e. implying that they are 

acting for the utility) and they must clearly state the retail electric supplier or 

suppliers that they work for and purpose of the contact. 

 

j.  Each door-to-door employee shall leave a business card that reflects their identity 

and the identity of the electric supplier or suppliers that they represent. 

 

k. The door-to-door employee may not dress in uniforms that contain any branding 

elements (including similar logo or colors) as the local utility. 

 

l.  The EGS performing door-to-door marketing must notify the local municipality of 

its locations and schedule of door-to-door selling activities and shall comply with 

all local ordinances regarding door-to-door solicitations. 

 

m.  The EGS performing door-to-door marketing must notify the local utility of its 

locations and schedule of door-to-door selling activities. 

 

n.  Persons conducting door-to-door sales may do so only between the hours of 10 

am to 6 pm. 
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o.  On sign-ups that the vendor reports to the utility there will be a data field notation 

that it was a door-to-door sale with a unique salesperson identifier. 

 

p.  The RES performing door-to-door marketing will only use employees, not 

independent contractors, when conducting door-to-door sales. 

 

q.  The RES performing door-to-door marketing will conduct criminal background 

checks and drug tests on all potential door-to-door employees. 

 

Dominion recommended items “i” through “k” to ensure customers approached in their homes 

are not deceived into believing that a sales representative is from the local utility company, 

governmental office or a consumer organization (although Dominion also notes there is already a 

requirement to display identification – Section 412.120(a)).  Dominion recommended item “o” to 

trace the identity of a door-to-door sales agent.  In Dominion‟s opinion, item “p” is necessary 

because the most serious problems occur when salespersons have no affiliation with the RES.  

Dominion recommended item “p” because the RES should have the responsibility to investigate 

the criminal and drug use background of their salespersons.     

With respect to the additional consumer protections proposed by Dominion, CUB/AG 

agrees with the additions to Section 412.120 regarding “Door-to-Door” solicitation.  In 

particular, CUB/AG support the requirement that the first disclosure made by a RESs door to-

door sales agent is that the agent does not work for the local utility, governmental office or 

consumer organization. This requirement should be included in telephone solicitation practices 

as well, as should the restriction on implying that the employee works on behalf the local 

utility‟s choice program. CUB/AG also support the requirement that municipalities and utilities 

be notified where an ARES plans to market its products door-to-door.  CUB/AG further supports 

the recommendation that RESs assign a unique sales identifier to each salesperson and door-to-

door sales.  

Staff believes the written disclosure required in item (k) of the Uniform Disclosure 

Statement Section addresses Dominion‟s concerns that customers not be deceived into believing 

the salesperson works for a utility or government agency, regardless of the form of marketing 

used.  Therefore, Staff sees no need to add Dominion‟s proposed door-to-door provisions to 

Section 412.120.  Additionally, Staff does not see the need to add Dominion‟s proposed 

requirement that “door-to-door employees may not dress in uniforms that contain any branding 



28 

 

elements (including similar logo or colors) as the local utility.”  Staff believes the identification 

requirements contained in 412.120(a) will clearly identify door-to-door sales agents to customers 

and Staff believes it would be rather extreme to codify such a dress code in an Administrative 

Rule.  While Staff agrees that RESs must follow any and all requirements of local municipalities 

for door-to-door solicitation, it does not seem appropriate to codify those requirements in this 

rule.  With the requirement outlined in 412.310 to notify Commission Staff prior to any 

marketing to residential and small commercial customers, Staff expects notification in the case of 

any type of marketing and does not agree that notification to the electric utility of locations and 

schedules of door-to-door selling activities is appropriate or necessary.  With respect to 

Dominion‟s final three proposed requirements for door-to-door solicitation concerning agent 

conduct (items “o”, “p” and “q”),  Staff believes the protections included in this rule, specifically 

with the definition of sales agent and the requirements for the training of sales agents, will hold 

the RES responsible for its marketing and sales, no matter the method of marketing used.  As a 

result, Staff recommends rejecting Dominion‟s proposed language.  As to Dominion‟s final 

recommendation, a requirement for any RES conducting door-to-door marketing to conduct 

criminal background checks and drug tests on all potential door-to-door employees, Staff states 

that it is unclear on how the Commission could monitor or enforce such a requirement, and 

believes this rule is not the appropriate place for such a requirement. 

In response to Dominion‟s proposals, RESA noted that this area of commercial 

transactions has been addressed in detail by the Illinois General Assembly, and consumers in 

Illinois are protected by the Consumer Fraud Act, 815 ILCS 505/2.  In RESA‟s opinion the 

additional restrictions and requirements proposed by Dominion would in fact reduce ARES entry 

into the Illinois market and raise prices.  RESA takes greatest issue with Dominion‟s 

recommendation to restrict door-to-door solicitations to only employees of suppliers.  Dominion 

suggests that “because the most serious problems occur when salespersons have no affiliation 

with the RES, the Commission should require an affiliation.”  RESA contends that Dominion 

provides no support for that statement and RESA questions its validity.  Even if historical 

evidence demonstrates beyond any doubt that complaints against agents, brokers, and consultants 

(“ABCs”) involving door-to-door sales are more egregious than complaints against the RES and 

its employees, that does not mean one can properly conclude this is a product of a lack of 

affiliation with the RES.  Offering a different viewpoint, RESA submits that it is more plausible 
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that any supposed problems with ABCs are in the past and are addressed by the ABC Code of 

Conduct rules which were just recently fully implemented.  As violations of the ABC Code of 

Conduct (Section 454.90) results in suspensions of significant length, RESA believes these 

measures will result in (if they have not already) a reduction in offenses by sales representatives 

who are not directly employed by the RES.  In RESA‟s opinion, restricting door-to-door sales to 

employees would carry significant additional labor costs, as employees (with benefits) are more 

costly than independent contractors.  There are other costs to consider as well.  Ultimately these 

additional costs would be reflected in higher electricity prices for customers.  Furthermore, 

limiting door-to-door sales to employees could remove business efficiencies from the 

marketplace.  According to RESA, independent contractors, whose sole business model is built 

around providing door-to-door sales, have expertise and efficiency that may not be easily 

transferrable to a RES.   

Another recommendation by Dominion appears to require that a direct access service 

request (“DASR”) submitted through electronic data interchange (“EDI”) have “a data field 

notation that it was a door-to-door sale with a unique salesperson identifier”.  To RESA‟s 

knowledge there have been no discussions with the utilities on what would be necessary to 

modify their systems, the costs of those modifications, and how those costs would be recovered.  

Aside from initial implementation costs (both from a utility and RES perspective), the ongoing 

requirement would also add additional operational costs on the RES, again increasing prices to 

consumers.  If the Commission is supportive of requiring some notation that a sale was made via 

door-to-door solicitation, the Commission should consider a requirement for the RES to maintain 

internal records that makes this designation, rather than an EDI data field.  This information 

would then be available to the Commission at their request.   

Additionally, RESA recommends Dominion‟s proposal to restrict the hours to door-to-

door marketing by regulatory rule should be eliminated because it is unnecessary. Local 

municipalities should be able to make their own decisions on what appropriate hours of 

solicitations are.  Moreover, RESA finds the proposed requirement to require the RES to conduct 

criminal background checks and drug tests on all door-to-door employees to be onerous and 

unmeritorious.  Generally speaking, RESs already perform criminal background checks on all 

employees.  Furthermore, a regulatory requirement to drug test all door-to-door employees 

would result in higher costs to the RES and will ultimately be borne by customers.  There will be 
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no corresponding benefit because many laws already protect citizens from people using, 

distributing and possessing illegal drugs. No special trait of door to door energy sales personnel 

has been identified that would warrant further drug surveillance under the auspices of the ICC.  

Moreover, RESA is not aware of any substantial allegations of door-to-door sales representatives 

being under the influence of illegal drugs during solicitation activities.  Even if there was a desire 

to prevent such an occurrence from every happening, a drug-screening would not guarantee this.  

If a customer was to ever question or be concerned with a door-to-door sales representative state-

of-mind, they can ask them to leave the premises immediately.  While RESA does not support 

Dominion‟s proposals and recommends that they be rejected, in the event the Commission would 

like to consider such proposals, RESA did offer the following modifications to Dominion‟s 

proposals for the Commission‟s consideration:         

  

i. The first item a door-to-door employee sales agent must communicate to a 

prospective customer is that they do not work for the local utility, a governmental 

office or a consumer organization and also provide them with a written statement 

stating the same. Further, the door-to-door employee shall not state or imply that they 

are working on behalf of the utility‟s Choice program (i.e. implying that they are 

acting for the utility) and they must clearly state the retail electric supplier or 

suppliers that they work for and purpose of the contact. 

 

j. Each door-to-door employee sales agent shall leave a business card written document 

that reflects their identity and the identity of the electric supplier or suppliers that they 

represent.  

 

k. The door-to-door employee sales agent may not dress in uniforms that contain any 

branding elements (including similar logo or colors) as the local utility. 

 

l. The EGS RES performing door-to-door marketing must notify the local municipality 

of its locations and schedule of door-to-door selling activities and shall comply with 

all local ordinances regarding door-to-door solicitations. 

 

m. The EGS performing door-to-door marketing must notify the local utility of its 

locations and schedule of door-to-door selling activities. 

 

n. Persons conducting door-to-door sales may do so only between the hours of 10 am to 

6 pm. 

 

o. On sign-ups that the vendor reports to the utility there will be a data field notation  

The supplier shall maintain a record that indicates a customer‟s enrollment it was a 
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door-to-door sale and shall include with a unique salesperson identifier.  The record 

shall be made available to the Commission or its staff upon request. 

 

p. The RES performing door-to-door marketing will only use employees, not 

independent contractors, when conducting door-to-door sales. 

 

q. The RES performing door-to-door marketing will conduct criminal background 

checks and drug tests on all potential door-to-door employees. 

 

 

In its reply comments, ICEA also stated that it does not support Dominion‟s additional 

proposals.  ICEA stated its belief that in arriving at its list of added requirements, Dominion does 

not appear to have relied on any knowledge it may have gained in actually performing door-to-

door sales as an ARES.  Indeed, it is unclear from its comments whether Dominion actually uses 

the door-to-door sales channel.  ICEA noted that some of its members have experience using the 

door-to-door sales channel, and ICEA‟s comments are informed in part by that experience. ICEA 

recommended that the Commission reject Dominion's proposed subsections (i), (j), (k), (l), (n), 

(o) and (p) to Section 412.120. Further, ICEA supports the intent of Dominion's subsection (q) 

but notes without more detail the proposed requirement offers little protection to consumers.   

In surreply comments, generally speaking, stakeholders reiterated their positions outlined 

in reply comments.  Specifically, Dominion defended their proposals as specific remedies for 

specific dangers to door-to-door sales.  In Dominion‟s opinion, the more general approach of the 

proposed rule leaves too much room for abuse by marketers and door-to-door sales.   

Dominion‟s proposed additions were not the only topics of discussion pertaining to door-

to-door sales.  In initial comments, RESA suggested, to the extent possible, the Commission 

create uniform requirements for all marketing methods in order to minimize transaction costs.  

Specifically, RESA points out various marketing methods (door-to-door, telemarketing, in-bound 

enrollment) contain a requirement that if third party verification is used to authorize a customer‟s 

enrollment, the third-party verifier “must require the customer to verbally acknowledge that he or 

she understands items (d) – (o) of the uniform disclosure statement.”    However, Section 

412.120(f) also requires that a customer acknowledge that they were left with a copy of the 

Uniform Disclosure Statement.  Only door-to-door marketing requires a third-party verification 

(“TPV”) to verify that the customer was left with a copy of the uniform disclosure statement.  

BlueStar explicitly supported RESA in reply comments.     
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Staff made a number of modifications to the original draft language, in part based on 

recommendations provided by RESA in its initial comments.  Specifically, RESA proposed to 

exclude agents, brokers, and consultants (“ABCs”) engaged in the procurement or sale of retail 

electricity supply from the definition of “sales agent.”    RESA appears to be making two distinct 

arguments for its proposal.  The first argument centers on Sections 412.120(h) and 412.130(g), 

which state that “upon request, the RES and its sales agents shall refrain from any further 

marketing to that customer.”  Staff believes that the language as written could indeed lead to 

ambiguity with respect to further marketing by non-exclusive ABCs.  However, Staff‟s proposal 

to avoid any potential ambiguity is to modify the language in Sections 412.120(h) and 

412.130(g) as opposed to changing the definition of sales agent.  It is Staff‟s view that a RES 

will be ultimately responsible for its marketing activities, regardless of whether it is done by 

direct employees or outside contractors.  Additionally, Staff does not recommend that this 

provision be interpreted to prevent non-exclusive ABC‟s from contacting customers on behalf of 

other RESs in the future.  By modifying Sections 412.120(h) and 412.130(g), as Staff 

recommended in its reply comments, RESA‟s first concern is addressed.  The modified Section 

412.120(h) should read as follows: 

 

h) Upon a customer‟s request, the RES and its sales agents shall 

refrain from any further marketing to that customer. 

 

RESA noted that Section 412.120(d) is duplicative of one of the uniform disclosures 

contained in Section 412.110(o).  Staff agrees that this information must already be disclosed to 

the customers as required in Section 412.110(o) and that it is not necessary to repeat this 

disclosure requirement in Section 412.120(d). 

 Staff also accepts RESA‟s recommendation to strike from Section 412.120(e) the phrase 

“If a customer‟s enrollment is authorized by the customer signing a Letter of Agency.”  As 

revised, item (e) will require the sales agent to have the customer initial the written Uniform 

Disclosure Statement in a door-to-door solicitation no matter what form of enrollment 

verification is used.  As a result, Section 412.120(e) should be revised as follows: 

 

e) If a customer‟s enrollment is authorized by the customer signing a 

Letter of Agency, the The sales agent shall require the customer to 
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initial the sales agent‟s copy of the Uniform Disclosure Statement.  

a A copy of the Uniform Disclosure Statement which is to be left 

with the customer at the conclusion of the sales visit. The 

minimum list of items to be included in the Uniform Disclosure 

Statement is contained in Section 412.110. 

 

 Additionally, RESA recommends striking from Section 412.120(f) the phrase “that a 

copy of the Uniform Disclosure Statement was left with the customer, and”.  The modifications 

RESA suggests in the previous Section, 412.120(e), require that no matter the method of 

enrollment resulting from a door-to-door solicitation, the customer be required to initial the 

written Uniform Disclosure Statement and a copy must be left with the customer. 

 

f) If a customer‟s enrollment is authorized by third-party verification 

during door-to-door solicitation, the third-party verification shall 

require the customer to verbally acknowledge that a copy of the 

Uniform Disclosure Statement was left with the customer, and that 

he or she understands items (d) – (o) of the Uniform Disclosure 

Statement .  

 

CUB/AG take a different view in reply comments.  CUB/AG argue that there should be:  

unique verification procedures for door-to-door marketing because of a large number of 

complaints related to door-to-door marketing in the retail natural gas market in Illinois.   

  

Analysis and Conclusion  

The Commission is of the opinion and finds that the requirements set forth in Staff‟s 

proposed rules, as modified, are sufficient to protect customers.  The Commission agrees with 

the parties opposing the additional requirements sought by Dominion that such requirements are 

not necessary and would result in increased costs which, ultimately, would be borne by 

customers. 

   

G. Section 412.150 Direct Mail  

 

a) A RES or one of its sales agents contacting customers for enrollment for power 

and energy service by direct mail or e-mail shall include the items of the Uniform 

Disclosure Statement (Section 412.110) for the service being solicited. 
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b) If a written Letter of Agency is being used to authorize a customer‟s enrollment, it 

shall contain a statement that the customer has read and understood the items 

contained in the Uniform Disclosure Statement Section 412.110. The document 

containing the items of the Uniform Disclosure Statement must remain with the 

customer. 

 

Further Proposals  

As originally drafted, Section 412.150 states when a sales agent utilizes email or direct 

mail for the purposes of “contacting customers for enrollment”, all of the items of the Uniform 

Disclosure Statement must be disclosed.  BlueStar and RESA both asked that the Commission 

more clearly define what constitutes “contacting customers for enrollment [emphasis added]”.  

BlueStar agrees with RESA that, as currently drafted, the rule implicitly requires a RES to 

include all the items in the Uniform Disclosure Statement on the direct mail piece or email when 

the RES markets a specific product or service.  However, it is unclear what type of marketing 

collateral would be considered “for enrollment” purposes, and what materials could be “for 

informational purposes”.  BlueStar agrees with RESA that if the RES‟s direct mail piece or email 

does not solicit customers for enrollment onto a specific product or service, then no Uniform 

Disclosure Statement can be provided. 

BlueStar joins RESA in its disagreement with Staff on its recommendation that any direct 

mail solicitation contain the uniform disclosure statement.  BlueStar stated if such provisions are 

adopted, the implications would be that all direct mail solicitation would physically be no less 

than a multi-page booklet, disallowing a postcard or simply directing the recipient to the RES's 

website. Additionally, BlueStar maintains its position that "if the RES‟s direct mail piece or 

email does not solicit customers for enrollment onto a specific product or service, then no UDS 

can be provided, as each unique product and service will have its own corresponding UDS."  The 

implications of including every possibly relevant product's UDS in direct mail solicitations 

clearly may eliminate direct mail solicitation as a possible form of advertising for RESs due to its 

prohibitive production and mailing costs. This proposal defies the very purpose of the UDS, 

which is to inform the customer in a uniform manner of the salient terms and conditions 

contained in the customer‟s agreement. 

Based on the above, RESA proposed two changes to the Section on Direct Mail 

solicitation: 
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A RES or one of its sales agents contacting customers for enrollment for a specified 

power and energy product or service by direct mail or e-mail shall include:  

 

1) the items of the Uniform Disclosure Statement (Section 412.110) for the 

service being solicited, or 

2) A written Uniform Disclosure Statement for the service being solicited, or 

3) A link to a webpage where the Uniform Disclosure Statement is displayed for 

the service being solicited    

 

 First, RESA argues that a webpage link to the Uniform Disclosure Statement (“UDS”) should be 

an equivalent alternative to the written UDS as part of the direct mail solicitation.  RESA states 

that a direct mail piece “simply may not be large enough to accommodate the disclosure of all of 

the required items.”   

While Staff states that it understands RESA‟s concern, Staff still recommended that RESs 

be required to include the relevant items of the UDS in the direct mail solicitation.  Staff argues 

that while there is no guarantee that every customer will read every word of the direct mail piece, 

it is reasonable that even fewer customers will go online to look up the UDS on their own.  

Disclosure of the relevant terms and conditions is, in Staff‟s opinion, an integral part of this new 

set of marketing rules, and Staff is hesitant to recommend this rather significant change for 

Direct Mail solicitations.  Consequently, Staff recommends rejecting RESA‟s proposed language 

for Section 412.150. 

RESA‟s second proposed change is to clarify that a UDS can only be provided if a 

specific product or service is being solicited.  Staff agrees with RESA but fails to see the need 

for a change to the language in the draft rule.  The current draft states that: 

 

A RES or one of its sales agents contacting customers for enrollment for 

power and energy service by direct mail or e-mail shall include the items 

of the Uniform Disclosure Statement (Section 412.110) for the service 

being solicited (emphasis added).    
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Staff believes that the First Notice Rule provides sufficient clarity that a UDS is only required if 

a specific service is being solicited by the RES.  Accordingly, Staff recommends rejecting 

RESA‟s proposed change to Section 412.150. 

 

Analysis and Conclusion 

The Commission is of the opinion and finds that RESA‟s arguments in support of its 

modifications to Section 412.150 are compelling and should be adopted. 

 

H. Section 412.200 Application of Subpart C 

The provisions of this Subpart shall only apply to RESs serving or seeking to serve 

residential or small commercial customers, and only to the extent such RESs provide 

services to residential or small commercial customers.  In addition, Section 412.210 shall 

apply to electric utilities. 

 

Further Proposals  

[INTENTIONALLY LEFT BLANK] 

Analysis and Conclusion  

[INTENTIONALLY LEFT BLANK] 

 

I. Section 412.210 Rescission of Sales Contract 

  

Within one business day after accepting a valid electronic enrollment request from the 

RES, the electric utility shall notify the customer in writing of the scheduled enrollment 

and provide the name of the RES that will be providing power and energy service. The 

written enrollment notice from the electric utility shall state the last day for making a 

request to rescind the enrollment, and provide contact information for the RES. If the 

customer wishes to rescind its the pending enrollment with the supplier RES, the 

customer will not incur any early termination fees if the customer contacts either the 

electric utility or the RES within ten calendar days after the electric utility‟s acceptance 

of processes the enrollment request. If the tenth calendar day falls on a non-business day, 

the rescission period will be extended through the next business day. In the event the 

customer provides notice of such rescission to the electric utility, the electric utility shall 

notify the RES.  Nothing in this section prohibits a utility from accepting a request to 

rescind a pending enrollment by a RES from customers other than residential customers 

or small commercial customers. 
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Further Proposals  

  In initial comments, RESA expressed its belief that it is inappropriate to base rescission 

timelines on the utility processing an enrollment request, which ultimately adds significant time 

to the “rescission window” and provided an example of how a ten-day rescission period tied to a 

customer enrollment could actually result in a rescission period of 17 days, potentially longer.  

BlueStar agreed with RESA that using the utility processing of an enrollment request as the 

trigger point to start the rescission time period is unreasonable and ultimately adds significant 

time to the whole process.  RESA went into detail through various phases of the proceeding of 

the problems that are promulgated by tying a right of rescission to a pending enrollment and not 

a contract, namely “future start dates”.  In its initial brief, RESA further explained how if 

rescission rights are based on a customer cancelling a pending enrollment, the customer would 

effectively be unable to rescind the enrollment with the RES until the Direct Access Service 

Request or “DASR” is submitted to the utility.   Although, RESA‟s primary position was that the 

rescission window be tied to contract, RESA suggested several other modifications if ultimately, 

the acceptance of a pending enrollment.  Specifically, that the utilities allow a RES to submit an 

enrollment up to 6 months in advance of a flow start date, and that commercial customers be 

required to express their desire to rescind directly to the RES (and not the utility): 

 

Section 412.210 Rescission of Sales Contract a Pending Enrollment 

 

The electric utility shall accept valid electronic enrollment requests from a RES as long 

as they are submitted no more than six months before the commencement of RES service. 

Nothing in this Section shall be construed to prevent a residential or small commercial 

customer from contacting the RES to rescind a pending enrollment after entering into a 

contract with a RES, but prior to the RES submitting the enrollment to the utility.  Within 

one business day after accepting the electric utility processes a valid electronic 

enrollment request from the RES, the electric utility shall notify the customer in writing 

of the scheduled enrollment and provide the name of the RES that will be providing 

power and energy service. The written enrollment notice from the electric utility shall 

state the last day for making a request to rescind the enrollment, and provide contact 

information for the RES.  The written enrollment notice from the electric utility to non-

residential customers shall state that non-residential customers with annual usage above 

15,000 kWh may incur early termination fees and that customers shall contact the RES if 

they are unsure about their annual electric usage.  If the a residential customer wishes to 

rescind its the pending enrollment with the supplier RES, the customer will not incur any 

early termination fees if the customer contacts either the electric utility or the RES within 

ten calendar days after the electric utility‟s acceptance of processes the enrollment 

request. If a small commercial customer wishes to rescind the pending enrollment with 
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the RES, the customer will not incur any termination fees if the customer contacts the 

RES within ten calendar days after the utility processes the enrollment request.  If the 

tenth calendar day falls on a non-business day, the rescission period will be extended 

through the next business day. In the event the a residential customer provides notice of 

such rescission to the electric utility, the electric utility shall notify the RES.  Nothing in 

this section prohibits a utility from accepting a request to rescind a pending enrollment by 

a RES from customers other than residential customers or small commercial customers.   

   

 

It should be noted, in terms of the expansion of the enrollment window (currently 

restricted to 45 days prior to the 1
st
 day of the month in which the meter read is scheduled to 

occur for mass market customers), Staff stated they did not fundamentally oppose exploring the 

option of expanding the limit, it would seem unwise to simply change the 45-day limit in this 

Docket without exploring the consequences of such a change.  ComEd concurs with Staff that 

the issue of expanding that limit should not be done in this proceeding without exploring the 

consequences of such a change and that the Commission should reject RESA‟s proposed changes 

to Section 412.210.   

From the start of the proceeding, BlueStar has also strongly opposed various aspects of 

Section 412.210.  First, the proposed ten calendar days is not consistent with Illinois electric 

statutory and administrative rules.  Second, Staff has not articulated the problem with the 

existing three day rescission window or provided supporting documentation or data.  Third, 

extending the rescission window will result in higher prices because the RES will factor in a risk 

premium based on the customer commitment without any meaningful benefit to the consumer.  

Fourth, ten calendar days is needlessly excessive for a rescission window.  And fifth, the utility 

should be required to direct calls to the RES for all rescission matters.  In its experience, 

BlueStar has not received any rescission requests from Illinois consumers after the third business 

day.  

BlueStar noted that currently there are rescission rules that apply to retail electric 

suppliers in Illinois and in fact, these rules specifically address the issue of a three day 

"rescission window."  For example, on July 1, 2003, the Commission issued rules (approved by 

the Joint Committee on Administrative Rules) implementing Article XVI of the Public Utilities 

Act (220 ILSC 5/16 et seq.)  Furthermore, Section 2EE of the Consumer Fraud and Deceptive 

Business Practices Act (815 ILCS 505/2EE).     In addition, 83 Ill. Adm. Code 453.40(a)(4) 

addresses enrollment rules for residential customers who enroll for service with an ARES over 
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the internet.  Specifically, 83 Ill. Adm. Code 453.40(a)(4) provides that "residential customers 

may cancel the enrollment within 3 business days after internet enrollment."   

Any proposal to change the existing rescission period from three days to 10 calendar days 

must be supported with evidence and data, showing that the existing rescission periods 

established by the Legislature is problematic or no longer viable.   The current rescission 

windows as set forth in Section 453.40(a)(4) and Section 2EE of the Consumer Fraud and 

Deceptive Business Practices Act represent a policy judgment as to how long of a rescission 

window is necessary to balance consumer protection, with the interest of RES (and indeed 

consumers) to provide more competitive prices.  Both BlueStar and RESA also provided 

numerous citations from a variety of other states that have a three day rescission period (or less), 

including, but not limited to:  Pennsylvania, New York, Texas, New Hampshire, Michigan, 

District of Columbia, and Maryland (Maryland has no rescission period). 

BlueStar further stated that the costs and consequences of expanding the rescission 

cannot be ignored.  BlueStar states its belief that an expansion of the rescission window will 

likely result in higher prices to consumers because the RES will have to build in additional risk 

premiums to account for the longer period of uncertainty.  BlueStar questions what analysis has 

been done to determine that the benefit to consumers (if any) of an elongated rescission window 

exceeds the detriment imposed by increased prices.  To BlueStar, it appears that the perceived 

need for a ten day rescission period consists of mere conjecture, if that. 

 In response to BlueStar, CUB/AG noted that the proposed rescission periods are not 

arbitrary, or unresponsive to a specific need or problem, but in fact were the result of both a 

Commission ordered workshop process.  In response to RESA, CUB/AG noted that both the 

rescission period of ten days and the prohibition on early termination fees within ten days of the 

utility issuing the first bill mirrors the rescission protections provided to ARGS customers under 

the Consumer Fraud and Deceptive Business Practice Act (815 ILCS 505/2DDD(c)(E), (e(2)) 

and the Public Utilities Act (220 ILCS 5/19-155(g),(7), (g)(5)(B)).  In the view of CUB/AG, any 

other time frame would enable disparate and inequitable treatment of competitive energy 

suppliers based on the type of commodity supplied.  CUB/AG also note that is essential that the 

rescission period be tied to the utility enrollment process, as that is what generates the letter from 

their utility informing the customer they have the right to call the utility or the ARES within 10 
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days to rescind their contract. For this reason, the Commission should reject RESA‟s suggestion 

that the “clock start” when the customer “signs” the agreement. 

 

Analysis and Conclusion (Rescission window triggered by contract execution) 

 The Commission is of the opinion and finds that, for the reasons stated by BlueStar and 

RESA, it is appropriate for rescission rights to be tied to the date of the contract between the 

customer and the RES.  While CUB/AG is correct that the enrollment notice to the customer is 

triggered by the processing of the enrollment, this reason alone does not require rescission rights 

be tied to the enrollment.  As demonstrated by RESA‟s red-line modifications in its initial brief, 

the rescission period and enrollment notification can completely distinct.  Customers can still 

receive and enrollment notification, which is a necessary safeguard against slamming.  Although 

the enrollment notice will no longer provide customers the date by which they can rescind the 

enrollment request, the Commission believes other sections of the rule, namely the Uniform 

Disclosure Statement, sufficiently discloses and informs the customer of their right to rescind.  

Consequently, the Commission adopts the proposed modifications to Section 412.210, presented 

by RESA: 

 

Section 412.210 Rescission of Sales Contract Notification of Enrollment 

  

Within one business day after accepting a valid electronic enrollment request from the 

RES, the electric utility shall notify the customer in writing of the scheduled enrollment 

and provide the name of the RES that will be providing power and energy service. The 

written enrollment notice from the electric utility shall state the last day for making a 

request to rescind the enrollment, and provide contact information for the RES. If the 

customer wishes to rescind its the pending enrollment with the supplier RES, the 

customer will not incur any early termination fees if the customer contacts either the 

electric utility or the RES within ten calendar days after the electric utility‟s acceptance 

of processes the enrollment request. If the tenth calendar day falls on a non-business day, 

the rescission period will be extended through the next business day. In the event the 

customer provides notice of such rescission to the electric utility, the electric utility shall 

notify the RES.  Nothing in this section prohibits a utility from accepting a request to 

rescind a pending enrollment by a RES from customers other than residential customers 

or small commercial customers. 

   

 

Analysis and Conclusion (Rescission window triggered by enrollment) 

The Commission is of the opinion and finds that, for the reasons stated by RESA, it has 
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proposed the most appropriate modifications to Section 412.210.  The impact of the 

modifications is two-fold.  One, that the utilities‟ systems must allow for enrollments to be 

submitted as soon as the RES contracts with the customers in order to ensure a ten day rescission 

period equates to ten days and not a substantially greater amount.  And two, small commercial 

customers must contact the RES directly to rescind the enrollment.    

 

  

J. Section 412.230 Early Termination Fee of Sales Contract 

 

Any agreement between a RES and a customer that contains an early termination fee 

shall disclose the amount of the early termination fee or the formula used to calculate the 

termination fee. Any such agreement must also state that the early termination fee does 

not apply if the customer cancels the contract within the rescission period described in 

Section 412.210. In addition, aAny agreement that contains an early termination fee shall 

provide the customer the opportunity to contact the RES to terminate the agreement 

without any termination fee or penalty within 10 business days after the date of the first 

bill issued to the customer for products or services provided by the RES one time per 12-

month period.  The agreement shall disclose the opportunity and provide a toll-free phone 

number that the customer may call in order to terminate the agreement.  This requirement 

does not relieve the customer of obligations to pay for services rendered under the 

agreement until service is prior to termination terminated. 

 

 

Further Proposals  

 ComEd, in a red-line of the draft rule presented in its initial comments, modifies the 

proposed language to require the customer to contact the RES (as opposed to allowing the 

customer to contact the utility or the RES): 

 

Any agreement between a RES and a customer that contains an early termination fee 

shall disclose the amount of the early termination fee or the formula used to calculate the 

termination fee.  Any such agreement must also state that the early termination fee does 

not apply if the customer cancels the contract within the rescission period described in 

Section 412.210.  In addition, aAny agreement that contains an early termination fee shall 

require provide the customer the opportunity to contact the RES to terminate the 

agreement without any termination fee or penalty within 10 business days after the date 

of the first bill issued to the customer for products or services provided by the RES.  This 

requirement does not relieve the customer of obligations to pay for services rendered 

under the agreement until service is prior to terminatedion. 
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Other stakeholders address other aspects of this section in much greater depth.  Throughout the 

proceeding, RESA states that its primary objection in all of Part 412 is the ability for a customer 

to cancel a contract 10 days after receipt of their first bill.  RESA claims such a policy harms 

customers in the form of higher prices and limits the number of fixed-price offers in the market, 

and would also create a structure that allows customers to easily game the market (potentially 

impacting a retailer‟s solvency), causing even further unnecessary harm to the competitive 

market.  RESA goes on to detail hedging practices and outlines how in a downward market, 

customers could lock themselves into a fixed-price contract when they believe market prices to 

be at their lowest.  However, if commodity prices continue to fall during the time period between 

customer enrollment and the receipt of their first bill, they could cancel the contract, not be 

subjected to any early termination fees, and sign new contracts at a lower price.  This process 

could continue indefinitely until market rates begin to trend upward.  Thus, the extended 

rescission time period resembles a call option, the cost of which must be included in the price.  

RESA explains how such a provision is ripe for gaming and an ABC‟s entire business model 

could center on taking advantage of this apparent “loophole”.   

 BlueStar‟s initial comments make similar statements, primarily that a rule that allows a 

customer to cancel a contract ten calendar days after receiving their first bill is simply bad public 

policy for the following three reasons.  First, this policy is counter to rules that are designed to 

provide customers a wide-ranging portfolio of products and services.  Second it creates a 

structure that encourages the customer to game the system and undermines the value of the 

contract, and is a direct interference with a valid contract.  Third, this rule is unreasonable, 

potentially harmful to consumers and RES, and ultimately will harm the competitive market.       

In response to these arguments, CUB/AG‟s replied that the Proposed Rule is modeled 

after the gas rules included in P.A. 95-1051, which were developed in response to problems that 

arose in the transition to a competitive retail market for natural gas supply.  CUB/AG espouse 

that the problem is consumers getting “locked” into long-term contracts, the true price of which 

only became clear to them after the first bill was received.  CUB/AG argue that natural gas 

consumers often did not understand that their actual natural gas bill would be impacted by both 

supply and delivery charges.  CUB/AG view Section 412.230 as a “safety valve” to “reconsider a 

contract”.   CUB/AG also stated that RESA‟s arguments exaggerate the alleged effect on 



43 

 

competition and customer rates, and mass market customers are not “savvy” enough to game the 

provision. 

In reply comments, Staff also generally supported the ability for a customer to cancel, 

without penalty, their contract ten days after receipt of their first bill stating that this customer 

protection measure is important and necessary to further encourage a competitive electric supply 

market, however, Staff acknowledges the possibility of gaming, particularly on the part of ABCs.  

In an attempt to foreclose the possibility of gaming, Staff recommended providing a customer 

the opportunity to cancel a contract without incurring an early termination fee one time per 12-

month period.  In Staff‟s opinion, its proposal provides protection for customers who, for 

whatever reason, do not want to remain with the supplier after they have received the first bill.  

At the same time, it does not allow a customer to repeatedly cancel his or her contract without 

incurring early termination fees.  For these reasons, Staff recommended the following modified 

language for Section 412.230: 

Section 412.230 Early Termination Fee of Sales Contract 

 

Any agreement between a RES and a customer that contains an early termination 

fee shall disclose the amount of the early termination fee or the formula used to 

calculate the termination fee. Any agreement that contains an early termination 

fee shall provide the customer the opportunity to contact the RES to terminate the 

agreement without any termination fee or penalty within 10 business days after 

the date of the first bill issued to the customer for products or services provided 

by the RES one time per 12-month period. The agreement shall disclose the 

opportunity and provide a toll-free phone number that the customer may call in 

order to terminate the agreement.  This requirement does not relieve the customer 

of obligations to pay for services rendered under the agreement until service is 

terminated. 

   

 Up until surreply comments, ICEA had remained silent on this issue, but in responding to 

Staff‟s proposal, ICEA concurred with Staff that the limitation on how many times a customer 

can cancel a contract after receipt of their first bill without penalty may help close the possibility 

of gaming, however, ICEA recommended clarifying language: 

 

Section 412.230 Early Termination of Sales Contract 

Any agreement between a RES and a customer that contains an early termination fee 

shall disclose the amount of the early termination fee or the formula used to calculate the 

termination fee. Any agreement that contains an early termination fee shall provide the 
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customer the opportunity to contact the RES to terminate the agreement without any 

termination fee or penalty within 10 business days after the date of the first bill issued to 

the customer for products or services provided by the RES one time per 12-month period. 

A customer relying on this provision to avoid an early termination fee shall be precluded 

from relying upon this provision for 12 months following the date the customer 

terminated his or her sales contract.  The agreement shall disclose the opportunity and 

provide a toll-free phone number that the customer may call in order to terminate the 

agreement. This requirement does not relieve the customer of obligations to pay for 

services rendered under the agreement until service is terminated. 

 

 In its initial brief, RESA continued to advocate for the elimination of the provision that 

would allow a customer to cancel their contract ten days after their first bill, without penalty.  

RESA noted that neither Staff nor ICEA provide any details on how such a 12-month time frame 

can be tracked and the prohibition enforced -- in RESA‟s opinion, it is impossible to do so.  

RESA also believes that the modifications made by Staff and further clarified by ICEA do not 

prevent gaming, but foster it.  RESA provides an example of how a RES would be discouraged 

by the rule to be a “first mover”, or one of the first RESs to offer mass market electric service to 

customers of Illinois.  RESA demonstrates, how in theory, a RES that entered the market after a 

first mover would offer lower prices due to reduced risk premiums to customers who would have 

already exercised or be willing to exercise their “one-time only (within a 12-month period)” 

early termination fee waiver, prior to enrolling with the second RES.       

In conclusion, RESA makes it abundantly clear that it firmly believes that the ability to 

cancel a contract ten days after receiving the first RES bill without penalty – a provision that 

exists nowhere in other retail electric markets across the United States – must be eliminated.  

With that stated, RESA does more than simply strike the provision.  First outlined in its surreply 

comments, and then further detailed in its initial brief, RESA provides both conceptual highlights 

and proposed language for a “Uniform Disclosure Label” (further discussed in this Order in the 

New Proposed Sections segment below).  Using elements from similar disclosure documents in 

competitive retail markets like Texas and Massachusetts, RESA believes such a disclosure label 

addresses the concerns outlined by CUB/AG.  The disclosure label proposed by RESA would 

display, on a per-kWh basis, bifurcated supply and delivery costs to the customer (assuming a 

certain demand and level of usage), as well as a total bill amount.  In providing this information, 

RESA believes the disclosure label adequately addresses the concerns raised by CUB/AG.  

Specifically, RESA‟s proposal ensures customers understand that their bill is impacted by two 
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primary components – delivery and supply – and gives accurate estimates or approximations for 

the total impact they can expect on their bill, well in advance of actually receiving the bill.  

RESA contends that the enhanced disclosure label also supports a concept outlined by CUB/AG, 

to further the goal of customer education by ensuring that the customer has an understanding of 

what the new RES rates will mean in terms of total dollars and cents and the total utility bill.  

However, in the opinion of RESA, unlike the expanded early termination fee waiver provision 

advocated by CUB/AG, the disclosure label does so without having a negative impact on the 

availability, term, and pricing of fixed-price offers.                     

   

Analysis and Conclusion  

It is the Commission‟s opinion that there are three parties that expressed very strong 

opinions regarding Section 412.230:  CUB/AG, RESA, and BlueStar.  While Staff expressed 

their belief that the ability for a customer to cancel a contract, without penalty, ten days after 

receipt of the first bill “is important and necessary to further encourage a competitive electric 

supply market”, Staff reasoning why this provision is important and necessary is to allow for 

situations where relevant information was not properly disclosed to the customer at the time of 

signing up for the RES‟s service. 

Meanwhile, CUB/AG reason that the provision currently exists on the gas side, and both 

commodities should be treated equally to avoid past problems in the natural gas competitive 

supply market from repeating themselves in the electric market, and that customers need a safety 

valve to fully consider the impact of their contract, as many are not aware of fundamental aspects 

of competitive energy markets, such as the existence of both supply and delivery charges. 

While the Commission acknowledges that past issues in the natural gas supply market 

ultimately resulted in the General Assembly passing into law P.A. 95-1051, that law only 

impacts the natural gas market.  The Commission believes the GA‟s decision to limit the scope 

of P.A. 95-1051 to the natural gas market was purposeful.  If there was a fear that similar 

problems would perpetuate themselves in the retail electric industry, the law would have applied 

to the electric industry as well.  Past experiences on the gas side, that have already been 

addressed, do not constitute a problem within the retail electric industry and no evidence has 

presented that there is an issue with customers getting “locked in” to long-term contracts without 
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understanding their contract terms until they receive their first bill.  Moreover, RESA has made a 

good faith effort to address the concerns outlined by CUB/AG in the form of the Uniform 

Disclosure Label.  As a matter of policy, the Commission believes that full, uniform, plain-

language disclosures is the best avenue for ensuring customers are knowledgeable about the 

products and services they are contracting for, at the time they execute the agreement with a 

RES.  It appears no party outwardly denies that the proposed provision, as RESA and BlueStar 

both claim, could result in gaming, lead to higher prices, and reduce fixed-price offerings 

available in the market.  Therefore, it is the conclusion of this Commission that RESA‟s 

recommendations regarding the creation of a Uniform Disclosure Label (discussed later in this 

Order) and modifications to Section 412.230 be adopted: 

Section 412.230 Early Termination Fee 
 

Any agreement contract between a RES and a customer that contains an early termination 

fee shall disclose the amount of the early termination fee or the formula used to calculate 

the termination fee. Any such agreement contract must also state that the early 

termination fee does not apply if the customer cancels the contract within the rescission 

period described in Section 412.210. In addition, any agreement that contains an early 

termination fee shall provide the customer the opportunity to terminate the agreement 

without any termination fee or penalty within 10 business days after the date of the first 

bill issued to the customer for products or services provided by the RES. This 

requirement does not relieve the customer of obligations for services rendered under the 

agreement contract prior to termination.  

 

K. Section 412.300 Application of Subpart D 

The provisions of this Subpart shall only apply to RESs serving or seeking to serve 

residential or small commercial customers and only to the extent such RESs provide 

services to residential or small commercial customers.  In addition, Sections 

412.320(c)(1)(B) and 412.320(c)(1)(E) shall apply to electric utilities. 

 

Further Proposals  

[INTENTIONALLY LEFT BLANK] 

Analysis and Conclusion  

[INTENTIONALLY LEFT BLANK] 

 

L. Section 412.310 Required RES Information 
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a) Prior to the RES initiating marketing to residential and small commercial 

customers, Tthe RES shall provide the following to the Commission‟s Consumer 

Services Division (CSD): 

 

1) A copy of its bill formats (if it bills customers directly rather than using 

electric utility consolidated billing);  

 

2) Standard customer contract; 

 

3) Customer complaint and resolution procedures; and 

 

4) The name, telephone number and e-mail address of the company 

representative whom Commission employees may contact to resolve 

customer complaints and other matters. 

 

b) The RES must file updated information within 10 business days after changes in 

any of the documents or information required to be filed by this section.  

 

c) If the RES has declared force majeure within the past ten years on any contracts 

to deliver power and energy services, the RES shall provide notice to the 

Commission Staff prior to marketing to residential and small commercial 

customers. 

 

Further Proposals  

Staff proposes changes to Section 412.310(a) whereby certain information would be 

provided to Staff "[p]rior to the RES initiation marketing to residential and small commercial 

customers . . ." .  RESA noted in its reply comments that it is not clear what would constitute 

"initiating a marketing and solicitation program" to CSD or the Commission. RESA states that it 

presumes that such notice would be required after receiving ARES certification from the 

Commission and prior to enrolling the first customer. RESA contends that once a RES states it is 

operational and active in the market, no further notification should be necessary.  ICEA agrees 

with RESA and recommends that 412.310(a) be amended to read: 

 

Prior to the RES initiation marketing to residential and small commercial 

customers for the first time under its certificate of service authority, the RES shall 

provide . . . 
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Staff also adds a new subsection “c” in response to CUB/AG‟s proposal to require a RES to 

disclose past force majeure events to the customer (discussed in detail in this Order in reference 

to Section 412.110 - Uniform Disclosure Statement).  With regard to Staff's proposed language, 

since the section within which the language is being placed is concerned with marketing to 

residential and small commercial customers, ICEA suggests that the request for force majeure 

information be likewise limited.  Accordingly, ICEA recommends that the language be revised 

as follows:  

 

c) If the RES has declared force majeure within the past ten years on any 

contracts to deliver power and energy services to residential and small 

commercial customers, the RES shall provide notice to the Commission Staff 

prior to marketing to residential and small commercial customers. 

 

Analysis and Conclusion  

[INTENTIONALLY LEFT BLANK] 

 

M. Section 412.320 Dispute Resolution 

 

 

a) A residential or small commercial customer has the right to make a formal or 

informal complaint to the Commission, and a RES contract cannot impair this 

right. A RES shall not require a residential or small commercial customer as 

part of the terms of service to engage in alternative dispute resolution, 

including requiring complaints to be submitted to arbitration or mediation by 

third parties. 

 

b) A customer or applicant for power and energy service may submit a complaint 

by U.S. mail, facsimile transmission, e-mail, or by telephone to a RES. The 

RES shall promptly investigate and advise the complainant of the results within 

14 calendar days. If the RES does not responds to the customer‟s complaint in 

verbally, the RES shall inform the customer of the ability to request and obtain 

the RES‟s response in writing upon request. A customer who is dissatisfied 

with the RES‟s response shall be informed of the right to file a complaint with 

the Commission and the Office of the Illinois Attorney General.  

 

c) Complaints to the Commission. 
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1) Informal complaints.  

 

A) If a complainant is dissatisfied with the results of a RES‟s 

complaint investigation, the RES shall inform the complainant of 

their ability to file a complaint with the Commission‟s CSD and 

provide contact information for the Commission‟s CSD. 

Complaints may be filed with the Commission‟s CSD by phone, 

via the internet, by fax facsimile or by U.S. mail. Information 

required to process a customer complaint include:  

 

i) The customer‟s name, mailing and service addresses, and 

telephone number; 

 

ii) The name of the RES; 

 

iii) The customer‟s electric utility and RES account numbers; 

 

iv) An explanation of the facts relevant to the complaint; 

 

v) The complainant‟s requested resolution; and 

 

vi) Any documentation that supports the complaint, including 

copies of bills or terms of service documents. 

 

B) The Commission‟s CSD may resolve a complaint via phone by 

completing a three-way call between the customer, the CSD staff 

and the RES. If no resolution is reached by phone, and a dispute 

remains, an informal complaint may be sent to the RES. In the case 

of the electric utility purchasing the RES‟s receivables or utility 

consolidated billing, the RES shall notify the electric utility of any 

informal complaint received that relates to disputed RES charges 

and the amount of the charges being disputed.  and tThe electric 

utility shall follow the procedures outlined in their billing service 

agreement with the RES to withhold collection activity on disputed 

RES charges on the customer‟s bill.  

 

C) The RES shall investigate all informal complaints and advise the 

CSD in writing of the results of the investigation within 14 days 

after the complaint is forwarded to the RES. 

 

D) The CSD shall review the complaint information and the RES‟s 

response and notify the complainant of the results of the 

Commission‟s investigation. 

 

E) While an informal complaint process is pending: 
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i) The RES (or the electric utility in the case of the electric 

utility having purchased the RES‟s receivables) shall not 

initiate collection activities for any disputed portion of the 

bill until the Commission Staff has taken final action on the 

complaint; and 

 

ii) A customer shall be obligated to pay any undisputed 

portion of the bill and the RES (or the electric utility in the 

case of the electric utility purchasing the RES‟s receivables 

or the utility presenting the RES‟s charges on a 

consolidated bill) may pursue collection activity for 

nonpayment of the undisputed portion after appropriate 

notice. 

 

F) The RES shall keep a record for two years after closure by the 

CSD of all informal complaints. This record shall show the name 

and address of the complainant, the date, nature and adjustment or 

disposition of the complaint.  

 

2) Formal complaints. If the complainant is not satisfied with the results of 

the informal complaint process, the complainant may file a formal 

complaint with the Commission pursuant to Section 10-101 of the Act.  

 

3) Disclosure of RESs‟ level of customer complaints. The Commission shall, 

on at least a quarterly basis, prepare a summary of all formal and informal 

complaints received and publish it on its web site. The summary shall be 

in an easy-to-read and user friendly format. 

 

 

Further Proposals  

Staff‟s Rule allows 14 days for a RES to investigate a customer complaint. CUB/AG 

believes a 14 day timeframe to be too long and recommends five days instead, stating its belief 

that five days would ensure that complaints were investigated more efficiently and yet ensure 

that customers could move forward with the informal or formal complaint procedures at the ICC 

in a timely fashion. 

CUB/AG also suggests adding a new subsection regarding call centers.  CUB/AG believe 

a RES should be required to maintain a call center, but also note that it is already required by 

Public Act 95-1051.  In fact, CUB/AG stated that “requiring a RES to have a call center is 

simply a precaution; CUB and the AG acknowledge that most likely RESs already have call 

centers in place”.  CUB/AG‟s red-line rule draft, submitted during the initial comments phase 

also creates reporting requirements regarding the performance of the call center: 



51 

 

 

c)  A RES is required to maintain a call center where customers can reach a 

representative and receive current information. At least once every 6 months, a 

RES shall provide written information to customers explaining how to contact the 

call center. The average answer time for calls placed to the call center shall not 

exceed 60 seconds where a representative or automated system is ready to render 

assistance and/or accept information to process calls. The abandon rate for calls 

placed to the call center shall not exceed 10%. Each alternative electric supplier 

shall maintain records of the call center's telephone answer time performance and 

abandon call rate. These records shall be kept for a minimum of 2 years and shall 

be made available to Commission personnel upon request. In the event that 

answer times and/or abandon rates exceed the limits established above, the 

reporting alternative electric supplier may provide the Commission or its 

personnel with explanatory details. At a minimum, these records shall contain the 

following information in monthly increments: 

(A) total number of calls received; 

(B) number of calls answered; 

(C) average answer time; 

(D) number of abandoned calls; and 

(E) abandon call rate. 

 

On or before March 1 of every year, each RES shall file a report with the Chief 

Clerk of the Commission for the preceding calendar year on its answer time and 

abandon call rate for its call center. A copy of the report shall be sent to the 

manager of the Consumer Services Division or its successor.   

 

In reply comments, RESA stated it does not oppose an explicit requirement to maintain a 

“call center”, for all practical purposes this is already an established requirement due to a number 

of rules that require a RES to provide contact information, such as a toll-free number, that 

customers can call regarding customer service-related issues.  RESA believes the level of 

customer service is a distinguishing factor among retail suppliers.  In a competitive market, 

market forces determine appropriate levels of answer times and abandon rates, and a regulatory 

requirement is unnecessary.  RESA noted that CUB/AG offer no evidence that there is a 

significant issue regarding RES customer service related to the handling of incoming calls.   

While RESA stated it would not oppose an explicit requirement to maintain a call center, 
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there are a number of issues with the red-line language proposed by CUB/AG.  First, the term 

“call center” is not defined.  RESA assumes a RES internal customer care group would constitute 

a “call center”.  However, it is unclear how third-party vendors that handle “overflow” calls 

would be accounted for.  Additionally, proposed metrics such as “average answer time” and 

“abandoned calls” are also not clearly defined.  RESA stated if reporting requirements regarding 

call centers were to be adopted, it is imperative that there is a clear understanding of the meaning 

of all these terms.  RESA contends that only if the terms are universally understood and applied, 

in order to facilitate as much of an apples-to-apples comparison as possible, would such a 

reporting requirement have any value to Commission Staff.    

RESA has a number of other stated concerns with the proposed language offered by 

CUB/AG.  One, it is unclear whether or not, under the proposed reporting requirements, if the 

RES would be required to parse out a certain customer segment (residential versus non-

residential) or by market (state).  RESA points out that many RES have one centrally located 

“call center” that handles calls from multiple customer segments and markets.  A requirement to 

further classify incoming calls may require substantial upgrades to RES‟s systems, and would be 

extremely costly (costs that would result in higher prices to the consumer).   

Second, the information contained in the suggested report is of a highly confidential and 

proprietary nature as it speaks to the level of the RES‟s marketing activity and size of their 

customer base.  Any metrics related to call volumes and other metrics that account for call 

volumes should automatically be provided confidential treatment by the Commission and kept 

under strict confidence.   

RESA recommends that the Commission reject CUB/AG‟s proposal regarding call 

centers on the basis that the lack of clarity and lack of need for an explicit call center standard.  

However, if the Commission were to consider call center requirements, RESA offered the 

following modifications to CUB/AG‟s proposal: 

 

c)  A RES is required to maintain a call center where customers can reach a 

representative and receive current information. At least once every 6 months, a 

RES shall provide written information to customers explaining how to contact the 

call center. The average answer time for calls placed to the call center shall not 

exceed 60 seconds where a representative or automated system is ready to render 

assistance and/or accept information to process calls. The abandon rate for calls 

placed to the call center shall not exceed 10%. Each alternative electric supplier 
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shall maintain records of the call center's telephone answer time performance and 

abandon call rate. These records shall be kept for a minimum of 2 years and shall 

be made available to Commission personnel upon request. If submitted to the 

Commission, the report shall automatically be afforded confidential treatment.  In 

the event that answer times and/or abandon rates exceed the limits established 

above, the reporting alternative electric supplier may provide the Commission or 

its personnel with explanatory details. At a minimum, these records shall contain 

the following information in monthly increments:  

 

(A) total number of calls received; 

(B) number of calls answered; 

(C) average answer time; 

(D) number of abandoned calls; and 

(E) abandon call rate. 

 

On or before March 1 of every year, each RES shall file a report with the Chief 

Clerk of the Commission for the preceding calendar year on its answer time and 

abandon call rate for its call center. A copy of the report shall be sent to the 

manager of the Consumer Services Division or its successor.      

 

In reply comments, Dominion stated RESs should not be required to maintain such 

centers. Dominion is not aware of any other state that has such a requirement. Dominion notes 

that the Commission‟s rules for certification of ARES already address the issue of the 

availability of ARES staff to respond to customer inquiries. Dominion also noted that the 

proposals brought forth by CUB/AG would mandate that every RES collect and report their 

number of calls received, number of calls answered, average answer time, number of abandoned 

calls, and abandon call rate. Dominion contends these requirements go far beyond the ICC 

Staff‟s recommendations and notes that CUB/AG did not provide any justification for this 

requirement or indicate the purpose of collecting such data.  Further, as far as Dominion is 

aware, the electric utilities in Illinois are not required to collect and report such data.  Dominion 

further noted that there does not appear to be any consideration of the additional costs and 

administrative burden RESs would experience in the collection and reporting of such data. 

Dominion concludes that there is no value in this proposed requirement. 

In its reply comments, Staff noted that retail electric suppliers had to comply with call 

center requirements since the original Customer Choice Law of 1997.  Code Part 410.45 

implemented Section 16-123 of the PUA, which was created by the Customer Choice Law of 
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1997.  Hence, Staff does not recommend copying and duplicating requirements from an existing 

Code Part into this new Code Part 412.  ICEA similarly noted that the CUB/AG proposal is 

already contained in Part 410, Section 45 and need not be duplicated in Part 412.  Regarding the 

amount of time allowed for a RES to respond to a complaint, ICEA recommends the 

Commission reject CUB/AG‟s proposal of five days.  ICEA stated that CUB/AG provided no 

evidence to suggest that the Proposed Rule's 14 calendar day deadline results in inefficient 

complaint investigations or provides a hardship or barrier to consumers in filing informal or 

formal complaints at the Commission.  

 Beginning with its initial comments, RESA recommended that complaint summary 

contemplated in Section 412.230(c)(3) be modified to incorporate and disclose a “complaint 

ratio”.  RESA believes that if a complaint summary includes only raw numbers of complaints 

would portray suppliers that serve a greater number of customers and engage in a higher level of 

marketing activity as performing poorly relative to other RESs.  RESA notes a complaint 

summary that includes complaint rates, rather than raw numbers, not only provides customers 

with an accurate portrayal of RES performance relative to the entire RES community, it also 

provides a measurement that RES‟s can use to gauge their own performance relative to their 

competitors.  Market share data and level of business activity of other RES‟s is not available to 

the individual RES, so there would be no means for a RES to measure its individual performance 

against the market if the Commission only publishes raw numbers of complaints on its web site. 

Dominion agreed with RESA demonstrating how Further, merely listing the number of 

complaints could provide a false picture of a RES‟s performance. If two companies each have a 

dozen complaints but one has 100 customers and the other has 10,000 customers, clearly the 

latter has better performance, but this would not appear to be the case according to the complaint 

summary contemplated by this Section.  Dominion also stated its belief that it is unnecessary and 

perhaps misleading to consumers to list informal complaints on the Commission website. The 

definition of a “complaint” is far too broad and could include any questions a consumer has or 

even a complaint such as a customer who thinks the supplier‟s price is “just too high” for any 

reason whatsoever.  Therefore Dominion suggested the following changes: 

 

The Commission shall, on at least a quarterly basis, prepare a summary of all 

formal and informal complaints received and publish it on its web site. The report 
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shall show the percentage of complaints per customer of the RES in addition to 

total complaints. 

  

In reply comments, CUB/AG did not oppose the reporting of complaint ratios, as long as the 

total number of informal and formal complaints is reported as well. 

 While RESA also supports the inclusion of a complaint ratio, it warned that Dominion‟s 

proposed modifications, by providing both a percentage of complaints and the total number of 

complaints, it is simple arithmetic to determine the undisclosed denominator – total number of 

customers of the RES.  Dominion later admitted this error and it is not their intent to reveal 

confidential information such as a RESs customer count.   

RESA further stated a RES‟s total customer number is obviously a matter of substantial 

commercial sensitivity that is not appropriately shared among competing suppliers.  RESA also 

noted that if the complaint ratio used the RES‟s entire customer base (rather than small 

commercial and residential customers only), it would also be inaccurate and skewed.  RESA 

outlined how a RES that has very few residential and small commercial customers, and primarily 

provides service to large commercial customers would have an advantage, as the majority of its 

customers do not make complaints to the Commission and resolve complaints directly with the 

RES, through legal means if necessary.  RESA notes disclosure of complaint ratios significantly 

impacts the reputation of the RES in the marketplace, and therefore should be carefully 

considered.  While RESA agrees with Dominion that simply providing a total number of 

complaints is inappropriate and misleading, and a complaint ratio is preferred, providing a 

complaint ratio or percentage can be complicated and have un-intended consequences as well, if 

not appropriately calculated.   

 Staff believes the Commission should not attempt to specify a precise method of 

displaying customer complaints in this rule.  Staff recommends that the Commission maintain 

the flexibility to employ any method it believes would be appropriate based on the nature of the 

data it receives and the purpose of the data.  ICEA agreed with Staff.      

RESA responded in its surreply comments that it appreciates the concerns of Staff.  

RESA agrees it would be unwise to have language that severely restricts the Commissions ability 

to determine the appropriate methodology for calculating complaint ratios, especially prior to 

holding any workshops to closely examine the issue, as RESA previously suggested.  RESA 

stated if there is no opposition to the general concept of providing complaint ratios as opposed to 
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only providing number of complaints (which does not account for a RES customer base or 

enrollment activities), then language can be developed to ensure that the Commission will 

ultimately provide complaint ratios, but does not explicitly define how those ratios would be 

calculated.  Again, as RESA suggested, that can be resolved in a collaborative workshop process.  

RESA presented modified language for the Commission‟s consideration for adoption: 

 

Section 412.320(c)(3) 

Disclosure of RESs‟ level of complaints.  The Commission shall, on at least a quarterly 

basis, prepare a summary of all formal and informal complaints received by it and 

publish it such summary on its website, as well as a complaint ratio for each company 

serving residential and/or small commercial customers.  The summary shall be in an 

easy-to-read and user friendly format and be presented in a manner that does not reveal 

confidential information, such as, but not limited to, the number of customers served by a 

RES. 

 

RESA believes this language addresses Staff‟s concerns as it does not provide a specific 

methodology for calculating complaints, but does ensure customers receive a more accurate 

illustration of the complaint levels for a particular RES.  RESA also reiterates that when a 

methodology for calculating complaint ratios is developed and published, it is done in a manner 

which ensures RESs‟ residential and small commercial customer count is not revealed.   

 

 

Analysis and Conclusion  

[INTENTIONALLY LEFT BLANK] 

 

IV. NEW PROPOSED SECTIONS  

 

A. Section 412.1XX Customer Solicitation 

 

In initial comments, CUB/AG propose adding a new section to Staff‟s Proposed Rule 

entitled, “Customer Solicitation”.  According to CUB/AG, this section mirrors, for the most part, 
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the language added to the aforementioned changes to the Consumer Fraud statute and Section 

19-115 of the PUA enacted by the General Assembly last year. CUB/AG states its aim with these 

additions is to ensure that ARES marketing and solicitation practices mirror those that are 

required for ARGS: 

 

a) A RES shall not misrepresent the affiliation of any alternative supplier with the 

electric utility, governmental bodies, or consumer groups. 

 

b) If any sales solicitation, agreement, contract, or verification is translated into another 

language and provided to a customer, all of the documents must be provided to the 

customer in that other language.  

 

c) A RES shall clearly and conspicuously disclose the following information to all 

customers: 

 

i. the prices, terms, and conditions of the products and services being sold to the 

customer; 

 

ii. where the solicitation occurs in person, including through door-to-door 

solicitation, the salesperson's name; 

 

iii. the alternative retail electric supplier's contact information, including the 

address, logo, phone number, and website; 

 

iv. contact information for the Illinois Commerce Commission, including the toll-

free number for consumer complaints and website; 

 

v. a statement of the customer's right to rescind the offer within 10 business days 

of the date on the utility's notice confirming the customer's decision to switch 

suppliers, as well as phone numbers for the supplier and utility that the 

consumer may use to rescind the contract; and 

 

vi. the amount of the early termination fee, if any. Said termination fee shall not 

exceed $50. 

 

d) Except as provided in paragraph (e) of this subsection, a RES shall send the 

information described in paragraph (c) of this subsection to all customers within one 

business day of the authorization of a switch. 

 

e) A RES engaging in door-to-door solicitation of consumers shall provide the 

information described in paragraph (c) of this subsection during all door-to-door 

solicitations that result in a customer deciding to switch their supplier. 
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f) Any advertisement for electric service that lists rates shall clearly and conspicuously 

disclose all associated costs for such service including, but not limited to, access fees 

and service fees. 

 

g) All personal information relating to the customer of transmission, distribution, 

metering, or billing of electric service, or the customer purchasing the commodity of 

electricity to be delivered through the distribution system of an electric provider, shall 

be maintained by the electric providers solely for the purpose of generating the bill 

for such sales and services, and shall not be divulged to any other persons with the 

exception of credit bureaus, collection agencies, and persons licensed to market 

electric service in the State of Illinois, without the written consent of the customer. 

 

h) Prohibition of prize promotions to solicit authority to provide alternative retail 

electric service. 

 

i) No person shall solicit authority to execute a change of retail electric suppliers or to 

solicit authority to provide any alternative electric service through the use of any 

sweepstakes, contests, or drawings.  

 

j) Forms or documents used or intended to be used by consumers to enter sweepstakes, 

contests, or drawings of any description may not be used by any person as written 

authority to execute a change of any person's retail electric supplier or to render any 

electric supply service. 

 

 

Further Proposals 

 

In reply comments, Staff noted that apart from the proposed $50 cap on early termination 

fees, the new Section does not add anything substantive that is not already contained in the First 

Notice Rule or in the existing Consumer Fraud Act.  In fact, it appears that the recent natural gas 

legislation copied existing obligations from the portions of the Consumer Fraud Act that pertain 

to electric service provider selection.  The requirements found in the CUB/AG proposed Sections 

412.120 (a) through (e) are already contained in the First Notice Rule.  Sections 412.120 (f) and 

(g) are existing requirements found in the Consumer Fraud Act (Sections 2GG and 2HH, 

respectively).    

CUB/AG propose to limit early termination fees (“ETFs”) to $50, regardless of the length 

of the sales agreement.  CUB/AG argue that by not capping early termination fees, the 

Commission is “essentially permitting a RES business model that would allow for the farming of 

cancellation fees: cancellation fees substitute good, quality service and low product price for 

revenue.”  Staff stated it is unaware of any evidence that supports the concept that the absence 
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(or the capping at very low levels, such as the $50 proposed here) of early termination fees 

produces “good, quality service and low product price.”  Staff notes that one of the main 

arguments of the RES against the prohibition (or capping at very low levels) of early termination 

fees is that it would drive up the prices charged to everyone in order to recover the costs 

associated with customers cancelling agreements before the expiration date.   

Staff recommends that the Commission exercise caution when it comes to eliminating or 

capping early termination fees.  Capping or eliminating early termination fees could have the 

consequence that certain types of services, such as multi-year, fixed price offers, will not be 

offered to residential and small commercial customers or that those offers would be priced at 

higher levels.  Staff notes, without discussing the merits of long-term contracts, which are used 

in both the wholesale and retail markets, there appears to be demand for offers that guarantee a 

certain price for a longer period of time.   

As an alternative to capping early termination fees, Staff recommends that the 

Commission strictly enforce the provisions in Section 412.110(f) (disclosure of early termination 

fees as part of the Uniform Disclosure Statement), as well as the many provisions in the 

proposed rule that require the RES to verbally disclose the relevant contract terms to the 

customer.  Early termination fees above $50 might be acceptable to some customers as long as 

those fees are clearly stated at the time of enrolling for service.  

In its reply comments, RESA stated it is unaware of any other competitive retail electric 

market with early termination fee caps.  It RESA‟s opinion such a proposal would eliminate the 

availability of certain fixed-price offerings, or at the very least severely limit the terms of such 

products, which defeats the purpose of such a product – budget certainty.  It is RESA‟s 

experience that customers who are averse to price volatility greatly value the price certainty 

provided by fixed-price contracts. Thus, the proposed cap on ETFs would deprive that segment 

of the market of the product they value most, or significantly increase the prices offered for such 

products.   

RESA states that capping early termination fees also impacts suppliers because it 

increases business risks associated with providing fixed-price products.  RESA contends that 

capping termination fees limits a supplier‟s ability to mitigate the financial risk that it assumes 

when offering a fixed-price product to a customer.  RESA outlines how suppliers can address 

this risk by either reflecting it in the price offered to the customer or by imposing a reasonable 
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ETF, or a combination of the two.  If the ETF is capped, the supplier will be forced to account 

for this risk in the price offered to a customer, or by choosing to limit the term of the fixed price.  

Either approach ultimately negatively affects the customer.  RESA stated that one of the main 

purposes of a competitive retail electric market is to provide customers with product choice.  One 

of the fundamental choices that a customer can make is whether they prefer to “lock-in” a rate 

and avoid any risks associated with a volatile energy market, or prefer to “ride the market” 

(taking advantage of prices that may lower in real time).  RESA contends that any cap on early 

termination fees that would not allow for the RES to collect actual damages effectively 

eliminates a risk-averse customers‟ right to choose a fixed-price product.  If any RES were 

willing to take on the inordinate amount of risk associated with the inability to collect damages 

from abrogated contracts, and continue to offer fixed-price contracts under such a prohibition, 

then those products would carry a very significant price premium.   

In their initial comments, CUB/AG take the position that current Illinois marketing rules 

regarding natural gas products also be applied to the retail electricity marketplace, namely a $50 

cap on ETFs, claiming that “Though electricity and natural gas are two different commodities, 

there is no reason to believe the manner in which they will be sold or marketed will be drastically 

different”.  RESA disagrees.  RESA stated although natural gas is often a driver for electricity 

prices, there are a number of other cost components that also impact the volatile nature of 

electricity prices such as fluctuating transmission costs, escalating renewable portfolio standards, 

and other factors.  If you recognize that electricity is a unique commodity, as it cannot be stored 

(on a commercially viable level), then you must also recognize the manner in which electricity is 

purchased, sold, and marketed could be, and often is, significantly different from that of natural 

gas, particularly the manner in which supply costs are hedged.   

RESA notes while CUB/AG‟s comments state “one of the most egregious consumer 

problems prior to the implementation of rules in the retail natural gas market was the collection 

of excessive termination fees”, CUB/AG do not clarify what they consider to be “excessive 

termination fees”, but instead only state that ETFs sometimes amounted to “hundreds or even 

thousands of dollars”.  While CUB and the AG suggest an ETF cap of $50, this amount appears 

to be completely arbitrary as there is no supporting evidence of why $50 is an appropriate 

amount.  Also there is no evidence presented that “excessive termination fees” are an issue in the 

Illinois retail electric market and there is no evidence of excessive complaints relating to the 



61 

 

amount of ETFs in the retail electric marketplace.  With respect to CUB/AG‟s claim that there 

were “fees which amounted to hundreds or even thousands of dollars”, RESA responds that the 

reference is specious as it provides no information regarding the length of the contract, the size 

of customer, the customer‟s estimated usage, and the difference between current market rates at 

the time of termination compared to market rates at the time of contracting.  Many formula-based 

ETFs account for all of these factors, and if fees have resulted in “thousands of dollars”, it most 

likely signals that this was the damage caused by the customer‟s breach of the contract.  ETFs, 

both formula-based and set fees, are common in a number of other industries, such as 

telecommunications (cell phone contracts), television providers (i.e. DirecTV), and other service 

industries.        

RESA also took issue with CUB/AG‟s statement that “by not capping early termination 

fees for RESs, the ORMD is essentially permitting a RES business model that would allow for 

the „farming‟ of cancellation fees:  suppliers can have a business model that focuses on making 

money from cancellation fees…”.  RESA contends that no reputable retail electric provider has a 

business model that “focuses on making money from cancellation fees”.  In RESA‟s opinion, 

such a business model is not profitable, not sustainable, and would never receive the financial 

backing necessary from investors to engage in such activities.  According to RESA, to the extent 

a RES has ETFs, it is simply a means of collecting damages due to a breach of contract by the 

customer, and is necessary in order to ensure the long-term viability of the RES.  If any RES 

appears to be using ETFs as a revenue stream, meaning their fees are high enough to recover 

damages due to a contractual breach and make additional profit, the Commission should use its 

authority to address these seemingly disreputable companies on an individual basis, and not 

through a draconian measure that negatively impacts all residential and small commercial 

customers through limited product offerings and higher prices.   

RESA believes that the proper role of consumer protection regulations is not to dictate 

the permissible terms and conditions for a specific product or service, but instead should ensure 

transparency and full disclosure.  In a mature market customers will select their preferred 

product and supplier based on a number of factors, including price, the specific contract terms 

and conditions (such as the presence, absence, or amount of ETFs), the reputation of the RES, 

and other value-added services.   Efforts should focus on full disclosure and transparency of the 

most pertinent terms and conditions so that customers can quickly and easily make an apples-to-
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apples comparison.  Ultimately, it will be customers who decide what business models are 

“permissible” by exercising their right to choose.   

In summary, RESA supports regulatory policies that foster the greatest value for the 

customer and encourage price competition.  RESA recommends the Commission focus on 

adequate disclosure of early termination fees rather than capping them at some arbitrary amount, 

which ultimately harms customers.  RESA also notes that in the red-line provided by CUB/AG, 

Section 412.120(c)(vi) could be interpreted as a prohibition of formula-based ETFs as there is a 

requirement to provide “the amount of the early termination fee, if any”.  This conflicts with 

Section 412.110(f) which explicitly permits formula based ETFs.  RESA believes the RES 

should be permitted to use formula-based ETFs, which are commonplace in competitive retail 

markets and appropriately reflect actual damages incurred by the RES resulting from a 

customer‟s breach.           

In its reply comments, ICEA, like Staff, notes that many of the proposed sections appear 

to be redundant and in many respects, unnecessary.  ICEA also addressed the early termination 

fee cap in detail, recommending that the CUB/AG's proposal to cap early termination fees at 

"$50 total regardless of whether or not the agreement is a multiyear agreement" should be 

rejected by the Commission.  ICEA agrees with CUB/AG that ARESs should be in the business 

of providing power and energy and related services, not in the business of "farming" cancellation 

fees. That being said, CUB/AG's proposed $50 cap on termination fees is misguided on several 

fronts and should be rejected by the Commission for the following reasons.  

First, the General Assembly has not seen fit to cap termination for electric providers.  

Specifically, Section 16-115A(c) of the Act allows for "arms-length agreement[s] between a 

supplier and a retail customer that sets . . . provisions governing early termination through a 

contract as allowed by Section 16-119." (220 ILCS 5/16-115A(c).) Section 16-119 of the Act 

states that an ARESs "may establish . . . provisions governing early termination through a . . . 

contract." (220 ILCS 5/16-119.) Section 16-119 further states that "Any . . . charge or penalty 

with early termination of a contract; shall be conspicuously disclosed in any . . .contract." (Id.) 

Simply put, if the General Assembly had wanted to express a limit on early termination fees for 

electric providers, it could have, and presumably would have, in Article 16 of the Act.  No such 

limitations exist. 

Second, Staff's proposed rule provides customers with unprecedented opportunities to 
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leave their agreement without being subject to a termination fee. Specifically, Section 412.210 of 

Staff's proposed rule provides that "[i]f the customer wishes to rescind its enrollment with the 

supplier, the customer will not incur any early termination fees if the customer contacts either the 

electric utility or the RES within ten calendar days after the electric utility‟s acceptance of the 

enrollment request."  

Third, CUB/AG posit that a cancellation fee cap is needed because without such a cap 

suppliers will "substitute good, quality service and low product price" for the revenue that 

cancellation fees provide.  To the contrary, early termination fees can provide customers with a 

lower per kWh price than they might have with a cap on termination fees in place. Somewhat 

like a higher deductible can lower a consumer‟s annual insurance premium, a higher termination 

fee can at times mean a lower per kWh price than might otherwise apply. Indeed, in ICEA‟s 

experience, some customers prefer a higher penalty for termination in exchange for a lower rate.   

Fourth, as ICEA understands it, the early termination complaints in the Illinois natural 

gas market largely involved the actions of one alternative gas supplier. Although the level of 

retail electric marketing to residential and small commercial customers is quite limited at the 

moment, the overall retail electric market in Illinois just recently celebrated its 10
th

 anniversary. 

Over half of the electric load in the State is served by retail electric suppliers.  ICEA is not aware 

of any significant level of complaints during this time frame focused on early termination fees. 

Fifth, the $50 early termination fee cap contained in the Alternative Gas Supplier law 

was, as ICEA understands it, the product of extended negotiations with alternative gas suppliers, 

the Attorney General's office, CUB, and the ICC Staff to arrive at a comprehensive agreed-upon 

set of marketing rules applicable to alternative gas suppliers. While universal agreement was not 

always achieved in the Part 412 workshops, many of the provisions of Staff's Proposed Rule 

were arrived at in similar, negotiated fashion. As noted in its Initial Comments, ICEA has 

approached its review of Staff's Proposed Rule looking at the rule as a whole, recognizing that 

the rule as a whole reflects an attempt to balance the various positions of all the parties in an 

attempt to arrive at a set of appropriately tailored consumer education and protection provisions. 

For ICEA, the imposition of an early termination fee cap added to the Proposed Rule‟s already 

unprecedented opportunities for consumers to leave their agreement without being subject to a 

termination fee, would upset the balance that the Proposed Rules have achieved and create an 

environment for retail electric competition detrimental to both consumers and retail electric 
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suppliers.  

ICEA concludes, contrary to CUB/AG‟s claim, an arbitrary limit on termination fees 

would not ensure good, quality service and lower prices but would instead limit product 

offerings and likely raise prices, particularly for longer-term contract offerings. Such a result is 

inconsistent with the Act's mandate to foster retail electric competition as well as the Act‟s 

recognition that there is a place for arms-length early termination fees.  ICEA recommends the 

Commission reject CUB/AG's proposal to cap early termination fees.   

BlueStar also rejects CUB/AG‟s proposal of a cap on cancellation/termination fees at $50 

for the term of the contract.  BlueStar maintains gas and electric are two distinctly different 

commodities in numerous aspects and should be treated as such.  BlueStar points out most RES 

have prudent hedging practices that dictate that a RES pre-purchase most of the estimated usage 

for the contract term within a few days of contract execution.  Instituting a rule that would allow 

a customer to cancel a fixed-price contract with a minimal penalty well after the contract 

execution date (potentially more than 60 to 70 plus days later) precludes a RES from recovering 

actual incurred damages.  This will require an additional premium built into the customer‟s 

contract without any discernible benefit. 

 BlueStar believes a $50 early termination fee cap is counter to rules that are designed to 

provide customers a wide-ranging portfolio of products and services, creating a structure that 

encourages the customer to game the system and undermines the value of the contract, and is a 

direct interference with a valid contract.  In addition, BlueStar finds this proposed rule to be 

unreasonable, potentially harmful to consumers and RESs, and ultimately harmful to the 

competitive market.  Finally, it would encourage irresponsible hedging practices on the part of 

suppliers.  The better solution is to require a full disclosure and explanation of any termination 

charge in the Uniform Disclosure Statement as is proposed in Staff‟s draft rule. 

 

Analysis and Conclusion  

The Commission is of the opinion and finds that, apart from the $50 cap on early 

termination fees, the new Section proposed by CUB/AG does not add anything substantive that 

is not already contained in the First Notice Rule or in the existing Consumer Fraud Act.  

Regarding the $50 early termination fee cap, the Commission is of the opinion and finds that 

capping or eliminating early termination fees could have the consequence that certain types of 
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services, such as multi-year, fixed price offers, will not be offered to residential and small 

commercial customers or that those offers would be priced at higher levels.  Such a result runs 

counter to rules that are designed to provide customers a wide-ranging portfolio of products and 

services.  Consequently, the Commission rejects CUB/AG‟s proposed new Section labeled 

“Customer Solicitation”.   

 

B. Section 412.115 Uniform Disclosure Label  

 

 In surreply comments, RESA outlines the concept for a disclosure label (and also 

provided an example template), which is similar to an “Electricity Facts Label” (“EFL”) utilized 

in the Texas retail electric market for residential and small commercial customers.  The basic 

concept of the disclosure label is to provide customers a price per-kWh (based on assuming three 

different monthly usage levels for customers – 500, 1,000, and 1,500 kWh) disclosure for both 

supply and delivery charges and then a total bill impact (presented in dollars, again assuming a 

certain level of usage).   

It should be noted that RESA made it clear that the utilities must be responsible for the 

calculation of the delivery or utility charges; in fact, RESA‟s support of including delivery 

charges in the Uniform Disclosure Label is dependent on it.  RESA argues since RESs are not 

always intimately familiar with utility delivery charges and the frequency of changes to various 

tariff sheets, it should be the responsibility of the utilities to provide this information to the RES 

community on an easy-to-access website, and provide notifications to RESs when there is a 

change or update to the utility charges that impact the disclosure label.  RESA contends this is 

the only method to ensure that RESs who pass-through utility delivery charges are accurately and 

uniformly expressing the appropriate delivery charges.  If the utilities are not willing to take on 

this role, then RESs should not be required to disclose delivery charges, and the Uniform 

Disclosure Label should simply provide a disclaimer that the label represents supply charges 

only.   

RESA contends that the disclosure label benefits the customers in a variety of ways.  

One, customers will clearly understand that their bill is impacted by two primary components – 

delivery and supply and will be provided with accurate estimates or approximations for the total 

impact they can expect on their bill, well in advance of actually receiving the first bill.  It also 
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will facilitate an apples-to-apples comparison of offers, something several parties promoted, 

namely CUB/AG and BlueStar.  RESA, which has heavily contested Section 412.230 throughout 

this proceeding (along with BlueStar), contends that, in light of the additional disclosures 

facilitated through its “Uniform Disclosure Label”, that the ability for a customer to cancel a 

pending enrollment, without fee, ten days after receipt of their first bill is unnecessary and be 

eliminated.  RESA reiterated its belief that the implementation of a Uniform Disclosure Label is 

preferable to expanding customers‟ ability to cancel their service contract without early 

termination penalty.  RESA contends such expanded cancellation rights give rise to significant 

costs by the supplier that must then be recovered from all of its customers through higher energy 

prices.  Also, it is in the customer‟s best interest that they have the fullest and most uniform 

description of their product from all suppliers from whom they are offered products so that they 

can most effectively shop and compare.  RESA creates a new Section 412.115 to create the rule 

language necessary for the Uniform Disclosure Label: 

 

Section 412.115 Uniform Disclosure Label 

 

a) In addition to providing the customer with a copy of the sales contract, a 

RES or one of its sales agents must provide the following information to the 

customer: 
 

1) If a product is being offered at a fixed monthly charge that does not 

change with the customers usage for the duration of the term, the RES 

shall provide the total average price for electric supply and delivery 

service reflecting all recurring charges, excluding state and local sales 

taxes 

 

2) If a product is being offered at a fixed per kilowatt rate that does not 

change for the duration of the term, the RES shall provide the total 

average price for electric supply and delivery service reflecting all 

recurring charges, excluding state and local sales taxes 

 

3) If a product is being offered at a variable rate that is expected to change 

during the duration of the term, the RES shall provide sample total 

average prices for electric supply and delivery service for the first month 

of delivery, reflecting all recurring charges, excluding state and local 

sales taxes 

 

4) The total average price for electric supply service shall be expressed in 
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cents per kilowatt hour, rounded to the nearest one-hundredth of one cent 

for the following usage levels: 

 

i. 500, 1,000, and 1,500 kilowatt hours per month.  If demand 

charges apply assume a 30 percent load factor 

 

5) The total average price for electric delivery service shall be expressed in 

cents per kilowatt hour, rounded to the nearest one-hundredth of one cent 

for the following usage levels: 

 

i. 500, 1,000, and 1,500 kilowatt hours per month.  If demand 

charges apply assume a 30 percent load factor 

 

6) The total average price for the sum of electric supply and delivery 

service shall be expressed in a dollar amount, rounded to the nearest 

cent, for the following usage levels: 

 

i. 500, 1,000, and 1,500 kilowatt hours per month.  If demand 

charges apply assume a 30 percent load factor 

 

b) The written Uniform Disclosure Label must include all applicable items 

within the Uniform Disclosure Statement (Section 412.110(a)(1) through 

(15)) 

 

c) The written Uniform Disclosure Label must use 12 point font or larger, and, 

if it is a separate document, it must not exceed two pages in length 

 

           RESA makes a number of additional modifications to the proposed rule to ensure that 

customers are provided a Uniform Disclosure Label: 

  

Section 412.120 Door-to-Door Solicitation 

f) The Uniform Disclosure Label and sales contract must be provided to the 

customer within three business days after the electric utility‟s confirmation 

of an accepted enrollment. 

 

 

Section 412.130 Telemarketing 

 

e) The Uniform Disclosure Statement Label and sales contract must be 

provided to the customer within three business days after the electric 

utility‟s confirmation of an accepted enrollment 
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Section 412.140 Inbound Enrollment Calls 

 

c) Send the Uniform Disclosure Statement Label and sales contract to 

the customer within 3 business days after the electric utility‟s 

confirmation to the RES of an accepted enrollment. 

 

  Section 412.150 Direct Mail 

 

a) A RES or one of its sales agents contacting customers for enrollment for 

power and energy service by direct mail or e-mail shall include:  

 

1) the items of the Uniform Disclosure Statement Label (Section 

412.115) for the product or service being solicited., or 

 

2) a separate written Uniform Disclosure Label for the product or service 

being solicited, or 

 

3) a link to a web page where the Uniform Disclosure Label is displayed 

for the product or service being solicited 

 

Section 412.160 Online Marketing 

 

a) Each RES offering power and energy service to customers online 

shall display the items of the Uniform Disclosure Statement Label 

(Section 412.1105) for any services offered through online 

enrollment before requiring the customer to enter any personal 

information other than zip code, electric utility service territory, 

and/or type of service being sought.  

 

b) The document containing the items of the Uniform Disclosure 

Statement Label must be printable in a PDF format not to exceed 

two pages in length, and shall be available electronically to the 

customer.  

 

d) The enrollment website of the RES shall, at a minimum, include:  

 

1) All items within the Uniform Disclosure Statement Label 

(Section 412.1105);  

 

Further Proposals 

[INTENTIONALLY LEFT BLANK] 
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Analysis and Conclusion  

 The Commission finds the Uniform Disclosure Label to be a great tool to help customers 

make a decision regarding their competitive electric product.  The Commission‟s decision to 

reject the provision in Section 412.230 that would have provided customers the ability to cancel 

a pending enrollment, without fee, ten days after receipt of their first bill, was in large part due 

the Commission‟s adoption of the Uniform Disclosure Label.  The Commission concurs with 

RESA that the label will provide customers a clear understanding that electric service is 

comprised of two main components – delivery and supply.  The label also provides customers a 

very good indication, particularly in the case of fixed-rate products (which often contain an early 

termination fee), of what the total bill impact is to the customer.  In doing so, the label appears to 

address the heart of issue (according to CUB/AG) – customers getting “locked” into long-term 

contracts when they did not understand the impact of their contracted supply rate until they 

received the first bill.  In incorporating the Uniform Disclosure Statement into the Label, 

customers are also provided the most pertinent aspects of their terms and conditions (including 

early termination fees), in an easy-to-understand, visual format.  In summary, the Uniform 

Disclosure Label addresses the apparent concerns of CUB/AG without limiting product offerings 

or increasing cost premiums to customers.  Consequently, the Commission adopts RESA‟s 

proposed new Section 412.115 and further clarifies that the utilities be responsible for providing 

the requisite price-per-kWh for delivery charges assuming usage levels of 500, 1,000, and 1,500 

kWh to the RES in accordance with the Rule.       

 

 

C. Section 412.XXX Affiliate Name and Logo Use 

 

In initial comments, CUB/AG state that allowing an affiliate of an electric utility to use 

the name and logo of the utility company gives the impression to the customer that they are in 

fact dealing with the utility company. Both CUB and the AG have observed that the use of 

affiliate names and logos in the natural gas retail market has caused very real confusion for 

consumers. CUB/AG believes that affiliate use of the utility name and logo create and fuel 

customer confusion, and also creates an unlevel playing field among suppliers. CUB/AG state 

that if Illinois is truly to have a competitive market, the affiliate use of utility name and logo 

must end.  To that end, CUB/AG proposed the following new section: 
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An ARES shall not be permitted to market power and energy service to residential 

customers using a similar name or logo to that of an existing electric utility. 

 

  

Further Proposals 

 

RESA agrees that there should be adequate disclosures to ensure customers have a clear 

understanding that a RES, including utility affiliates, are not selling on behalf of the utility.  

RESA contends that this is adequately addressed in the draft rule in Section 412.110(k).  RESA 

stated its concern with additional language related to this issue offered by CUB/AG.  By one 

interpretation the clause could prevent several currently licensed RES from selling to residential 

customers.  RESA provides the example of ConEdison Solutions, a retail electric supplier with a 

name similar to that of an existing New York electric utility – ConEdison.  RESA does not 

believe it is appropriate to restrict the name of an already existing RES, but submits that any 

additional rules should simply prevent RESs from misrepresenting themselves as the local utility.         

In reply comments, Dominion noted, generally, a corporate logo is the property of the 

overall parent corporation and as such may lawfully be used by all members of the corporate 

family, including a subsidiary utility as well as an affiliated ARES. Thus, Dominion believes the 

issue should be how to ensure that customers receiving communications from an affiliated ARES 

are appropriately informed that they are dealing with the ARES and not with the utility directly. 

Dominion contends this can be accomplished by use of a disclosure statement on the marketing 

piece, which clearly communicates to the customer that the ARES, while an affiliate of the 

subject utility, is not the same company as that utility. Dominion also notes that the proposed 

CUB/AG language as drafted would also apply to an ARES that is affiliated with a utility in 

another state.  If the Commission decides to impose a ban on the use of a utility name and logo, 

the language should be corrected to refer to “an existing Illinois electric utility” which would be 

more in line with the apparent purpose of the proposal.  

Staff finds the language proposed by CUB/AG to be problematic.  Staff believes whether 

a RES used a “similar” name or logo is something that the Commission is ill-suited to determine 

as it could involve making determinations under the federal Lanham Act (15 USC § 1125(a)) for 

trademark infringement and other determinations that simply do not fall under the Commission‟s 

recognized expertise in enforcing the PUA.  Also, it has been Staff‟s experience that JCAR 
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frowns on the usage of a word like “similar” because it is inherently so ill-defined.  Moreover, 

Staff has already included language in the First Notice Rule that should address CUB/AG 

concerns, while also casting a broader net in an effort to protect governmental bodies like the 

Commission and the AG, as well as consumer groups like CUB.  This language, which is 

modeled on language contained in Section 19-105 of the PUA (220 ILCS 5/19-105), regulating 

alternative gas suppliers, is found in the Uniform Disclosure Statement, Section 412.110(k).   

 

Analysis and Conclusion  

The Commission is of the opinion and finds that, for the reasons stated by Staff, the 

CUB/AG proposal regarding affiliate name and logo use, be rejected.   

 

 


