
  

 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

 

Illinois Commerce Commission 

On Its Own Motion 

Adoption of 83 Ill. Adm. Code 412   

And Amendment of Ill. Adm. Code 453 

 

 

) 

) 

) 

)    

 

 

 

 

        

 

No. 09-0592 

 

INITIAL BRIEF OF THE 

RETAIL ENERGY SUPPLY ASSOCIATION 

 

 

 In accordance with 83 Ill. Adm. Code Section 200.800 and the Ruling of the 

Administrative Law Judge, dated July 22, 2010, this initial brief is submitted on behalf of the 

Retail Energy Supply Association (“RESA”).
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I. INTRODUCTION 

 

For the purposes of this Initial Brief, RESA’s comments are focused on some of the 

major contested issues within this proceeding.  RESA believes it has demonstrated an in-depth 

understanding of this rule and its potential impact on customers and the Illinois retail electric 

market.  RESA’s aim throughout this proceeding has been to ensure customers are afforded a 

broad spectrum of product offerings, at the lowest possible cost, and are fully educated on those 

products in order to make a confident choice as to which supplier and product best serve their 

needs.  As RESA will explain, it believes the recommendations set forth in this brief accomplish 
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RESA’s stated goal.  Specifically, RESA recommends that: 

 

1. The “Early Termination Fee Waiver” should be eliminated and a Uniform 

Disclosure Label substituted.  

2. Section 412.30 should make clear that 83 Ill. Admin. Part 412 controls over 

any conflicting utility tariffs. 

3. The utilities’ systems must be able to recognize a small commercial customer.  

4. The rescission period should be based on the date of the contract between the 

customer and the Retail Energy Supplier. 

5. The use of the term “rescind” has to be clarified in Part 412. 

 

 

II. CONSTRUCTION OF INITIAL BRIEF 

 

To avoid confusion, RESA wishes to point out, in its construction of its brief, RESA 

makes red-line modifications to several sections of the rule, always working from Staff’s red-line 

proposal (providing RESA’s red-lines on top of Staff’s), which was submitted with its Reply 

Comments as “Attachment A”.  Within this brief, RESA’s arguments are compartmentalized not 

by Rule Section, but by topic.  There are several sections of the rule that RESA modifies in 

multiple places of its brief, making only the necessary red-line modifications to remedy a 

specific isolated concern.  Finally, RESA incorporates the sum of all various modifications in a 

red-line of Staff’s draft proposal, included as “Attachment A”.  While most of the modifications 

are discussed in its initial brief, there are some sections of Attachment A that incorporate 

previous recommendations by RESA (from earlier comments), as well as some other minor 

modifications.   

 

 

III. THE “EARLY TERMINATION FEE WAIVER” SHOULD BE 

ELIMINATED AND A UNIFORM DISCLOSURE LABEL SUBSTITUTED 
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A. The Early Termination Fee Waiver should be eliminated as it would limit 

offerings and increase costs to customers. 

 

From the onset of this proceeding, one of RESA’s primary concerns was Section 412.230 

of the draft rule which allows a customer to cancel a contract ten (10) days after receiving his or 

her first bill without being subjected to early termination fees.  RESA opposes an early 

termination fee waiver and has shown that such a provision would result in gaming, limit fixed-

rate offerings, and increase costs to customers.  In reply comments, Staff acknowledged the 

problem with gaming and suggested modifying the rule
2
: 

 

In order to foreclose this possibility [of gaming], Staff recommends providing a customer 

the opportunity to cancel a contract without incurring an early termination fee one time 

per 12-month period.  Staff’s proposal provides protection for customers who, for 

whatever reason, do not want to remain with the supplier after they have received the first 

bill.  At the same time, it does not allow a customer to repeatedly cancel his or her 

contract without incurring early termination fees.  For these reasons, Staff recommends 

the following language for Section 412.230: 

Section 412.230 Early Termination of Sales Contract 

 

Any agreement between a RES and a customer that contains an early termination 

fee shall disclose the amount of the early termination fee or the formula used to 

calculate the termination fee. Any agreement that contains an early termination 

fee shall provide the customer the opportunity to contact the RES to terminate the 

agreement without any termination fee or penalty within 10 business days after 

the date of the first bill issued to the customer for products or services provided 

by the RES one time per 12-month period. The agreement shall disclose the 

opportunity and provide a toll-free phone number that the customer may call in 

order to terminate the agreement.  This requirement does not relieve the customer 

of obligations to pay for services rendered under the agreement until service is 

terminated. 

 

In its surreply comments, the Illinois Competitive Energy Association (“ICEA”) offered the 

following modification
3
 to Staff’s prior modifications in an attempt to clarify the rule: 

 

                                                 
2
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Section 412.230 Early Termination of Sales Contract 

Any agreement between a RES and a customer that contains an early termination fee 

shall disclose the amount of the early termination fee or the formula used to calculate the 

termination fee. Any agreement that contains an early termination fee shall provide the 

customer the opportunity to contact the RES to terminate the agreement without any 

termination fee or penalty within 10 business days after the date of the first bill issued to 

the customer for products or services provided by the RES one time per 12-month period. 

A customer relying on this provision to avoid an early termination fee shall be precluded 

from relying upon this provision for 12 months following the date the customer 

terminated his or her sales contract.  The agreement shall disclose the opportunity and 

provide a toll-free phone number that the customer may call in order to terminate the 

agreement. This requirement does not relieve the customer of obligations to pay for 

services rendered under the agreement until service is terminated. 

 

Unfortunately, neither Staff nor ICEA provide any additional insight on how such a 12-month 

time frame can be tracked and the prohibition enforced – in RESA’s opinion, it is impossible to 

do so.  RESA firmly believes that the ability to cancel a contract ten days after receiving the first 

RES bill without penalty – a provision that exists nowhere in other retail electric markets across 

the United States – must be eliminated.     

RESA is also concerned, that in attempting to prevent potential gaming on behalf of 

Agents, Brokers, and Consultants (“ABCs”) and/or customers, the modified language could 

potentially lead to a retail energy supplier (“RES”) using the provision for its own benefit and to 

the detriment of another RES.  To elaborate, limiting the provision for a customer to cancel a 

contract, without fee, after receipt of their first bill, to once in a twelve-month period, will 

discourage a RES from being a “first mover” and encourage a RES to specifically target new 

enrollments of another RES.  This is best explained through the following example.      

 RES One makes a market launch announcement, becoming one of the first RESs to 

market to mass market customers in Illinois.  Despite concerns over the lack of ability to collect 

damages as a result of early terminations, RES One offers a fixed-rate term product, 

incorporating a cost premium that represents this risk.  On the heels of this announcement and 

marketing activity, RES Two announces its own market launch and offerings, which include a 

fixed-rate term offer as well.  However, RES Two has no such risk premium, as it has a specific 

marketing campaign not to encourage customers to switch away from the utility to the RES, but 

for customers to switch from RES One, to a new lower-cost supplier, RES Two.  RES Two’s 

marketing efforts specifically remind customers if they have signed up with RES One, they can 
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still cancel without penalty ten days after receipt of their first bill.  Although RES Two is 

engaging in perhaps a distasteful practice, it is operating within the parameters of the rule, and 

essentially avoiding the associated risks and costs with the early termination waiver provision by 

narrowly focusing on customers that would have already exercised or be willing to exercise their 

“one-time only (within a 12-month period)” early termination fee waiver, prior to enrolling with 

RES Two.    

 

B. A Uniform Disclosure Label would better serve the objectives of those parties 

advocating for an early termination fee waiver. 

 

 In supporting the “early termination fee waiver period” the Citizens Utility Board 

(“CUB”) and the Attorney General (“AG”) (collectively “CUB/AG”) make the argument that a 

“safety valve” is necessary, in part because “[i]t is the experience of CUB/AG that in the natural 

gas market, consumers often did not understand the precise terms of supply contracts or that their 

actual natural gas bill would be impacted by both supply and delivery charges.”
4
  CUB/AG also 

stated that it has been its experience that the price of supply only becomes clear to the consumer 

after the first bill was received.
5
  In order to address these concerns, and alleviate any perceived 

need for a “safety valve” – in the form of this early termination fee waiver period – which will 

limit fixed-price offerings in the market and needlessly increase costs to customers, RESA 

suggested additional disclosures be made to the customer, in the form of a disclosure or facts 

label
6
.  RESA’s proposal ensures customers understand that their bill is impacted by two primary 

components – delivery and supply-- and gives accurate estimates or approximations for the total 

impact they can expect on their bill, well in advance of actually receiving the first bill.  The 

enhanced disclosure label also supports a concept outlined by CUB/AG, to further the “goal of 

customer education by ensuring that the customer has an understanding of what the new RES 

rates will mean in terms of total dollars and cents and the total utility bill”.
7
  However, unlike the 

expanded early termination fee waiver provision advocated by CUB/AG, the disclosure label 

                                                 
4 Docket No. 09-0592, Verified Reply Comments of the Citizens Utility Board & People of the State of Illinois, p. 3 

5 Id. p. 3. 

6 Docket No. 09-0592, Verified Surreply Comments of the Retail Energy Supply Association, p. 5.   
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does so without having a negative impact on the availability, term, and pricing of fixed-price 

offers.                     

 RESA urges the Commission to adopt the language offered below, adding a new Section 

412.115 to the proposed rules, to implement a Retail Electric Uniform Disclosure Label.  Note, 

that there are other modifications to Staff’s draft-rule that need to be made to incorporate the 

concept of the Uniform Disclosure Label.  These edits are provided in Attachment A.   

 

 

Section 412.115 Uniform Disclosure Label 

 

a) In addition to providing the customer with a copy of the sales contract, a RES or one 

of its sales agents must provide the following information to the customer: 
 

1) If a product is being offered at a fixed monthly charge that does not change with 

the customers usage for the duration of the term, the RES shall provide the total 

average price for electric supply and delivery service reflecting all recurring 

charges, excluding state and local sales taxes 

 

2) If a product is being offered at a fixed per kilowatt rate that does not change for 

the duration of the term, the RES shall provide the total average price for electric 

supply and delivery service reflecting all recurring charges, excluding state and 

local sales taxes 

 

3) If a product is being offered at a variable rate that is expected to change during the 

duration of the term, the RES shall provide sample total average prices for electric 

supply and delivery service for the first month of delivery, reflecting all recurring 

charges, excluding state and local sales taxes 

 

4) The total average price for electric supply service shall be expressed in cents per 

kilowatt hour, rounded to the nearest one-hundredth of one cent for the following 

usage levels: 

 

i. 500, 1,000, and 1,500 kilowatt hours per month.  If demand charges 

apply assume a 30 percent load factor 

 

5) The total average price for electric delivery service shall be expressed in cents per 

kilowatt hour, rounded to the nearest one-hundredth of one cent for the following 

usage levels: 

                                                                                                                                                             
7
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i. 500, 1,000, and 1,500 kilowatt hours per month.  If demand charges 

apply assume a 30 percent load factor 

 

6) The total average price for the sum of electric supply and delivery service shall be 

expressed in a dollar amount, rounded to the nearest cent, for the following usage 

levels: 

 

i. 500, 1,000, and 1,500 kilowatt hours per month.  If demand charges 

apply assume a 30 percent load factor 

 

b) The written Uniform Disclosure Label must include all applicable items within the 

Uniform Disclosure Statement (Section 412.110(a)(1) through (15)) 

 

c) The written Uniform Disclosure Label must use 12 point font or larger, and, if it is a 

separate document, it must not exceed two pages in length 

 

  As stated in surreply comments, RESA strongly recommends the utilities be responsible 

for the calculation of the delivery or utility charges; in fact, RESA’s support of including 

delivery charges in the Uniform Disclosure Label is dependent on it.  It should be the 

responsibility of the utilities to provide this information to the RES community on an easy-to-

access website, and provide notifications to RESs when there is a change or update to the utility 

charges that impact the disclosure label.  This is based on the fact that RESs are not always 

intimately familiar with utility delivery charges and the frequency of changes to various tariff 

sheets.  The utilities taking on the responsibility of calculating delivery charges is the only 

method to ensure that RESs who pass-through utility delivery charges are accurately and 

uniformly expressing the appropriate delivery charges.  If the utilities are not willing to take on 

this role, then RESs should not be required to disclose delivery charges, and the Uniform 

Disclosure Label should simply provide a disclaimer that the label represents supply charges 

only.  That being said, if all parties agree that customers are best served by having a clear 

description of supply rates and charges, wouldn’t customers also be well-served in being 

informed about delivery charges in an easy-to-understand format?    

 

RESA believes that implementation of a Uniform Disclosure Label is preferable to 

expanding customers’ ability to cancel their service contract without an early termination fee.  
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Such expanded cancellation rights give rise to significant costs by the supplier that must then be 

recovered from all of its customers through higher energy prices.  Also, it is in the customers’ 

best interest that they have the fullest and most uniform description of their product from all 

suppliers from whom they are offered products so that they can most effectively shop and 

compare.  Therefore, RESA urges that the Commission adopt the rule change suggested above to 

implement the Uniform Disclosure Label approach and eliminate the early termination fee 

waiver. 

With the adoption of a Uniform Disclosure Label, Section 412.230 should be modified as 

follows to eliminate the early termination fee waiver: 

 

Section 412.230 Early Termination Fee of Sales Contract Fee 

 

Any agreement between a RES and a customer that contains an early termination fee 

shall disclose the amount of the early termination fee or the formula used to calculate the 

termination fee. Any such agreement must also state that the early termination fee does 

not apply if the customer cancels the contract within the rescission period described in 

Section 412.210. In addition, aAny agreement that contains an early termination fee shall 

provide the customer the opportunity to contact the RES to terminate the agreement 

without any termination fee or penalty within 10 business days after the date of the first 

bill issued to the customer for products or services provided by the RES one time per 12-

month period.  The agreement shall disclose the opportunity and provide a toll-free phone 

number that the customer may call in order to terminate the agreement.  This requirement 

does not relieve the customer of obligations to pay for services rendered under the 

agreement until service is prior to termination terminated. 

 

 

IV. SECTION 412.30 SHOULD MAKE CLEAR THAT 83 ILL. ADMIN.  PART 

412 CONTROLS OVER ANY CONFLICTING UTILITY TARIFFS 

 

RESA agrees with the Staff and believes that once adopted, Part 412 should supersede 

any existing utility tariffs, particularly as they pertain to areas related to customer protections.  

To accomplish this, in reply comments, Staff offered the following rationale for its proposed 

addition: 

 

To further clarify the relationship between this rule and existing electric utility tariffs, 

Staff recommends adding the following Section 412.30, titled “Construction Of This 

Part”, similar to the language found in existing Code Part 453.40(c): 
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“In the event of any conflict between this Part and the requirements provided in 

electric utility tariffs on file with the Commission as of the effective date of this 

Part, this Part shall control.” 

 

Note that in ILL. C. C. Docket 10-138, the Commission Staff, ICEA, RESA, and 

Commonwealth Edison Company (“ComEd”) all agreed that 83 Ill. Admin. Code Part 412 

should control over conflicting tariffs once Part 412 becomes effective. (Rebuttal Testimony of 

Torsten Clausen, Staff Ex. 5.0, pp. 28-30; Rebuttal Testimony of Timothy LoCascio, RESA Ex. 

1.0, pp. 4-13; Rebuttal Testimony of Kevin Wright, ICEA Ex. 2.0, pp. 10-12; and Surrebuttal 

Testimony of Robert Garcia, ComEd Ex. 6.0, p. 21) 

 

While no parties’ comments directly raised concerns regarding Section 412.30, in 

surreply comments, the Ameren Illinois Utilities (the “AIU”) proposed modifications to Section 

412.210 that contradict Section 412.30: 

 

Within one business day after accepting a valid electronic enrollment request from the 

RES, the electric utility shall notify the customer in writing of the scheduled enrollment 

and provide the name of the RES that will be providing power and energy service. The 

written enrollment notice from the electric utility shall state the last day for making a 

request to rescind the enrollment, and provide contact information for the RES. If the 

customer wishes to rescind its the pending enrollment with the supplier RES, the 

customer will not incur any early termination fees if the customer contacts either the 

electric utility or the RES within ten calendar days after the electric utility’s acceptance 

of processes the enrollment request. If the tenth calendar day falls on a non-business day, 

the rescission period will be extended through the next business day. In the event the 

customer provides notice of such rescission to the electric utility, the electric utility shall 

notify the RES.  Nothing in this section prohibits a utility from accepting a request to 

rescind a pending enrollment by a RES from customers other than residential customers 

or small commercial customers.  Electric utilities are not prohibited by operation of this 

Part from proposing new tariff provisions or enforcing existing tariffs related to the 

administration of customer enrollments. 

 

AIU’s proposed modification would provide a blanket exemption from the rule and clearly 

conflicts with the spirit of Section 412.30, which was to have utility tariffs conform to the 

consumer protection standards established in this rulemaking.  AIU specifically stated
8
 the 

                                                 
8
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proposed language was a means to allow the AIU to continue with the current 10-day enrollment 

rescission period for all DS-2 customers, including those with annual usage in excess of 15,000 

kWh as reflected in current AIU tariffs. The AIU want to be assured that the rescission related 

consumer protection does not give rise to a negative inference precluding the AIU from 

enforcing a 10-day enrollment rescission period for all DS-2 customers.   

 RESA agrees with Staff, ComEd and ICEA that Part 412 is: a) the appropriate proceeding 

to address consumer protection issues such as right of rescission; and, b) that Part 412 should 

provide the ultimate authority, particularly in matters of customer protection.  RESA 

recommends that the Commission reject the AIU proposal.  However, RESA recognizes 

concerns raised by the utilities in effectuating a 15,000 kWh demarcation line for rights of 

rescission, and offers a solution in the following section of this brief.   

 

 

V. THE UTILITIES’ SYSTEMS MUST BE ABLE TO RECOGNIZE A 

SMALL COMMERCIAL CUSTOMER  

 

a. RESA offers a solution to remedy the utilities’ apparent inability to determine 

who is a small commercial customer within the meaning of the Public Utilities 

Act and this Rule. 

 

RESA reiterates its concerns over ComEd’s and AIU’s (“the Utilities”) apparent inability 

to determine whether or not a customer is indeed a small commercial customer with annual 

usage in aggregate (within a utility territory) of 15,000 kWh.  During this proceeding no party 

has argued against maintaining the current “demarcation line” for the definition of small 

commercial customer.  This usage threshold also is a delineating line in RES licensing and is 

consistent with the Public Utilities Act.  In spite of this, the Utilities have indicated in numerous 

forums that their systems don’t currently support classifying customers by usage.  This is the 

apparent motivation behind AIU’s proposed modifications to Section 412.210, discussed in the 

previous section of this brief. 
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In its surreply comments, RESA offered an alternative proposal
9
 to remedy the Utilities’ 

apparent inability to determine if a customer falls under the definition of a small commercial 

customer or not – an electronic data interchange (“EDI”) field can be created that would allow a 

RES to flag a Direct Access Service Request (“DASR”) for an account that is indeed a small 

commercial customer by definition.  Refining this proposal, it may be easier to have the utility 

automatically flag all non-residential metered accounts with annual usage above 15,000 kWh, 

which would leave all “un-flagged” non-residential accounts as potential small commercial 

customers.  If the RES believes, due to aggregating multiple meters at the premise, or meters at 

multiple premises, an un-flagged customer has usage above 15,000 kWh, the RES can indicate 

the account should not be classified as a small commercial customer and provide, or refer to, 

supporting documentation.  Such a system would seemingly avoid one of the major technical 

hurdles for the utilities and their programming efforts – determining which meters should be 

aggregated to determine a “customer’s” usage, as opposed to simply a meter’s usage, especially 

at multiple premises.  To review, RESA has outlined the basic process below: 

 

1. The Utilities create an EDI flag for distinguishing between a small commercial 

and non-small commercial account (using the 15,000 kWh annual usage 

demarcation line) 

2. Utilities automatically flag all non-residential metered accounts with historical 

annual usage above 15,000 kWh as a non-residential, non-small commercial 

account 

3. When the RES receives acceptance of a valid enrollment from the utility, if a 

non-residential account does not have a flag (meaning it is not considered a 

small commercial account), the RES can submit a request to the utility to flag the 

account (removing the designation of a small commercial customer) with 

supporting documentation 

Through this method, the utility can maintain the responsibility of sending out enrollment 

notifications and will also have clear direction on whether or not to send the customer a letter 

                                                 
9
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confirming enrollment and making an explicit mention of the 10-day period during which a 

customer can cancel a pending enrollment request without a fee.  Under this proposal, the 

Utilities will not need to contemplate and program ways to deal with some of the customer 

nuances that the RESs consistently deal with.  This system will not only aid in effectively 

communicating rescission rights to customers, but could potentially be a permanent resolution to 

the many other issues that face this same problem.  At any juncture where the scope applies to 

small commercial customers – be it municipal aggregation, utility referral programs, or rights of 

rescission – the Utilities consistently vocalize their reluctance to delineate a customer by 

aggregated usage.  In short, RESA supports the Utilities conforming to both Part 412 and the 

PUA.  RESA believes it has offered a creative solution to achieve this with – what we hope to be 

– a minimum systems impact, avoiding any potential delays to programs that promote a 

competitive retail market environment, such as utility consolidated billing/purchase of 

receivables programs.   

  

 RESA maintains that the Utilities should be able to classify small commercial customers.  

If however, the ultimate (and unfortunate) outcome is that the Utilities will not conform and 

align their systems with Part 412 – which is anticipated to delineate small commercial customers 

according to usage – then, under such a framework RESA has two concerns:  1)  Commercial 

customers will be sufficiently confused in terms of whether their aggregated annual usage is 

below 15,000 kWh and in turn, if they have a right to rescind (cancel without a fee) or not; and  

2)  Customers who do not have a right to rescind could potentially face higher early termination 

fees due to an inefficient and uncertain process.  Uncertainty is risk and risk has a price which, 

RESA believes, should only be reflected in the cost to the customer whose service raises that 

risk.   

 

1. If commercial customers are allowed to cancel a pending enrollment, they 

should be required to contact the Retail Energy Supplier to do so. 

 

First, RESA points out Section 412.210 allows both residential and commercial 

customers to call the utility in order to rescind a pending enrollment.  RESA also notes that while 

Section 412.210 states, “In the event the customer provides notice of such rescission to the 
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electric utility, the electric utility shall notify the RES [emphasis added]”, it provides no 

specific timeframe for this notification to the RES.  This open-endedness is curious given the 

Section starts with a very specific timeframe “Within one business day [emphasis added] after 

accepting a valid electronic enrollment request from the RES, the electric utility shall notify the 

customer in writing of the scheduled enrollment.”     

 

RESA believes that commercial customers, specifically commercial customers who are 

not automatically afforded a right of rescission, should contact the RES directly when they wish 

to cancel a pending enrollment.  It is in the customer’s best interest to minimize the amount of 

time between the customer’s stated desire to cancel a pending enrollment – potentially cancelling 

or breaching their contract with the RES – and the time the RES is made aware of this intent.  In 

many instances, larger commercial customers will be cancelling a fixed-rate term contract that is 

supported by a financially hedged position.  Once a product has been hedged, significant 

expenses arise from unwinding the hedge.  Typically these types of products have formula-based 

early termination fees that account for the price differential between the price of energy when the 

position was contracted for and hedged, and current market rates.  Electricity commodity prices 

are volatile and subject to frequent change.  If a customer called the utility to cancel a pending 

enrollment, and then the utility contacted the RES one business day later, allowing the RES to 

unwind the hedge, any additional downward movement in the market during that timeframe will 

negatively impact the customer by increasing their early termination fee (“ETF”).  RESA 

acknowledges, just as market prices can potentially decline, they can also potentially rise, 

mitigating the amount of any potential ETF.   

 

The point of the matter is the shorter the time it takes for a RES to become aware that a 

customer wishes to cancel the pending enrollment, the lesser the risk.  Additionally, a customer 

may wish to cancel a pending enrollment for some relatively innocuous reason that can be 

addressed by the RES (for example, wanting to start flow a month later).  While the RES has a 

lot of flexibility in addressing customer concerns, the utilities’ options are more or less limited to 

cancelling the pending enrollment on behalf of the customer, or not.  RESA also notes that in the 

case of utility limited stay provisions, if a customer’s RES service were terminated, the customer 

may find itself not only paying an early termination fee but also being required to take utility 
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default service for a minimum stay period, which in some cases can be 12 billing periods.  RESA 

has not previously addressed this issue because RESA did not explicitly oppose the idea of small 

commercial customers having the ability to call either the utility or the RES to cancel an 

enrollment even though it is to their benefit to contact the RES directly.  RESA’s level of 

comfort was in part based on the assumption that the utility would be able to provide clear and 

consistent information when communicating to customers about the potential impact of 

cancelling an enrollment.  Now, however, the lack of understanding and clarity among various 

stakeholders exhibited in this proceeding and other forums raises doubts – if the industry 

stakeholders don’t have a mutual understanding, how can we expect residential and small 

commercial customers to understand?  The inability of the utility to give a customer a definitive 

answer on whether or not they have a right of rescission will only create confusing “if”/”then” 

statements:  “If you have annual usage above 15,000 kWh, then early termination fees may 

apply, please see the terms and conditions of your contract with the RES.  If you have annual 

usage below 15,000 kWh then you can cancel by [date] without a fee.”                

 In light of the current utility system restrictions, RESA offers two potential remedies to 

mitigate some of the concerns it has outlined: 

 

1. Limit rescission rights to residential customers only 

2. Limit the ability for a customer to call the utility to rescind to residential 

customers only (meaning commercial customers must call the RES directly to 

effectuate a rescission) 

 RESA offers two different sets of red-line modifications (to Staff’s proposal) to demonstrate 

how the rule can reflect either Option 1 (rescission limited to residential customers) and/or 

Option 2 (commercial customers must communicate rescission rights directly to the RES, and 

not the utility): 

 

 Option 1 – Limit Rescission to Residential Customers 

 Section 412.110(j) 

A statement that the residential customer may rescind the agreement within ten calendar 

days after the electric utility processes the enrollment request by contacting either the 
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RES or the electric utility and provide both phone numbers; 

 

 Section 412.210 

Within one business day after accepting a valid electronic enrollment request from the 

RES, the electric utility shall notify the customer in writing of the scheduled enrollment 

and provide the name of the RES that will be providing power and energy service. The 

written enrollment notice from the electric utility shall state the last day a residential 

customer can for making make a request to rescind the enrollment, and provide contact 

information for the RES. If the residential customer wishes to rescind its the pending 

enrollment with the supplier RES, the residential customer will not incur any early 

termination fees if the residential customer contacts either the electric utility or the RES 

within ten calendar days after the electric utility’s acceptance of processes the enrollment 

request. If the tenth calendar day falls on a non-business day, the rescission period will be 

extended through the next business day. In the event the customer provides notice of such 

rescission to the electric utility, the electric utility shall notify the RES.  Nothing in this 

section prohibits a utility from accepting a request to rescind a pending enrollment by a 

RES from customers other than residential customers or small commercial customers. 

 

In support of Option 1, RESA believes the reasoning behind imposing limits on early 

termination fees (which is a fundamental aspect of rescission rights) is based on the experience 

that some residential customers may lack a full understanding of the service for which they have 

contracted.  In contrast, commercial customers are typically used to understanding and 

evaluating services they purchase to support their commercial operations, and thereby do not 

need, nor need pay for, such expanded consumer protections.  Based on this customer-type 

delineation (as opposed to usage level) it makes little sense for commercial customers to pay for 

that which provides them with little benefit.  RESA therefore does not oppose limiting ETF 

rights to residential customers only.  In the alternative, RESA supports requiring commercial 

customers (of all sizes) to contact their RES provider instead of the utility (Option 2 below): 

 

 Option 2 – Commercial Customers Must Contact the RES to Rescind Enrollment 

 Section 412.110(j) 

A statement that the customer may rescind the agreement within ten calendar days after 

the electric utility processes the enrollment request by contacting either the RES and that 

residential customers may rescind the pending enrollment by contacting either the RES or 

the electric utility and provide both phone numbers; 

 

 Section 412.210 
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Within one business day after accepting a valid electronic enrollment request from the 

RES, the electric utility shall notify the customer in writing of the scheduled enrollment 

and provide the name of the RES that will be providing power and energy service. The 

written enrollment notice from the electric utility shall state the last day for making a 

request to rescind the enrollment, and provide contact information for the RES. The 

written enrollment notice from the electric utility to non-residential customers shall state 

that non-residential customers with annual usage above 15,000 kWh may incur early 

termination fees and that customers shall contact the RES if they are unsure about their 

annual electric usage.  If the a residential customer wishes to rescind its the pending 

enrollment with the supplier RES, the customer will not incur any early termination fees 

if the customer contacts either the electric utility or the RES within ten calendar days 

after the electric utility’s acceptance of processes the enrollment request. If a small 

commercial customer wishes to rescind the pending enrollment with the RES, the 

customer will not incur any termination fees if the customer contacts the RES within ten 

calendar days after the utility processes the enrollment request.  If the tenth calendar day 

falls on a non-business day, the rescission period will be extended through the next 

business day. In the event the residential customer provides notice of such rescission to 

the electric utility, the electric utility shall notify the RES.  Nothing in this section 

prohibits a utility from accepting a request to rescind a pending enrollment by a RES 

from customers other than residential customers or small commercial customers. 

 

 

VI. THE RESCISSION PERIOD SHOULD BE BASED ON THE DATE OF 

THE CONTRACT BETWEEN THE CUSTOMER AND THE RETAIL 

ENERGY SUPPLIER 

 

A. The rescission period should not be based on utility processing timelines. 

 

Beginning with initial comments, RESA expressed its belief that “[i]t is inappropriate to 

base rescission timelines on the utility processing an enrollment request”
10

 and offered modified 

language that would tie rescission rights to the execution of a contractual agreement.  This differs 

from Staff’s current proposal, which ties the rescission time period to the processing of a pending 

enrollment, not a contract.  RESA does not believe that a rescission window should be extended 

due to utility processes, which appears to be the case, based on Section 412.110(j), which states: 

 

j) A statement that the customer may rescind the agreement within ten calendar 

days after the electric utility processes the enrollment request [emphasis 

                                                 
10

 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 4. 
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added] by contacting either the RES or the electric utility and provide both phone 

numbers;        

 

In initial comments, RESA provided an example
11

 of how the utilities “processing of the 

enrollment request” could add seven days to the ten day rescission period, which is already 

considered to be excessive by some parties.  RESA believes it is imperative that all stakeholders 

have a clear understanding of what constitutes, and how long does it take to “process an 

enrollment request”.   

 

The problem of “tacking on” additional days to a rescission period that in spirit, should 

not be any longer than 10 days, is further exacerbated by forward start dates, which RESA has 

discussed in detail in the past.  To review, a RES is constrained by current switching rules that 

don’t allow a RES to submit an enrollment request more than 45 day prior to the first day of the 

month of the switch.  According to ComEd, in practice, if a customer’s meter read date is at the 

end of a month, the enrollment request could be submitted up to 75 days prior to the switch and, 

on average, the forward switching request period is 60 days.
12

  The consequences of this 

constraint when combined with the proposed rule are best observed through the following 

example. 

 

Assume the small commercial customer, ACME Pizza (fictitious name), is currently on a 

calendar year, 12-month contract term with RES “A” that will expire Dec. 31, 2010.  For 

whatever reason, perhaps favorable pricing conditions, ACME Pizza signs a new contract on 

September 1
st
 with RES “B” with a January 2011 flow start date.  This scenario is not 

uncommon, and future start dates are frequently utilized by customers to establish back-to-back 

contracts for a continuous flow of competitive supply.  Because of the 45-day restriction, RES 

“B” cannot submit the pending enrollment to the utility until mid-November at the earliest (45 

days prior to the 1
st
 day of the month of the switch).  Now, because Staff’s current proposal ties 

the right of rescission timeline to an enrollment request, the rescission period is extended by 

however many days there are between contract execution and the time the RES is permitted to 

submit the DASR.  In the example above, this amounts to approximately 75 additional days to 

                                                 
11

 Id., p. 4. 

12 Docket No. 09-0592, Verified Reply Comments of Commonwealth Edison Company, p. 4. 



18 
 

the 10 day rescission period.  This essentially provides ACME Pizza a “call option” that amounts 

to nearly three months.  Over this three month period, ACME can wait for market price changes 

and then, if the market drops, cancel its contract with its RES supplier, without fee, and sign a 

deal at lower prices with another provider.  This example illustrates the extraordinary risk a RES 

must price into its products to reflect providing the customer with such a free option.  Recall that 

the 75 days referenced above refers to additional time before submission of a pending 

enrollment, which as proposed is the trigger for starting the rescission period.  If you also 

consider the time period that encompasses the proposal to allow a customer to cancel an 

enrollment, without fee, ten days after receipt of their first bill, this could potentially add yet 

another 75-plus days to the “free option”, resulting in a total 5-6 month time period.   

The matter is further complicated because it is unclear, based on the proposed rule, if the 

customer has the ability to rescind (cancel without fee) the enrollment prior to the submission of 

the enrollment (in the ACME Pizza example this is represented by the 75 day gap between Sept. 

1 and mid-November when the enrollment can be submitted).  To elaborate, in Staff’s proposed 

red-line of the draft rule, the term “rescind” is defined as the “cancellation of a pending 

enrollment [emphasis added] to a RES”.  In another part of the rule, Section 412.110(j) appears 

to have a slightly different trigger for starting the rescission timeline: 

 

A statement that the customer may rescind the agreement within ten calendar days after 

the electric utility processes the enrollment request [emphasis added] by contacting 

either the RES or the electric utility and provide both phone numbers; 

 

It is RESA’s opinion that the “processing” of an enrollment request suggests that the utility has 

accepted the enrollment request, while the definition of rescind refers to a “pending” enrollment, 

which could be construed to mean immediately after the RES submits the DASR, but before the 

utility “processes” and accepts the enrollment request.  It is RESA’s understanding that Staff’s 

intent is to refer to an enrollment that has been accepted by the utility, but has not started to 

“flow” – the switch has yet to occur and is “pending” until the next meter read date.   

 

Under either interpretation, the common denominator is an “enrollment”, which returns 

us to the original concern – if the ability to rescind is tied to an enrollment request – can a 
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customer rescind prior to the RES submitting the enrollment request?  Using the previous 

example, what if ACME Pizza signs a contract on September 1, and then wishes to rescind five 

days later on September 6?  Is this possible?  Imagine the customer of record calls the utility to 

cancel the pending enrollment request, the utility would have no record of such request because 

the RES is not yet able to submit the enrollment request (as it falls outside of the 45 day 

window).  Even if ACME Pizza were to call the RES directly, would the RES have a similar 

response? – “I’m sorry, but you can only rescind a pending enrollment which is triggered by the 

processing of a DASR.  We cannot submit your DASR until mid-November (at the earliest) due 

the utility enrollment processes.  Please call back in mid-November within 10 days after the 

enrollment has been submitted to the utility if you wish to cancel.”  These are examples of some 

of the complications that arise by tying the right of rescission to an enrollment, and not the 

execution of a contract.    

 To be clear, RESA’s objective is to ensure that a ten day rescission period essentially 

equates to ten days from the time the customer signs the contract until the time the customer’s 

rescission rights expire.  This can be accomplished by modifying the rule to state: 

 

Section 412.110(j) 

A statement that the customer may rescind the agreement within ten calendar days after 

the electric utility processes the enrollment request of the date of the contract by 

contacting either the RES or the electric utility and provide both a toll-free phone 

numbers;    

  

Section 412.10 Definitions  

“Rescind” means the cancellation, without a fee, of a pending customer sales 

contract enrollment to a RES. 

 

Section 412.210 Rescission of Sales Contract Notification of Enrollment 

  

Within one business day after accepting a valid electronic enrollment request from the 

RES, the electric utility shall notify the customer in writing of the scheduled enrollment 

and provide the name of the RES that will be providing power and energy service. The 

written enrollment notice from the electric utility shall state the last day for making a 

request to rescind the enrollment, and provide contact information for the RES. If the 

customer wishes to rescind its the pending enrollment with the supplier RES, the 

customer will not incur any early termination fees if the customer contacts either the 

electric utility or the RES within ten calendar days after the electric utility’s acceptance 
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of processes the enrollment request. If the tenth calendar day falls on a non-business day, 

the rescission period will be extended through the next business day. In the event the 

customer provides notice of such rescission to the electric utility, the electric utility shall 

notify the RES.  Nothing in this section prohibits a utility from accepting a request to 

rescind a pending enrollment by a RES from customers other than residential customers 

or small commercial customers. 

 

B. As an alternative to tying the rescission period to the date of the agreement, 

Retail Energy Suppliers should be allowed to submit enrollment requests no 

earlier than 180 days from the start of service instead of the current 45-day 

restriction. 

 

As an alternative to aligning rescission timeframes to contract execution, RESA 

suggested that the 45-day limit be significantly expanded, allowing the RES to immediately 

submit the DASR (enrollment) after the contract is executed, electing a specific future meter read 

month (at the customer’s request).  Ultimately, the constraints related to the switching windows 

must be removed so that a RES can immediately submit a DASR after execution of a contract, 

even if the requested flow start date is 6 months in the future.  While some parties have raised 

concerns over effectuating such a change immediately, there appears to be support for examining 

the implications of making such as change
13

.  In Attachment A, RESA provides red-line 

modifications to Section 412.210 that explicitly require the utilities to accept enrollments 6-

months in advance of a flow start date.  In the alternative, if RESA’s suggested language is not 

adopted, then RESA recommends that the Commission order that a workshop be scheduled and 

conducted so that its findings and recommendations regarding the feasibility and impact of 

expanding the current switching window can be provided to the commission within 180 days 

after the final date of this order.   

                                                 
13

 “ICEA would not be opposed in some future workshop process to exploring the acceptance by electric utilities of 

enrollment requests that are further than 45 days into the future” ( Docket No. 09-0592, Verified Surreply 

Comments of the Illinois Competitive Energy Association, p. 6.). 

 

“Staff is not fundamentally opposed to exploring the option of expanding that limit, but given the previous 

workshop discussions on this topic, it would seem unwise to simply change the 45-day limit in this Docket without 

exploring the consequences of such a change.”  (Docket No. 09-0592, Verified Reply Comments of the Staff of the 

Illinois Commerce Commission, p. 34.). 

 

“ComEd concurs with Staff that the issue of expanding that limit should not be done in this proceeding without 

exploring the consequences of such a change and that the Commission should reject RESA’s proposed changes to 

Section 412.210.”  (Docket No. 09-0592, Verified Surreply Comments of Commonwealth Edison Company, p. 4.). 
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RESA also believes if rescission rights are based on enrollment procedures, it would be 

helpful to further clarify that a customer can in fact cancel an enrollment (without fee) before the 

enrollment is actually submitted to the utility.  While this concern (detailed in the ACME Pizza 

example) should not be an issue if the utilities expand the 45-day enrollment window to 6 

months, RESA still provides the following recommendations which add a definition of “pending 

enrollment” and modifies the definition of “rescind”: 

 

“Pending enrollment” means a valid enrollment that has been accepted by utility, 

for which the meter read switch has not yet occurred 

 

[Add to the end of the definition of “rescind”:] 

Nothing in this Section shall be construed to prevent a residential or small 

commercial customer from rescinding a pending enrollment, without fee, after 

entering into a contract with a RES, but prior to the RES submitting the 

enrollment to the utility. 

 

 

VII. THE USE OF THE TERM “RESCIND” HAS TO BE CLARIFIED IN 

PART 412 

 

RESA believes a “cancellation” of an enrollment is distinct from a “rescission” of a 

contract.  In RESA’s opinion, it is generally understood when you “rescind” a contract, and 

therefore a pending enrollment, early termination fees do not apply.  As RESA previously 

pointed out in surreply comments, Staff’s proposed definition of “rescind”, as well as other 

instances where the term is used, draws no such distinction regarding the prohibition of early 

termination fees, and as pointed out earlier, is not directly related to the contract, but the 

enrollment.  While RESA’s primary position is that rescission rights be tied to execution of a 

contract, to be prudent, RESA must also address draft language under the assumption that 

rescission time periods will be tied to enrollments and not contracts.  Below, RESA provides 

every instance in Staff’s red-line Part 412 draft proposal where the term “rescind” is used.  

Recommended modifications are provided below with one objective – to make it clear early 

termination fees do not apply when a customer rescinds a pending enrollment, but may when a 

customer cancels a contract and/or pending enrollment.      
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Section 412.10 Definitions 

“Rescind” means the cancellation, without a fee, of a pending residential or small 

commercial customer enrollment to a RES   

 

Section 412.110 

j) A statement that the customer may rescind the agreement within ten calendar days 

after the electric utility processes the enrollment request by contacting either the 

RES or the electric utility and provide both phone numbers;  

 

Section 412.210 Rescission of Sales Contract a Pending Enrollment 

Within one business day after accepting a valid electronic enrollment request from the 

RES, the electric utility shall notify the customer in writing of the scheduled enrollment 

and provide the name of the RES that will be providing power and energy service. The 

written enrollment notice from the electric utility shall state the last day for making a 

request to rescind the enrollment, and provide contact information for the RES. If the 

customer wishes to rescind its the pending enrollment with the supplier RES, the 

customer will not incur any early termination fees if the customer contacts either the 

electric utility or the RES within ten calendar days after the electric utility’s acceptance 

of processes the enrollment request. If the tenth calendar day falls on a non-business day, 

the rescission period will be extended through the next business day. In the event the 

customer provides notice of such rescission to the electric utility, the electric utility shall 

notify the RES.  Nothing in this section prohibits a utility from accepting a request to 

rescind cancel [emphasis added] a pending enrollment by a RES from customers other 

than residential customers or small commercial customers. 

 

 

Section 412.160 

 

4) An e-mail address and toll-free phone number of the RES where the customer can 

express a decision to rescind the pending enrollment or cancel the sales contract.  

 

By adding the phrase “without a fee” to the definition of “rescind”, RESA is highlighting the 

distinction between a rescission and a cancellation (the ability to apply an early termination fee 

or lack thereof).  Now, with this modification, a reading of Section 412.110(j) clearly includes a 

waiver of any potential early termination fee.  Without this modification, this important 

distinction (no early termination fees apply) would not be explicit as “without a fee” is not 

included in Section 412.110 nor in the definition found in Section 412.10.  RESA then modifies 

Section 412.210 as it is no longer appropriate to use the word rescind in this instance, as early 

termination fees could potentially apply to customers other than residential or small commercial 
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customers when cancelling an enrollment request.              

 

 

VIII. CONSTRUCTION OF RED-LINE DRAFT RULE 

 

 In several instances, RESA has provided various approaches to address concerns it has 

outlined.  For the purposes of creating “Attachment A”, RESA made several assumptions: 

 

1. The Commission will not adopt RESA’s recommendation to tie rescission rights to a 

contract, and it rescission will continue to be tied to the utility’s processing of the 

enrollment request 

2. Small commercial customers will also have a right to rescind (in additional to residential 

customers) 

3. The Utilities will not be responsible or able to distinguish between a small commercial 

customer (with aggregate usage of 15,000 kWh or below) and a non-small commercial 

customer 

4. The Utilities will be responsible for calculating and disclosing delivery rates expressed as 

a per-kWh rate to facilitate the creation of a Uniform Disclosure Label 

 

RESA’s assumptions should not be construed to demonstrate any favoritism regarding one 

recommended proposal over another.  In truth, RESA has provided a red-line based on the above 

assumptions because it represents the most complicated scenario, and therefore merits the most 

scrutiny.  RESA believes it has made its positions clear throughout this proceeding in terms of 

what is RESA’s primary position versus alternative proposals.  Most notably, RESA’s primary 

position is that rescission rights be tied to the date the customer executes the contract.  RESA 

provided the necessary red-line modification in the appropriate section within this brief to 

effectuate that change.   
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IX. CONCLUSION 

 

RESA urges the Commission to adopt the proposed modifications contained herein which 

serve to clarify the rule, both reduce customer confusion and increase customer awareness, and 

most importantly, to ensure that consumers can reap the benefits of a wide-range of product 

offerings, including low-cost, fixed-rate products as envisioned by the General Assembly.  To 

reiterate, RESA makes the following five recommendations: 

     

1. The “Early Termination Fee Waiver” should be eliminated and a Uniform 

Disclosure Label substituted.  

2. Section 412.30 should make clear that 83 Ill. Admin. Part 412 controls over 

any conflicting utility tariffs. 

3. The utilities’ systems must be able to recognize a small commercial customer.  

a. In the alternative, rescission rights should be limited to residential 

customers, or 

b. Small commercial customers should be required to contact the RES 

directly to rescind. 

4. The rescission period should be based on the date of the contract between the 

customer and the Retail Energy Supplier. 

a. In the alternative, the Utilities’ must allow for an enrollment to be 

submitted well in advanced of the customer’s meter read switch date. 

5. The use of the term “rescind” has to be clarified in Part 412. 

 

Respectfully Submitted; 

 

/s/GERARD T. FOX 

Gerard T. Fox 
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