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PROPOSED ORDER OF BLUESTAR ENERGY SERVICES, INC. 

By the Commission: 

I. PROCEDURAL BACKGROUND 

In its final Order in ICC Docket Nos. 08-0619/0620/0621 (cons) (August 19, 2009), the 

Illinois Commerce Commission (the "Commission") concluded that “consumer education and 

protection are both very important in any program implementing customer choice, particularly 

for smaller customers.”  Order at 47.  The Commission ordered Commission Staff ("Staff") to 

submit a staff report, draft first notice rules, and draft First Notice Order for the Commission’s 

consideration no later than December 31, 2009.  The subject of the rulemaking was to be 

consumer protections for customers of alternative retail electric suppliers and customers of 

electric utilities serving customers outside their certificated service territory. 

In a Staff report dated November 18, 2009 (the "Staff Report"), the Staff of the Office of 

Retail Market Development (“ORMD”) presented a synopsis of draft rules, designated as 83 Ill. 

Adm. Code 412, “Obligations of Retail Electric Suppliers,” for consideration by the 

Commission.  The Staff Report also recommended the amendment of 83 Ill. Adm. Code 453, 

“Internet Enrollment Rules,” to repeal material that would be rendered moot by Part 412.  The 

Staff Report recounts that interested parties took part in workshops and provided comments on 

the draft rules.  The Staff Report also provided rationale for the rules.  On December 2, 2009, the 
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Commission Ordered that the Staff Report be accepted and entered into the record in this 

proceeding.   

On January 19, 2010 the Administrative Law Judge held a pre-hearing conference at 

which time a procedural schedule was ordered.  As a result, verified initial comments were 

timely submitted on March 4, 2010 by BlueStar Energy Services, Inc. (“BlueStar”), the Illinois 

Industrial Energy Consumers (“IIEC”), the Illinois Competitive Energy Association (“ICEA”), 

Central Illinois Light Company d/b/a AmerenCILCI, Central Illinois Public Service Company 

d/b/a AmerenCIPS and Illinois Power Company d/b/a AmerenIP (collectively “AIU”), Dominion 

Retail Inc. (“Dominion”), the Citizens Utility Board and People of the State of Illinois 

(“CUB/AG”), the Retail Energy Supply Association (“RESA”), and Commonwealth Edison 

Company (“ComEd”).  Verified reply comments were timely submitted on April 22, 2010 by 

BlueStar, IIEC, ICEA, AIU, Dominion, CUB/AG, RESA, ComEd, and Staff.  Staff also filed 

revised proposed rules, accepting several changes proposed by various parties in their initial 

comments.  Finally, verified surreply comments were filed on June 23, 2010 by BlueStar, ICEA, 

AIU, Dominion, CUB/AG, RESA, ComEd, and Staff. 

On Monday, August 23, 2010, Staff circulated an email announcing that they were 

making “a few modifications to its proposed rule,” and these revisions would be attached to their 

initial brief.  According to the email, the revisions related to rescission--the most hotly contested 

issue in this proceeding--and were confined to a) the definition of “rescind,” b) Section 412.110 

(Uniform Disclosure Statement), and c) Section 412.210 (Rescission of Sales Contract).  The 

email also stated that the purpose of the message was to give everyone a “heads-up” and to allow 

any party that agreed with these changes to express its support in their initial briefs.  

BlueStar responded by email and objected to Staff’s additional set of revisions to the 

Proposed Rule.  First, BlueStar indicated that the record for additional comment and proposals of 

new Proposed Rules was closed.  BlueStar asserted that at the conclusion of the workshop held 

on August 6, 2010 there was no indication from Staff that yet another version of the Proposed 

Rules would be circulated as part of this proceeding.  According to BlueStar, the only thing 

agreed to by the parties was to use the Proposed Rules attached to Staff’s reply comments as the 

basis for both the brief and proposed order.   



3 
 

BlueStar also objected to the distribution of a new set of Proposed Rules because the  

Proposed Rules attached to Staff’s brief go before the Commission without the benefit of Staff's 

reasoning behind the new provisions and a subsequent full comment record whereby parties can 

respond to Staff's reasoning.  BlueStar contended that distributing new Proposed Rules in an 

email to the parties four days before the deadline for submission of briefs and proposed orders 

was an abuse of Staff’s role in this rulemaking proceeding, especially since reply briefs were not 

contemplated or submitted in this proceeding 

BlueStar further objected because, while Staff provided the text of the revised Proposed 

Rules and even if parties had adequate time to respond, it would be impossible, because Staff’s 

revisions to the Proposed Rules are neither explained nor supported.  BlueStar asserted that even 

a cursory review of the new Proposed Rule showed inconsistencies among proposed revisions 

and included provisions regarding large commercial and industrial customer classes, which are 

not subject to this mass market rulemaking proceeding.  

Finally, BlueStar noted that comments and proposals from Staff carry great weight with 

the Commission, but the absence of these revisions to the Proposed Rules in the proceeding's  

record at this point in time allows disagreeing parties no ability to address them in briefs or 

proposed orders.  BlueStar requested that Staff recall its email.  Staff responded to BlueStar’s 

email on Tuesday, August 24, 2010 but did not recall the email. 

Before addressing the issues, the Commission must respond to this disturbing turn of 

events.  The Commission is concerned that Staff’s email is fraught with procedural problems.  

First, parties had less than four days to prepare an adequate and well articulated response.  This 

hardly seems sufficient given that the comment cycle took over two months to be completed.  In 

addition, since reply briefs were not contemplated or submitted in this proceeding, the discussion 

on Staff’s email is limited to those parties that were able to scrape together a response on such 

short notice.  Second, the Commission is concerned that Staff is introducing new proposals 

within the context of a brief.  Proper procedures require that proposals be submitted using 

Verified Statements and subject to reply (and even surreply as is the case with this proceeding) 

while briefs are used to summarize the record.   If Staff had additional proposals to present, then 

they should have been included in their Verified Reply Comments with their other proposals.  

Third, the Commission is concerned with the precedent this would set if Staff’s approach were 
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accepted.  The Commission expects the record to be closed before the filing of briefs and 

proposed orders.  What Staff has essentially done is to expand the record, allowing briefs to be 

used to introduce new testimony and granting themselves an additional round of comments in 

which to make new Proposed Rule revisions without substantiation while denying all other 

parties a change for a meaningful and well developed response.  This is even more troublesome 

given that “rescission,” the most debated issue in this proceeding, is the subject of Staff’s revised 

Proposed Rules.  Finally, the Commission is extremely concerned with BlueStar’s assertion that 

these revised Proposed Rules show inconsistencies.  The only way to verify or refute BlueStar’s 

assertion is to develop a complete and adequate record whereby parties have the opportunity to 

respond to Staff’s revised proposals.  Allowing out of record proposals via a last minute email 

from Staff, or any other party, to be included in this, or any Commission, proceeding threatens 

the integrity of the Commission's well-established procedural processes. Based on the 

aforementioned procedural defects, as well as the overall concern with the process for 

developing a record, the Commission will not afford any weight to Staff’s revised proposals 

attached to its brief nor will the Commission afford any weight to any parties’ responses. 

PROPOSED RULE CHANGES IN DISPUTE 

1. Section 412.10 Definitions "Do Not Market List" 

ComEd recommended that a definition for “Do Not Market List” be added to the rules.  

This recommendation was supported by Staff but modified slightly to clarify that the “Do Not 

Market” list be maintained by the utility.  

ICEA did not believe that a definition was needed but if one is to be adopted, it believed 

that it should be broad enough to allow for future revision and refinement.  In support of its 

position, ICEA proposed a new definition which would allow customers on the “Do Not Market” 

list be given the option to choose among different marketing channels they might desire to 

continue to keep open in order to learn about RES offers.  BlueStar agreed with ICEA’s 

proposed additional language to this rule.   

ComEd opposed this recommendation and stated that there was already a national “do not 

call’ registry, which together with the “Do Not Market List" would provide choices for 

consumers to select their level of acceptable marketing.  ComEd asserted that there is no reason 
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to believe that the “menu” suggested by ICEA would provide any real additional benefit to 

customers. 

Staff recommended that the Commission reject this proposal.  According to Staff, the 

proposed defined term of "Do Not Market List" as well as Section 412.170(d) is sufficient for 

purposes of this rule and allows for possible further refinements that would not require changes 

to the rule. 

2. "Rescind" 

ComEd recommended including a definition of “rescind,” as confusion existed among the 

parties during the ORMD workshops.   ComEd contended that the confusion stemmed from the 

difference between a rescission, which is an activity that takes place prior to a supplier change 

(thereby canceling a pending enrollment), and a “drop” transaction, whereby either a customer is 

dropped by their current RES or a RES is dropped by a customer who then enrolls with another 

RES. ComEd’s definition of "rescind" meant the cancellation of a pending enrollment to a RES 

prior to the start of such service.   

Staff supported the idea but modified ComEd’s definition to mean the cancellation of a 

pending customer enrollment to a RES without any early termination fee.  According to Staff, its 

proposal is designed to avoid any confusion between the proposed ten-calendar day rescission 

period in Section 412.210 and the proposed ten-day penalty-free cancellation period in Section 

412.230.1   

While making its proposal in another rule, RESA recommended that the terms 

“rescission” and “rescind” not be used.  Rather, RESA proposed to replace “rescind” with a 

definition that cancels a customer's “pending enrollment” without penalty.  According to RESA, 

“cancellation” of an enrollment is distinct from “rescission” of a contract.  Therefore, a new 

definition is necessary to avoid confusion and to more accurately express the action undertaken.   

BlueStar proposed that the definition of "rescind" remain consistent with the common 

meaning of the word as defined in existing Illinois law in Sec. 2B of the Consumer Fraud and 

Deceptive Business Practices Act (the "Consumer Fraud Act") and Commission rules in 83 Ill. 

Adm. Code 453.40(a)(4) to mean the cancellation of a customer sales contract after a specified 

period, without termination penalty or fee.  According to BlueStar, the rescission period is 

                                                            
1 In order to promote consistency throughout this Brief when referencing parties' comments and briefs, BlueStar notes that it refers to the 
proposed ten-day penalty-free cancellation period in contained  in Section 412.230 as a "second rescission window," though it believes it not to 
be a rescission of the customer contract but an early termination of it with no termination fee. 
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designed to protect buyers from their own impulses, or “buyer’s remorse.”  BlueStar did not 

accept any of the other definitions because they tie the concept of rescission to a pending 

enrollment with a RES, or with a utility as a result of cancelling the DASR which, according to 

BlueStar, are two separate and distinct activities.  BlueStar contends that rescission window 

deals with the customer's decision to cancel a contract whereby the latter definitions deal with 

the RES's and utility's internal business enrollment processes, which the customer cannot and 

should not be expected to know or understand.  

Analysis and Conclusion: 

1. "Do Not Market List" 

 The Commission believes that a definition of "Do Not Market List" is unnecessary and 

therefore supports the recommendation of the ICEA.   

2. "Rescind" 

 The Commission believes that it is important to properly define a rescission window.  

The Commission agrees with BlueStar that the rescission window should be consistent with 

existing retail electricity rescission law and the Commission's mass market online enrollment 

rules.  Both existing law and the Commission online enrollment rule are defined consistent with  

traditional meaning of the term that reflect the time that customers may cancel a contract for 

whatever reason, without any termination fee or penalty.  This period of time is designed to 

protect buyers from their own impulses, or “buyer’s remorse.”  The Commission agrees with 

BlueStar that the definition proposed by ComEd and modified by Staff inappropriately ties the 

rescission window to internal business enrollment processes, which  are a separate and distinct 

activity from contract execution.  

 With  modifications to Staff's Proposed Rule, the following definition of "rescind" in 

Section 412.10 is accepted:   

 “Rescind” means the cancellation, without a fee, of a customer sales contract. 

Section 412.110 Uniform Disclosure Statement 

Staff proposed Section 412.110 Uniform Disclosure Statement (“UDS”) which requires 

that a RES or one of its sales agents disclose, among other items, information about the RES, its 

charges, the length of contract, the presence or absence of any termination fee, deposit 
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requirements, a ten-day rescission period, and a statement that the RES is not representing or 

acting on behalf of a utility. Staff also proposed in this rule a requirement that customers be 

provided with a copy of the sales contract. 

CUB/AG proposed additional disclosure requirements (new subsection (p)) which 

recommended a “Price Per Kilowatt Hour Disclosure” to ensure that customers have sufficient 

information to make an informed choice among various suppliers.   Staff opposed CUB/AG’s 

proposal and recommended that RESs only be required to disclose that their products do not 

include delivery charges.  However, CUB/AG did not believe that this recommendation went far 

enough.  According to CUB/AG, without additional disclosures, customers could easily be 

misled into assuming that the fixed bill package being offered to them is inclusive of all charges 

when in fact it is not. 

BlueStar, RESA, Dominion, and ICEA recommended that any new subsection (p) not 

restrict a supplier’s service offerings to those that are strictly priced on a per-kWh basis.  

According to RESA, any product with a fixed component(s) to it, would not lend itself to a price-

per- kWh disclosure because assumptions or proxies must be made regarding a customer’s usage.  

On this point, CUB/AG suggested that the RES use average usage data to estimate the per kWh 

price.   

ICEA asserted that it is unaware of any other state that requires pricing on a per-kWh 

basis.  CUB/AG stated that, in fact, several other state public service commissions have adopted 

rules similar to the one proposed by CUB/AG, including Montana, New Jersey, and Ohio. 

In response to CUB/AG’s concern that customers have enough information to make an 

informed choice, RESA offered that the UDS could be modified in a manner similar to the 

Electricity Facts Label (“EFL”) utilized in Texas.  The EFL provides greater detail in the 

electricity price for a particular service offering, including both the price of supply (expressed as 

a rate), the price of delivery or distribution charges (expressed as a rate), and the total bill impact.  

Staff asserted that both CUB/AG and RESA’s concerns are addressed with the rule as proposed. 

Analysis and Conclusion:  
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The Commission agrees with CUB/AG’s proposal as modified by RESA and BlueStar 

and requires that RESs price their products using a per kilowatt-hour basis.  The Commission 

agrees with CUB/AG that customers need to be able to compare the price of a utility service 

product with the price of a RES supply product as accurately as possible.  Using a per-kilowatt-

hour standard will accomplish this goal and promote transparency in the marketplace.  However, 

the Commission agrees with BlueStar and RESA that this requirement should not be exclusive 

and therefore preclude the RES from making available to customers other product offerings and 

services.   

Consistent with the foregoing, the Commission adopts the following rule: 

 Section 412.110(p) Uniform Disclosure Statement 

p) A price-per-kilowatt hour (kWh) for the power and energy service for products that 

separately identify a fixed or indexed price for each kilowatt hour supplied. 

 (New) Section 412.160 Customer Authorization  

CUB/AG proposed a new Section 412.160 Customer Authorization.  This new section 

addresses rules and obligations governing a Letter of Agency which CUB/AG believes needs to 

be signed by the customer before a contract between the RES and customer is considered valid.  

According to CUB/AG, this section mirrors language provided in both Section 19-115(c) of the 

Public Utilities Act (the "Act") and Section 2DDD of the Consumer Fraud Act. 

 Staff opposed CUB/AG’s proposal stating that Staff sees no benefit in codifying 

requirements that already exist in the Consumer Fraud Act and/or the Act.   

BlueStar agrees with Staff and strongly opposes this proposal and contends that gas and 

electric are two completely different products that have separate and unique rules and should be 

guided by their respective sections in the Consumer Fraud Act. 

Analysis and Conclusion: 

The Commission agrees with the arguments submitted by both BlueStar and Staff and 

therefore rejects the proposals submitted by CUB/AG. 
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 (New) Section 412. XXX Affiliate Use of Name and Logo2 

CUB/AG proposed a new section to ban the use by an affiliate RES from using a 

“similar” name and/or logo associated with a regulated utility.  In response to Dominion and 

RESA, CUB/AG clarified this proposal to state that the ban be limited to any portion of the name 

of the Illinois-regulated utility.  According to CUB/AG, the problems observed in the retail gas 

market relate to consumers’ lack of knowledge and many consumers assume that the retail gas 

provider is affiliated with the utility when utility and retail supplier affiliate share a name.  

CUB/AG assert that a ban on the affiliate use of utility name and logo would eliminate 

competitive barriers that are created by the RES affiliate’s use of the existing utility brand and 

would create a level playing field among retail energy suppliers.  BlueStar also supported this 

proposal. 

Staff opposed CUB/AG’s proposal and stated that the Commission is ill-suited to make a 

determination as to whether a name and/or logo is “similar” to a regulated utility as it would 

involve making determinations involving trademark infringement that do not fall under the 

Commission’s area of expertise in enforcing the Act. 

Analysis and Conclusion: 

Consistent with the foregoing, the Commission adopts the amended rule proposed by CUB/AG: 

Section 412.XXX Affiliate Use of Name and Logo 

A RES shall not be permitted to market power and energy service to residential 

customers using a similar name or logo to that of an existing Illinois electric utility. 

 (New) Section 412.XXX Product Description 

CUB/AG recommended a new section which would limit the product description of a 

“green,” “renewable energy,” or “environmentally friendly” product to that purchased separately 

and apart from the renewable portfolio standards (“RPS”) applicable to RES.  In response to this 

proposal, RESA stated that if customers wanted to purchase a 100% green product, this could 

only be accomplished under CUB/AG’s proposal by purchasing renewable energy credits 

                                                            
2  In its comments, CUB/AG assigned numbers to their new rules that are used in other sections of the Proposed Rules.  Therefore, to minimize 
confusion, the Commission used “XXX” as the designation for CUB/AG proposed new sections. 
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(“RECs”).  According to CUB/AG, the intent of this new section was not to require customers to 

purchase RECs but to make clear to customers that “green” products are in fact purchases of 

renewable energy. 

BlueStar conceptually agreed with CUB/AG that it is important to address what 

constitutes a “green” product offering.  However, BlueStar questioned why CUB/AG did not 

believe RECs and/or alternative compliance payments associated with meeting a renewable 

portfolio standard do not constitute green or renewable energy.  In addition to being beyond the 

scope of this proceeding, BlueStar asserted that some RESs may well try to differentiate 

themselves in their approach to green product offerings.  BlueStar recommended that the best 

forum for resolving this issue is the existing ORMD informal workshop process. 

Staff stated that CUB/AG failed to provide any reason why the use of “green” products 

should be restricted to renewable energy purchased separate and apart from the renewable 

portfolio standard.  Staff also stated that since it is unclear what constitutes “renewable energy 

resources” pursuant to Section 16-115D(a)(4), it would be premature to state that those resources 

should be banned from being marketed as “green,” “renewable,” or "environmentally friendly” 

as CUB/AG suggests. 

Analysis and Conclusion: 

The Commission rejects the proposal submitted by CUB/AG.  The Commission agrees 

with BlueStar that defining what constitutes a “green” product is beyond the scope of this 

proceeding.  The Commission also agrees with RESA that CUB/AG's original definition caused 

some confusion.  Therefore, the Commission agrees with BlueStar that this issue should first be 

discussed at an ORMD workshop before any further action is taken. 

 Section 412.210 Rescission of Sales Contract, Section 412.110 (j) Uniform Disclosure 

Statement and Section 412.230 Early Termination of Sales Contract 

Staff proposed Sections 412.110(j) Uniform Disclosure Statement and 412.210 

Rescission of Sales Contract.  Section 412.210 states that after accepting a valid enrollment 

request from the RES, the utility will notify the customer in writing of the scheduled enrollment 

and provide the name of the RES as well as the last day for making a request to rescind the 
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contract.  The proposed rule further states that the customer will not incur any termination fees if 

the customer rescinds the contract within ten days after the utility processes the enrollment 

request.   Section 412.110(j) includes the same information as part of the Uniform Disclosure 

Statement.  Section 412.230 Early Termination of Sales Contract states that a customer may 

terminate a contract without termination fees within ten days after the date of the first bill one 

time per 12-month period. 

AIU supported Staff’s proposed rules.  According to AIU, the ten-day time frame 

proposed by Staff in Section 412.210 is present in AIU’s tariffs today for its residential and small 

general service classification customers (DS-1 and DS-2, respectively) and AIU sees no reason 

to reinvent the wheel.  In addition, AIU suggested that the Commission consider providing 

additional explicit language enabling utilities to maintain existing enrollment rules that enable 

the utilities' enrollment processes to recognize a ten-day rescission period but not complicate the 

enrollment process.  AIU proposed an edit to the rule to accomplish this recommendation. 

CUB/AG also supported Staff’s proposed rules and stated that the rescission period had 

already been decided by the Commission due to the recently approved UCB/POR tariff filed by 

AIU. 

BlueStar disagreed with both AIU and CUB/AG.  BlueStar contended that while there 

was a ten-day rescission window contained in AIU’s tariffs, BlueStar stated that it filed a 

complaint against AIU’s tariff filing arguing that a ten-day rescission window conflicted with 

current state law and rules and was the subject of an ongoing ORMD workshop  process.  With 

respect to CUB/AG’s arguments, BlueStar stated that the rescission window was far from 

resolved and the Commission anticipated this result and outlined various approaches for AIU to 

follow in the event of a disputed issue.  

RESA supported the ten-day rescission period but argued that it is inappropriate to base 

rescission timelines on the utility processing an enrollment request.  According to RESA this 

could add up to 17 days to the rescission window.  RESA contended that this problem is 

exacerbated when customers sign a contract with a future start date.  Instead of proposing a 

shorter rescission period, RESA proposed to change the date the “clock starts ticking.”  In this 
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regard, RESA proposed to start the rescission period on the “date of the agreement,” instead of 

on the date the utility accepted the enrollment request.   

Staff did not support RESA’s proposal and asserted that it would fundamentally change 

the structure of the rescission period and would be impossible to implement solely with the 

changes proposed by RESA.  According to Staff, if RESA’s proposal to start the rescission 

period on the date of the agreement between the RES and the customer is adopted, the current 

45-day future enrollment limit by the utilities would have to change as well.  Staff further 

asserted that is it not fundamentally opposed to exploring the option of expanding that limit, but 

given the previous workshop discussion on this topic, it would seem unwise to change the 45-day 

limit without exploring the consequences of such a change. 

RESA also offered an alternative proposal to allow for forward start dates.  Specifically, 

RESA suggested that the mass market enrollment window be expanded to allow for an RES to 

submit a DASR for a time period greater than the current limitation of 45-days in advance of the 

first day of the month of the switch.  Finally, RESA recommended that the Commission direct 

the utilities to file a report outlining the feasibility and impact of modifying their systems to 

allow a customer to select from any available meter reads 90-days prior to the first day of the 

month of the switch, if RESA’s original proposal is not accepted.  While Staff agreed with RESA 

that the language in Section 412.210 and Section 412.110(j) should be consistent, Staff 

recommended using the “after the electric utility processes the enrollment” language proposed in 

412.110(j) as it is closer to the language found in the existing AIU tariffs.”  

CUB/AG did not support  RESA’s recommendation and stated that the rescission period 

should be tied to the utility enrollment process, as that is what generates the letter from the utility 

informing the customer they have the right to call the utility within 10 days to rescind their 

contract.  ComEd added that if the utility must notify residential customers of their rescission 

rights, and, if the rescission window were tied to the execution of the agreement, the utility 

would have no way of knowing how to advise the customer as to how many more days existed 

before the expiration of the customer’s rescission rights. 

Regarding RESA’s proposal to allow forward start dates, CUB/AG asserted that it is 

designed to limit customer rescission rights.  Staff did not oppose RESA’s forward start date 
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proposal but believed that it was unwise to change the 45-day limit without exploring the 

consequences of such a change.  ICEA agreed with Staff.  Both ComEd and AIU put 45-day 

limits on advanced enrollments and concurred with Staff that the issue of expanding that limit 

should not be done in this proceeding without proper analysis. 

ComEd did not support RESA’s alternative proposal to change the current enrollment 

window.  According to ComEd, Illinois has a “first in” policy which means the first valid 

enrollment request accepted by the utility is the one that will be processed for a customer.  

Adopting RESA’s proposal would be a major paradigm shift in how enrollment requests are 

handled. 

Staff also proposed Section 412.230 - Early Termination of Sales Contract.  As originally 

drafted, Staff’s Proposed Rule waived termination fees for any contract rescinded within ten 

business days after the date of the first bill issued by the RES.  Staff subsequently amended this 

provision to limit to limit its applicability to one time per 12-month period.  The proposed rule 

also stated that the customer is not relieved of their obligation to pay for services rendered under 

the agreement until service is terminated.  

BlueStar objected to Staff’s proposed Section 412.230.  In addition to objecting to the 

second rescission period, BlueStar objected to the provision that would allow the utility to 

terminate a contract between the RES and its customer.  According to BlueStar, in this instance, 

the utility has no relationship with the customer or the RES and therefore has no right to 

terminate a contract between the two parties.  

RESA stated that the ability of customers to terminate their contract after receiving their 

first bill is unprecedented in retail electric markets. RESA contended that such a policy would 

harm customers in the form of higher prices and limit the number of fixed-price offers in the 

market.  BlueStar agreed with RESA's contention that such a rule would leave the door open to 

potential gaming by ABCs.  According to RESA, a customer could sign a fixed contract with 

Supplier “A”, see the market rates go down, cancel the contract ten days after receiving the first 

bill without penalty, and seek a new fixed-price contract with another RES.   RESA stated that 

the Commission should focus its efforts on customer education, and full plain language 

disclosures that provide customers all the information they need to make an informed decision 
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rather than create policies that, in effect, limit product offerings, raise prices, and skew 

economics.  RESA further stated that in response to CUB/AG’s comments, customer 

understanding of the RES offer and researching the agreement needs to occur at the time before 

the customer enters into a contract, not months later. 

BlueStar also opposed an alternative recommendation by Staff to permit a customer to 

avoid a termination fee once in a 12-month period. Taken to a logical conclusion, a customer 

could accept a contract with different RESs and then cancel the contract without penalty once a 

year; thereby leaving each RES with the cost of undelivered energy.  Also notably absent from 

Staff’s revised proposal was any elaboration as to how a customer’s exercise of a termination 

within the no-termination-fee window would be tracked, or how suppliers could enforce the 

limited, one-time ability of a customer to avoid termination fees during this period. 

Staff responded and stated that its revised rule limiting the requirement to one time in a 

12-month period should protect RESs from any gaming by the ABCs.  ICEA supported Staff’s 

recommendation but modified it to indicate that customers relying on this second rescission 

period be precluded from using this provision again for 12 months following the date the 

customer terminated the contract. 

CUB/AG supported Staff’s proposed Section 412.230 but proposed a change to the draft 

rule to cap any termination fee or penalty at $50.  According to CUB/AG, this cap requirement 

mirrors the requirements contained in the retail gas supplier rules and was adopted because 

consumers faced astronomical termination fees on contracts they wished to cancel after being 

misled or confused.  According to CUB/AG, no policy justification exists for providing gas 

customers with this protection and not providing it to customers of RESs.  CUB/AG asserted that 

customers are not sophisticated enough to understand that when a price for a product or service 

in the market drops, a customer will not, if permitted, terminate his or her long-term fixed-price 

contract free of charge in order to pursue that lower price.  BlueStar responded by stating that 

participants in free markets of all types possess that minimal level of "sophistication."   Finally, 

CUB/AG stated that consumers should not be faced with significant barriers to exit contracts that 

are harmful to their interests.  
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Staff did not support CUB/AG’s proposal.  Staff asserted that capping termination fees 

would drive up the prices charged to everyone in order to recover the costs associated with 

customers cancelling contracts before the expiration date.  Staff further asserted that capping 

termination fees could have the consequence that certain types of services, such as multi-year, 

fixed price offers, will not be offered to residential and small commercial customers or that those 

offers would be priced at higher levels.  As an alternative to capping termination fees, Staff 

recommended that the Commission strictly enforce the provisions in Section 412.110(f) 

(disclosure of early termination fees as part of the UDS) as well as the many provisions in the 

Proposed Rule that require the RES to verbally disclose the relevant contract terms to the 

customer. 

RESA opposed the termination fee cap proposal offered by CUB/AG and stated that 

capping recoverable costs while not capping RES costs penalizes RESs for providing products, 

like fixed priced products, that, by their very nature, have up-front costs.  RESA also stated that a 

$50 cap is completely arbitrary as no supporting evidence exists why $50 is an appropriate 

amount.  RESA further stated that no evidence was presented that excessive termination fees are 

an issue in the Illinois retail electric market and no evidence exists of excessive complaints 

relating to the amount of termination fees in the retail electric marketplace.  Finally, RESA 

contended that termination fees are not designed as a revenue generating business model (as 

suggested by CUB/AG) but rather are a means of collecting damages due to a breach of contract 

by the customer and are necessary in order to ensure the long-term viability of the RES.    

 BlueStar opposed the recommendation to cap the termination fee at $50 as proposed by 

CUB/AG.   BlueStar opined that termination fees are designed to compensate a RES for the 

expenses incurred had the term of the contract been fulfilled.   

Analysis and Conclusion: 

 The first issue that the Commission needs to address is the length of the rescission period.  

As a threshold matter, the Commission agrees with BlueStar that Staff’s proposed ten-day 

rescission period conflicts with Illinois Compiled Statutes and Administrative Code.  The 

Commission agrees with BlueStar that there is a clear legislative mandate requiring a 3-day 

rescission period. 
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The Illinois General Assembly (the “General Assembly”) established a policy for a 

rescission window when it adopted Sec. 2B of the Consumer Fraud and Deceptive Business 

Practices Act, which states that “…[the] consumer may avoid the contract or transaction by 

notifying the seller within 3 full business days following that day on which the contract was 

signed…”  The General Assembly has clearly spoken on the issue of rescission for electricity 

supply contracts – the rescission window begins with the signing of the contract.  The language 

is clear and unambiguous.  In addition, 83 Ill. Adm. Code 453.40(a)(4), which addresses internet 

enrollment for residential electricity supply customers, states that “…residential customers may 

cancel the enrollment within 3 business days after the Internet enrollment.”   This rule, which is 

consistent with the legislative mandate, is also very clear – residential electricity supply 

customers may cancel their contract within 3 business days.  The existence of such a consumer 

protection rule for residential customers means that the issue of rescission for residential 

customers was contemplated, and a 3-day rescission period, and no lesser or greater amount of 

time, was deemed to be the proper protection.  The Commission must be consistent with, and not 

circumvent, both the legislative mandate and existing administrative rule and maintain the 3-day 

rescission window.  In this regard, the Commission noted Staff’s concern with respect to the 

Joint Committee on Administrative Rules (“JCAR”) when discussing its position on Proposed 

Rule Section 412.20 Waiver.  In its comments, Staff was clear that its proposed language for 

Section 412.20 was modeled after the Act and that the very same language, approved by the 

Commission, passed through JCAR without incident.  The Commission had a very real concern 

that Staff’s Proposed Rules addressing the rescission period will not pass JCAR.  BlueStar made 

compelling arguments that the Proposed Rules conflict with both the Act and the Administrative 

Code.  Given this conflict, it’s unclear how JCAR could approve the Proposed Rules regarding 

rescission without modifications. 

 The Commission also agrees with BlueStar that the current 3-day rescission window 

represents a policy judgment by the General Assembly that balances consumer protection with 

the development of retail electric competition.  Any attempt to change a legislatively prescribe 

rescission period should first come in the form of a recommendation from the Commission to the 

General Assembly that the existing law needs to be changed.  Making any policy changes to an 

existing law and Commission rule, especially at the onset of small business and residential 

competition requires careful and deliberate evaluation to determine whether any systematic 
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problems are currently harming customers.  Given the clear and unambiguous legislative 

mandate, before the rescission window is changed to ten days, there should be a well-established 

record, complete with evidence demonstrating that the existing standard is problematic or no 

longer valid.  However, the record in this proceeding is devoid of any evidence demonstrating 

that customers have had any problems with the existing 3-day rescission window.  Parties 

proposing a change to the existing policy have the burden of identifying and presenting evidence 

to support their assertion that a problem exists with a 3-day rescission window.  In this regard, 

Staff is sponsoring the ten-day rescission window but has neither presented any evidence to 

support its recommendation nor explained why the existing law and online enrollment rescission 

rules are irrelevant.   In addition there is absolutely nothing in the record to support a change in 

the existing policy, law and rule.   In fact, the only evidence in the record regarding the 

rescission window are that other states' 3-day rescission periods (discussed below) provide 

sufficient protections and that BlueStar noted that no Illinois customer has sought to rescind a 

contract after the third business day.  The Commission believes that these facts alone should put 

to rest that a 3-day rescission window is insufficient to protect customers. 

 Some parties have suggested that a ten-day rescission period has already been decided by 

the Commission as a result of its approval of Ameren’s UCB/POR tariff.  The Commission 

disagrees. In the Commission’s AIU POR/UCB Tariff Order, the Commission set forth a process 

for deciding which consumer protection measures should be included in the Ameren UCB/POR 

tariff.  Specifically, the Commission stated: 

Whatever consumer education and protection measures result from the ORMD 
workshops, a practical means of implementation within the statutory framework must be 
utilized.  Certainly not all of the consumer education and protection methods to result 
from the ORMD workshops are appropriate for inclusion in AIU’s tariffs.  Nor is it likely 
that all such methods will even be agreed upon by workshop participants.  Those aspects 
of consumer education and protection already addressed to at least some extent in AIU’s 
tariffs, or logically tied to existing consumer education and protection provisions in 
AIU’s tariffs, should be added to the tariffs if consensus can be reached on them in the 
ORMD workshops.   

 The Commission further clarified that only those consumer protection measures “upon 

which consensus is developed in the OMRD workshops” should be included in AIU’s UCB/POR 

tariff.   With respect to measures that were not agreed upon, the Commission outlined two 

options.  First, AIU could submit a separate tariff including provisions disputed by the parties 
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during the workshops so that the Commission could “suspend these disputed provisions and 

investigate them without delaying implementation of those agreed upon provisions.”  

Alternatively, those consumer protection measures discussed in the workshops that were “not 

appropriate for inclusion in the AIU’s tariffs” could be considered as part of the formal 

rulemaking. 

 Given that the rescission period continued to be one of the most hotly contested issue in 

this rulemaking, the Commission believes that there was neither consensus among OMRD 

participants as to the ten-day rescission period nor was such a provision “agreed upon.”  

Accordingly, under the plain wording of the Commission’s Order, the ten-day rescission window 

should not have been included in AIU’s Final UCB/POR Tariff.  However, despite the 

Commission’s clear directive, AIU included the ten-day rescission window in its Final 

UCB/POR Tariff.  The Commission notes that BlueStar has since filed a complaint challenging 

the Final UCB/POR Tariff specifically because "consensus” could not be reached on the ten-day 

rescission window in the ORMD workshops.  The Commission takes judicial notice of that 

proceeding and the briefs filed therein and directs that because this rulemaking will produce a 

rule of general applicability regarding rescission, AIU’s Final UCB/POR Tariff should be re-

filed in conformance with the rescission period decided in this proceeding.     

 The Commission also notes that, as recently as June 10, 2010, Staff acknowledged in 

written testimony in a related docket that the rescission period is “a highly contested issue” that 

has yet to be resolved by the Commission and, therefore, correctly recommends that “the issue of 

the appropriate rescission period is still in front of the Commission as part of the Part 412 

rulemaking.”  The Commission further notes that this position is contrary to the position Staff 

took in BlueStar's complaint against Ameren.   In the ComEd/POR testimony, Staff appropriately 

recommended that “the issue of rescission periods should be first and primarily addressed in a 

rule that is applicable to customers of both ComEd and AIU.”  Staff finally realized “it would 

seem illogical for the Commission to approve proposed tariff revisions that address the same 

issues that are currently pending in a rulemaking proceeding, which could invite inconsistent 

conclusions.”  Moreover, Staff correctly pointed out (again, contrary to Staff's position in 

BlueStar's complaint against Ameren) “that not every party participating in [ComEd’s POR/UCB 

docket] has intervened in this Docket, providing another reason not to rule on those proposed 
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revisions here.”  Finally, in ComEd's POR docket Staff correctly concluded the rescission section 

of its testimony in this docket by saying it “recommends that the Commission use the more 

generally applicable rulemaking to arrive at its desired conclusion on this matter rather than the 

instant tariff investigation that is only applicable to ComEd customers.”  Unfortunately, Staff's 

position on the rescission window in this and other proceedings has  been very inconsistent.  

While the aforementioned discussion suggests that Staff recommended that the rescission period 

be addressed in a rule, applicable to all customers, in discussing Proposed Rules Sections 

412.210 and 412.110(j), Staff’s primary defense in support of those rules is that, “it is closer to 

the language found in the existing AIU tariffs.”  To be clear, this Commission adopts industry-

wide policy decisions in rules and not in individual company tariffs.  While a ten-day rescission 

period is included in the AIU tariffs, that fact has absolutely no precedential value in this 

proceeding.  To the extent AIU’s tariffs are inconsistent with rules adopted in this proceeding, 

they will be required to file conforming tariffs. 

 Equally relevant is the fact that there was no evidence or testimony presented in 

BlueStar's complaint against Ameren regarding the rescission window.   In its response to 

BlueStar’s complaint, Staff raised an alarming argument that is particularly relevant to this 

rulemaking.  Staff took the remarkable position that the 3-day rescission window approved by 

the General Assembly and codified in the Administrative Rules serves only as a “minimum” 

requirement and that nothing should prevent the utility from requiring a greater rescission 

window in their territory through a tariff filing.  There is nothing in any legislative action, 

Commission order or administrative rule that suggests that rules are only “minimum” 

requirements that a utility may change by  simply filing a tariff.  Such a position  is beyond belief 

and a frightening concept, which calls into question the relevance of any Commission rule.  As 

just described, tariffs do not change rules; rules change tariffs. 

 In short, the Commission believes that the only policy established in Illinois regarding the 

rescission window is the 3-day standard established by the General Assembly and codified in the 

Commission's electric online enrollment rules, and it is the one the Commission will follow 

when adopting the proposed rules. 

The Commission also agrees with the arguments raised by BlueStar and RESA that a ten-

day rescission window increases costs to RESs and ultimately costs to customers.  The 
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Commission is convinced that there are costs and consequences of expanding the rescission 

window which cannot be ignored.  An expansion of the legislatively-mandated rescission 

window will likely result in higher prices to consumers because RESs will be required to build 

into their pricing models additional risk premiums to account for the longer period of contract 

uncertainty.  For example, after a customer signs a contract, the RES begins the process to 

procure the necessary energy from the wholesale market.  In determining the particular price for 

the particular customer, the RES “carries” or holds the energy for three days while the customer 

is permitted the opportunity to cancel the contract.  If the rescission window is expanded to ten 

days, the RES will be required to hold the energy much longer, with greater risk that the 

customer will rescind his or her contract.  It is only prudent that the RES incorporate this 

increased risk into the price that consumers pay for electricity.  Therefore, lengthening the 

rescission window has real, financial consequences for both the RES and the customer, and, as 

such, the Commission rejects any change in the existing 3-day rescission window. 

While the Commission is generally not influenced by the orders and opinions of other 

state commissions, it is interesting to note that a ten-day rescission window is contrary to the 

industry standard.  As pointed out by BlueStar and RESA, sixteen states currently allow 

competition in the retail electricity market, and a 3-day rescission window has become the 

standard metric for protecting customers and allowing them an appropriate amount of time to 

reconsider their decision.   For example, New York, Texas, Pennsylvania, the District of 

Columbia, New Hampshire and Michigan all have 3-day rescission windows.  Although some 

parties prefer to take direction from the natural gas market when evaluating the Proposed Rules, 

consumer protection rules and experiences from jurisdictions with more robust competitive retail 

electricity markets provide the best guidance particularly because there are substantial 

differences in risk factors between the two industries. 

Therefore, the Commission orders that proposed Section 412.210 and Section 412.110(j) 

be amended to incorporate a 3-day rescission window. 

The next issue that the Commission must decide with respect to the rescission window is 

when it should begin.  The Commission believes that the rescission window should begin when 

the contract between the RES and the customer is executed.    
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 Proposed Rule Section 412.230 states that the rescission period begins 10 calendar days 

after the electric utility processes the enrollment request.  As mentioned earlier, the Illinois 

Compiled Statutes and Administrative Code delineate the policy related to the rescission 

window.  In addition to mandating a 3-day rescission period, current policy also identifies when 

the period should begin – it begins on the date the contract is signed.   As with the 3-day 

rescission window, current policy as reflected in existing law and administrative rules is clear 

and unambiguous.  The Commission will not repeat its arguments again with respect to 

circumventing current law, but agrees with BlueStar that it must adopt a rule that conforms to 

existing law.  

 The Commission notes that Staff’s use of the enrollment period as the trigger point for 

the rescission window is a radical departure and a fundamental change in the existing rescission 

period definition.  The enrollment process is the time when the utility contacts the customer to 

inform him or her that a request has been made to transfer his or her electric service from one 

provider to another.  This notification is made to ensure that a valid contract exists or that 

“slamming” has not occurred.  This enrollment process serves as a valuable verification, but it is 

quite separate and distinct from the traditional rescission window, which deals with “buyer’s 

remorse.”  If Staff’s approach were adopted, it would require customers to understand the 

individual RES’s and utility’s intricate internal enrollment processes.  A customer is aware of the 

date when he or she signed the contract but can not, and should not, be expected to understand 

internal RES and utility enrollment processes.  Allowing the rescission window to begin with the 

utility’s processing of an enrollment request could result in a rescission window that is 17 days 

or longer.  As stated previously, expanding the rescission window beyond 3 days is excessive, 

unacceptable, and completely unprecedented and will stunt the development of competition in 

the retail electricity market in Illinois.  

 The next issue that the Commission must decide is who the customer should contact if 

they wish to rescind the contract.  Staff’s Proposed Rule Section 412.210 permits the customer to 

"rescind" its contract by "contact[ing] either the utility or RES."  While rescission of a contract is 

possible with the contracting party (the RES), rescission, as properly defined, is not possible with 

a non-contracting party (the utility), as no privity of contract exists between the customer and the 

utility.  Furthermore, requiring the utility to be responsible for receiving, documenting and 
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notifying the RES about such "rescissions" is unduly burdensome on the utility.  Such a process 

also allows for an illicit temptation for the utility and it’s affiliated RES, whereby the utility 

knows of a customer who has "rescinded" its contract with the RES and is now without a 

supplier of electric service, but yet the utility must preserve its Chinese wall and not inform its 

affiliated RES of the "available" customer.  The Commission notes an apparent inconsistency in 

the Proposed Rules.  Proposed rule Section 412.210 Rescission of Sales Contract states that a 

customer can avoid termination fees if they “contact either the electric utility or the RES” while 

Proposed Rule 412.230 Early Termination of Sales Contract states that a customer may cancel a 

contract and avoid termination fees if the customer “contact[s] the RES”  It appears that 

customers may contact the utility or RES if they wish to rescind a contract during the first 

rescission window and may terminate the contract by contacting the RES during the second 

window. 

 The Commission believes that there should be no inconsistency between rules.  This 

concern along with BlueStar’s arguments that the electric utility is not a party to the contract 

between a customer and the RES, requires the Commission to modify the rules.  Therefore, 

Section 412.210 will be amended to allow the customer to contact only the RES to rescind a 

contract.  

RESA raised the concern regarding customer requests for a future start date.  While this 

is a legitimate issue, the Commission believes that it is unrelated to the rescission period.  With 

limited exception, utilities in Illinois do not allow a RES to submit an enrollment request with a 

future start date.  As a result, the RES must hold the enrollment in their own internal queue 

before submitting to the utility at the appropriate time.  Under the Proposed Rule, the rescission 

window would begin when the enrollment process begins, and therefore the rescission window 

could approach weeks if not months.  This result is absurd and will have serious consequences 

for the health and viability of the competitive retail market.  The Commission notes that most 

states do not use the processing of the enrollment to trigger the start of a rescission window but 

rather conform to the traditional rescission window whereby the start date of the rescission 

period is tied to the execution of the contract. 

 The next issue that the Commission must address is the second rescission window 

contained in proposed Section 412.230. 
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 As previously discussed, Staff’s Proposed Rules have two rescission windows.  The first 

is contained in Proposed Rule Section 412.210 and begins 10 days after enrollment and the 

second is contained in Proposed Rule Section 412.230 and, while limiting it to one time in a 12 

month period, would allow the customer to terminate a contract 10 days after the date of the first 

bill.  The consequence of this second rescission window could result in an 87-day rescission 

window!  In addition to the arguments presented against extending the 3-day rescission window, 

an 87-day rescission window would be ripe for gamesmanship.  As discussed by both RESA and 

BlueStar, in a downward market, a customer could lock themselves into a fixed-price contract 

when they believe market prices to be their lowest.  However, if energy prices continue to fall 

during the time between customer enrollment and receipt of their first bill, they could cancel a 

valid contract, not be subject to any early termination fees, and be free to sign a new contract at a 

lower price.  While the average residential and small business customer may not take advantage 

of downward trends, there is a very real possibility for third party agents, brokers, or consultants 

(“ABCs”) to urge customers to engage in this type of gaming behavior.  These third party entities 

could easily enter into aggregation agreements with a large number of customers that would 

enable the ABC to exercise the right to cancel a valid contract on behalf of the customer.  It is 

quite possible that an ABC’s entire business model could center on taking advantage of the 

rescission window being tied to 10 days from receipt of the first bill. 

 The final issue that the Commission must address deals with the amount of termination 

fees.  The Commission agrees with BlueStar and will not cap termination fees.   

Termination fees apply when a customer terminates a contract before the end of the term 

of the agreement and are designed to compensate the RES for the expenses incurred had the term 

of the contract been fulfilled.  Termination fees are commonly included in service contracts 

entered into by consumers, and no reason exists that RES contracts should be subjected to less 

protection under the law than those of other service providers.   

 Instituting a rule that would allow a customer to terminate a fixed-price contract with a 

minimal penalty well after the contract execution date precludes a RES from recovering actual 

incurred damages.  This will require additional pricing premium built into the customer’s 

contract without any discernible benefit.  Similar to the risk premium for an extended rescission 

period, RESs will be required to incorporate additional risk premium into their pricing to 
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compensate for greater uncertainty in the length of the term of the contract and may also offer 

fewer long-term contracts.  The better solution as proposed by both BlueStar and RESA is to 

require a full disclosure and explanation of any early termination charge in the Uniform 

Disclosure Statement, as is proposed in Staff’s draft rule.   

 The Commission agrees with BlueStar that the gas and electric markets are two distinctly 

different commodities in numerous aspects and should be treated as such.  Most RESs have 

hedging practices that dictate that a RES pre-purchase most of the estimated usage for the 

contract term within a few days of contract execution.  In addition, gas can be stored while 

electricity cannot.   To a large extent, this is one of the reasons why the Illinois rules for gas and 

electric are kept separately in different statutes.  In addition, the Consumer Fraud Act has 

separate rules for electric service providers and alternative gas suppliers.  The Commission 

believes that this long running standard should not be changed. 

 The Commission believes that Staff’s proposal, albeit well-intended, is short on details 

and fraught with potential gaming, contractual, and enforcement problems.  The Commission 

agrees with ICEA’s observation that, while the General Assembly clearly contemplated the 

existence of customer contracts with termination penalties, the General Assembly chose not to 

impose a cap on termination fees for RESs.  In addition, there has been no evidence presented in 

this proceeding to suggest that termination fees are an issue in the Illinois retail electric market. 

 Based on the fact that a second rescission window is harmful to the retail electric market 

and that termination fees will not be capped, no need for proposed Section 412.230 exists and 

therefore this section should be deleted from the rules. 

Consistent with the foregoing, the Commission orders the following changes to the 

Proposed Rule: 

Section 412.110(j) Uniform Disclosure Statement 

j) A statement that the customer may rescind the agreement within three (3) 
business days following that day on which the contract was signed ten calendar 
days after the electric utility processes the enrollment request by notifying 
contacting either the RES or the electric utility and provide its both phone 
numbers;  
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Section 412.210 Rescission of Sales Contract 

Section 412.210 Rescission of Sales Contract 

Within one business day after accepting a valid electronic enrollment request from the RES, the 

electric utility shall notify the customer in writing of the scheduled enrollment and provide the 

name of the RES that will be providing power and energy service. The written enrollment notice 

from the electric utility shall state the last day for making a request to rescind the enrollment, and 

provide contact information for the RES. If the customer wishes to rescind its the pending 

enrollment with the RES, the customer will not incur any early termination fees if the customer 

contacts either the electric utility or the RES within ten calendar days after the electric utility 

processes the enrollment request. If the tenth calendar day falls on a non-business day, the 

rescission period will be extended through the next business day. In the event the customer 

provides notice of such rescission to the electric utility, the electric utility shall notify the RES. 

Nothing in this section prohibits a utility from accepting a request to rescind a pending 

enrollment by a RES from customers other than residential customers or small commercial 

customers 

Section 412.310 Required RES Information 

Staff proposed Section 412.310 Required RES Information, which outlines what a RES 

must do before marketing to residential and small commercial customers, including providing 

the Consumer Services Division (“CSD”) with a copies of its bill format, its standard customer 

contract, and its complaint and resolution procedures.  This proposed section also requires a RES 

to file updated documents within 10 days after changes are made.  According to Staff, the 

information required in this section is the same information that is required from alternative gas 

providers and is necessary to provide Staff the tools to educate and protect residential and small 

commercial customers.   

ComEd supported Staff’s proposed rule and suggested a further modification which 

would require a RES to notify the utility as well as the Commission so the utility could prepare 

for inquires to their call centers that customers will invariably make and also to prepare for the 

enrollment requests that will follow. 
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RESA opposed the requirement that the Commission be notified when changes to the 

documents occur.  According to RESA, this could be interpreted as any minor change such as 

“dotting an i, or crossing a t.”  RESA proposed that this requirement be limited to the filing of 

revised documents after a “material” change occurs. 

Staff opposed the proposed alternative phrase suggested by RESA because Staff believes 

that “material” is a highly subjective term and consequently some changes would go unreported 

because the RES determined that the change was not “material.” 

BlueStar opposed Staff’s proposed rule and ComEd’s modification and stated that both 

recommendations are vague in nature and questioned why residential licensure with the 

Commission is insufficient notification of its proposed activities.  BlueStar also asserted that 

such a proposal raises competitive issues to the extent that a retail supplier must tip its hand to 

the utility (which may have an affiliate competitor) prior to market entry. 

BlueStar objected to providing samples of contracts and bill formats as well as filing 

changes to these documents until it understood what these documents would be used for.  

BlueStar also objected to the provisions that RESs file any updated information within ten 

business days after changes in any documents or information required to be filed by this section.  

According to BlueStar, contract language and marketing materials are routinely revised and this 

additional filing requirement would become burdensome as well as a meaningless exercise.  

BlueStar supported an alternative approach proposed by RESA to add the phrase “any material” 

to the section to clarify the level of changes requiring Commission notification.  ICEA also 

agreed with RESA.     

Analysis and Conclusion: 

 The Commission agrees with the arguments presented by BlueStar.  The Commission 

sees little or no value in having the CDS review an extensive list of documents.  The 

Commission also believes that reviewing any changes to those documents would not be 

beneficial.  Therefore, the Commission concludes that this rule should not be adopted. 

Section 412.310 Required RES Information 
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a) Prior to the RES initiating marketing to residential and small commercial 

customers, the RES shall provide the following to the Commission’s Consumer 

Services Division (CSD): 

 1) A copy of its bill formats (if it bills customers directly rather than using 

electric utility consolidated billing); 

 2) Standard customer contract; 

 3) Customer complaint and resolution procedures; and 

 4) The name, telephone number and e-mail address of the company 

representative whom Commission employees may contact to resolve 

customer complaints and other matters.  

b) The RES must file updated information within 10 business days after changes 

in any of the documents or information required to be filed by this section.  

Section 412.320 Dispute Resolution 

Staff proposed Section 412.320 Dispute Resolution, which outlines the process and 

procedures for resolving both formal and informal customer complaints which includes the 

preparation of a summary report showing all formal and informal complaints on a quarterly 

basis.  This section also requires the RES to investigate and advise the complainant within 14 

calendar days when a customer submits a complaint directly to the RES.   

  CUB/AG recommended changing the time by which a RES must investigate and 

respond to a customer complaint from 14 days to five days.  CUB/AG made the same change to 

subsection (d)(1)(C) which is limited to the investigation of informal complaints.  According to 

CUB/AG, 14 days is too long a period for resolving a complaint. 

Staff opposed CUB/AG’s proposal.  According to Staff, five days may not allow enough 

time (especially if a weekend is included) for a RES to obtain all the necessary information, 

potentially some of it from the utility, to satisfactorily resolve a complaint. Staff also stated that 

the Commission’s existing Ill. Adm. Code 280.170(c) requires utilities to respond to informal 
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complaints submitted by the CSD within 14 days.  Therefore, Staff believed that the requirement 

for a RES to respond to a customer complaint within 14 days is reasonable. 

RESA also opposed CUB/AG’s proposal and contended that a five day timeframe for 

investigating and responding to customer complaints was inadequate to evaluate and respond 

fully to the issue raised by the customer.  However, RESA would not object to a 10-day 

timeframe, provided they are 10 business days. 

BlueStar requested clarification as to the term “investigate.”  According to BlueStar, if 

the term “investigate” meant that the RES must look into the complaint, then BlueStar supported 

this proposal.  However, if “investigate” also encompasses the resolution of the problem then 

BlueStar believed that five days is insufficient time in all instances for RES to coordinate with 

the utility provider.  For example, it is foreseeable that meter problems, such as a malfunctioning 

meter, would take longer than five days to investigate and resolve. 

Dominion recommended that customers contact the utility with informal complaints or 

inquires, which would then direct the customer to contact the Commission with any informal or 

formal complaint.  According to Dominion, the utility should be primarily receiving customer 

complaints because it is providing billing services for the RES and purchasing the RES’s 

receivables.  Dominion also contended that its experience shows that the utility does not want to 

be contracted by the RES because the RES is usually an interested party. 

Staff opposed Dominion’s proposal and stated that it would almost amount to releasing a 

RES of its obligation to its customer and instead placing the utility in charge of a RES’s 

customer.  Staff also stated that that Dominion erroneously assumed that the utility is the arbiter 

of disputes between the RES and its customers. 

CUB/AG supported the proposed rule regarding the reporting and display of both formal 

and informal complaints.  CUB/AG opined that gathering and reporting this information will 

help the Commission, and potential customers, understand how the retail market functions. 

Dominion  expressed concern that if the Commission required a listing of the raw number 

of complaints received by a RES, then RESs with a large customer base would be disadvantaged 

because such raw figures would not provide an accurate view of performance that, on a per 
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customer basis, may be quire favorable.  As an alternative, Dominion proposed filing complaints 

as a percentage of complaints per customer of the RES in addition to total complaints. 

CUB/AG supported a proposal by Dominion to display a percentage of complaints by 

customer.  According to CUB/AG, adopting Dominion’s proposal would give both customers 

and the Commission a more accurate picture of how a RES is performing in terms of customer 

satisfaction.   

RESA also opposed providing raw numbers of formal and informal complaints without 

regard to market share or level of business activity for the RES.  RESA asserted that this 

information provides little or no value and could potentially be misleading.  While RESA 

supported the intention of Dominion’s proposal, RESA asserted that such information could have 

the unintended consequence of revealing confidential market share information.  ICEA also 

opposed this proposal for the same reasons articulated by RESA.   

As an alternative, RESA proposed providing complaint ratios for formal complaints 

which could be developed in a collaborative workshop process.  Having considered RESA’s 

comments regarding Dominion’s proposal, Dominion supported RESA’s proposal to use a 

collaborative process to develop methods for collecting and determining complaint statistics.  

BlueStar also agreed with RESA. Depending on the format, the complaint summary could 

potentially either be damaging to the development of the competitive market or, alternatively, 

provide a valuable tool to customers, RESs, and the Commission.  As a result, BlueStar 

supported RESA’s recommendation that the Commission direct the ORMD to establish a 

collaborative process in order to adequately address these important issues.  

Staff opposed RESA’s recommendation stating that the Commission should maintain the 

flexibility to employ any method it believes would be appropriate based on the nature of the data 

it receives and the purpose of the data.  This position was supported by ICEA.  In response, 

RESA asserted that its alternative recommendation addressed Staff’s concerns as it does not 

provide a specific methodology for calculating complaints, but does ensure customer receive a 

more accurate illustration of the complaint levels for a particular RES. 
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CUB/AG proposed a new subsection (c) for this proposed rule which requires a RES to 

maintain a call center.  The proposal also included metrics on the answer time and abandon call 

rates for the center and a requirement that this data be reported to the Commission every year. 

Staff did not support CUB/AG’s proposal.  Staff contended that retail electric suppliers 

had to comply with call center requirements since the original Customer Choice Law of 1997.  

According to Staff, Code Part 410.45 implemented a provision of the 1997 Law; and Code Part 

410.45’s language was used as the template for Public Act 95-1051,  and made part of the 

statutory requirement for alternative retail gas suppliers.  Staff did not recommend copying and 

duplicating requirements from existing code into this new Code Part 412. 

BlueStar agreed with RESA that the term “call center” was not properly defined and that 

it was unclear whether a RES internal customer care group would constitute a call center.  

BlueStar opposed this requirement to the extent that an internal RES customer care organization 

would not be considered a call center.  BlueStar continued to assert that additional customer call 

center and reporting requirements are unnecessary because they are redundant to Section 410.45 

– Customer Call Centers of the Illinois Adm. Code.  BlueStar contended that these existing rules 

are firmly in place and do not need to be duplicated and inserted in various sections. 

Analysis and Conclusion: 

After reviewing the arguments presented by the parties, the Commission agrees with 

Staff and concludes that the time period contained in subsection (b) of Staff’s proposed rule 

should remain at 14 days.   The Commission agrees with both Staff and BlueStar that five days is 

insufficient time in all instances for RES to coordinate with the utility provider and resolve a 

complaint. The Commission agrees with the parties that additional call center requirements are 

redundant with Section 410.45 – Customer Call Centers of the Illinois Adm. Code.  The 

Commission agrees with that it does not make sense to duplicate and insert redundant rules in 

various sections of this Part Code.   

Finally, the Commission agrees with the arguments presented by the parties and will 

remove subsection (c)(B)(3) from the Proposed Rule.  The Commission is not willing to prepare 

a summary report and publish it on the website when competitively sensitive information may be 

disclosed.  We also agree with the parties that raw data without any context is potentially 
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damaging to RESs.  Therefore, the Commission orders the OMRD to facilitate collaborative 

workshops to develop an alternative approach to reporting RES complaints. 

Section 412.320(c)(3) Dispute Resolution  

 3) Disclosure of RESs’ level of customer complaints. The Commission 

shall, on at least a quarterly basis, prepare a summary of all formal and 

informal complaints received and publish it on its web site. The summary 

shall be in an easy-to-read and user friendly format. 

 (New) Section 412.400 Ongoing Reporting Requirements 

In their initial comments, CUB/AG recommended a new Section 412.400 Ongoing 

Reporting Requirements which would require notification by a RES of material changes to the 

information supplied in a RES certification application within 30 days of such material change. 

Both BlueStar and RESA opposed CUB/AG’s proposal.  BlueStar stated that RES 

reporting requirements are better handled utilizing the rulemaking process in Docket No. 10-

0108, Adoption of 83 Ill. Adm. Code 451.  RESA agreed with BlueStar.  Dominion also opposed 

the new section and stated that CUB/AG’s reporting requirements are unnecessary and 

redundant.  Staff also opposed CUB/AG’s proposal and agreed with BlueStar that these 

requirements should be addressed in 83 Ill. Adm. Code 451.  In response, CUB/AG agreed that 

duplication should be avoided and recommended that its rules be modified to avoid duplication. 

Analysis and Conclusion: 

The Commission agrees with the arguments presented by BlueStar, RESA, Dominion and 

Staff and therefore, will not adopt the new section as proposed by CUB/AG.  The Commission 

notes that CUB/AG did not modify its proposed rules to avoid duplication as it recommended.  

Without these modifications, duplication between Code 412 and Code 451 may result. 

II. REMAINING PROPOSED RULES AND PROPOSALS 
  

 The Commission adopts all remaining proposed rules and rejects all other proposals 

consistent with the findings above. 
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III.  FINDINGS AND ORDERING PARAGRAPHS 

The Commission, having considered the entire record and being fully advised in the 

premises, is of the opinion and finds that: 

(1)  the Commission has jurisdiction over the subject matter herein; 

(2) the recitals of fact set forth in the prefatory portion of this order are supported by the 

record and are hereby adopted as findings of fact; 

(3) the proposed 83 Ill. Adm. Code 412 and amendment of 83 Ill. Adm. Code 453, as 

revised pursuant to this Order, should be submitted to the Joint Committee on 

Administrative Rules of the Illinois General Assembly to begin the second notice 

period; 

(4) this proceeding is a rulemaking and should be conducted as such. 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the proposed 

83 Ill. Adm. Code 412 and amendment of 83 Ill. Adm. Code 453, as revised pursuant to this 

Order , be submitted to the Joint Committee on Administrative Rules of the Illinois General 

Assembly, pursuant to Section 5-40(c) of the Illinois Administrative Procedure Act.  

 IT IS FURTHER ORDERED that this order is not final and is not subject to the 

Administrative Review Law. 

 

 

 

 


