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MOTION TO STRIKE OF THE CITIZENS UTILITY BOARD 
 
 NOW COME the Citizens Utility Board, by and through one of its attorneys, the People 

of the State of Illinois, by and through Attorney General Lisa Madigan, and AARP, by and 

through one of its attorneys (collectively, “the Consumer Advocates”), and pursuant to 83 Ill. 

Admin. Code § 200.190, move to strike the direct testimony of Commonwealth Edison 

Company’s (“ComEd” or “the Company”) witness Geoffrey Hewings in its entirety and portions 

of the testimony of Juan Andrade, including exhibits 2.0, 2.1, 2.2, and portions of 3.0, on the 

grounds that the testimony of those witnesses is irrelevant and creates an undue burden on other 

parties to this proceeding.  The motion should be granted for the reasons set forth below. 

I. THE DIRECT TESTIMONY OF DR. HEWINGS IS IRRELEVANT AND CREATES AN 
UNDUE BURDEN FOR OTHER PARTIES IN THE PROCEEDING 
 

In its direct case filed on June 30, 2010, ComEd presented the testimony of Dr. Geoffrey 

J. D. Hewings, Ph.D for the purpose of showing “the impact on the Chicago metropolitan 

economy of Commonwealth Edison Company’s (“ComEd”) expenditures for construction and 

operations and maintenance.”  ComEd Ex. 2.0 at 1, ll 9-11.  Dr. Hewings summarizes his 

conclusion in lines 17-19 as being that “…ComEd’s expenditures in the areas of construction and 

O[perations]&M[aintenance] have a substantial ripple effect on various sectors of the Chicago 

Metropolitan economy…”  The entirety of Dr. Hewings’s testimony, as well as exhibit 2.2, 
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relates to that conclusion1.  Dr. Hewings’s testimony is designed suggest that granting ComEd’s 

proposed rate increase will benefit the overall Chicago economy.  Such speculation is out of 

place in the context of a rate case, which under Illinois law is focused on whether the proposed 

rates are “just and reasonable.”  220 ILCS 5/9-201(c). 

Dr. Hewings does not address specific costs of the Company, the appropriate rates of 

return, cost of service or rate design of the proposed rates, or even attempt to tie his testimony to 

the justness or reasonableness of the proposed rates.  Dr. Hewings does not address expenses 

within the context of the suggested test year, 2009.  Indeed, no part of this testimony relates to an 

issue which the Commission may consider in a rate case.  The only conceivable purpose of such 

testimony is to divert attention from the Commission’s required evaluation of the Company’s 

costs and instead suggest that increased rates will benefit the regional economy.  This is not a 

relevant consideration in the Commission’s review of the proposed rates and therefore this 

testimony has no place in the record in this proceeding. 

A. The Direct Testimony of Dr. Hewings is Not Relevant to ComEd’s 
Rates, which are the Commission’s Primary Concern 
 

The Public Utilities Act (“PUA” or “the Act”) charges the Illinois Commerce 

Commission (“ICC” or “the Commission”) with the responsibility of evaluating proposed utility 

rate increases.  In evaluating a utility’s proposed general increase in rates, the Commission shall 

include in the rate base investments which are prudently incurred and are used and useful.  220 

ILCS 5/9-211.  The Commission shall establish rates that it finds to be just and reasonable.  220  

ILCS 5/9-201(c).  The Commission is obligated to ensure that rates are affordable for ratepayers.  

220 ILCS 5/1-102(d)(viii).  The price that utility consumers pay for utility service should 

                                                 
1 ComEd Exhibit 2.1 is Dr. Hewings’s curriculum vitae. 
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“accurately reflect the long-term cost of such services,” while providing the utility with an 

adequate return on its investment.  220 ILCS 5/1-102; 1-102(a)(iii). 

The ICC’s own rules require that irrelevant evidence shall be excluded in contested cases.  

83 Ill. Admin. Code § 200.610(a).  Illinois has adopted the Federal Rule of Evidence’s definition 

of relevance.  People v. Monroe, 66 Ill. 2d 317, 321-22 (1977).  “Relevant evidence means 

evidence having any tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without the 

evidence.”  Id., citing Federal Rule of Evidence 401 (internal quotations omitted).  In Monroe, 

the Court quoted the advisory notes to that rule as well, stating “[r]elevancy is not an inherent 

characteristic of any item of evidence but exists only as a relation between an item of evidence 

and a matter properly provable in the case.”  Id., citing Advisory Committee Notes to Federal 

Rule of Evidence 401. 

Evidence of the effect of ComEd’s expenditures on the Chicago economy is not relevant 

to the ratemaking decisions that the Commission must make in this proceeding.  The 

expenditures and effects highlighted in the challenged testimony are not confined to the test year 

proposed by ComEd as the basis for setting rates.  It has no relation to a “matter properly 

provable in the case.”  Id.  Any “ripple effects” described by Dr. Hewings have no bearing on the 

Commission’s statutory duty to ensure that the  investments ComEd seeks to include in rate base 

are used and useful and were prudently incurred.  Testimony of such effects, if they do exist, also 

does not provide the Commission with information regarding the appropriate rate of return to 

apply, whether the proposed rates are just and reasonable, or whether they reflect the long-term 

cost of service.  Dr. Hewings argues that ComEd’s overall spending results in an increased 

number of jobs and stimulates the Chicago economy.  The purpose of this litigation, however, is 
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not to debate whether ComEd’s actions have stimulated the Chicago economy, but to determine 

whether ComEd’s proposed rates are just and reasonable.  Thus, this testimony serves only as a 

diversion from relevant issues. 

B. Dr. Hewings’s Testimony Places an Undue Burden on Other Parties 
to this Proceeding 
 

Allowing Dr. Hewings’s testimony into the record in this proceeding places an unfair 

burden on the other parties in the litigation, who will face a difficult choice: expend time, energy 

and limited financial resources to refute the irrelevant material or allow it to remain as 

unchallenged evidence.  This is not a choice ComEd faces.  It is seeking recovery of $8.5 million 

in regulatory costs in the current case but no other party to the litigation has the same financial 

means as the Company.  

The focus of this case should be on the justness and reasonableness of the proposed rates, 

as required by the PUA, an issue Dr. Hewings’s testimony does not even attempt to address.  His 

testimony serves only to distract the Commission from the relevant and material issues in this 

case and places an undue burden on parties to the case by introducing evidence that, although 

irrelevant, nonetheless must be rebutted.   

II. PORTIONS OF THE DIRECT TESTIMONY OF DR. ANDRADE ARE IRRELEVANT  
 
Dr. Andrade states that the purpose of his testimony is to “describe [ComEd’s] outreach 

and development efforts that [he] has observed over the years and to discuss ComEd’s 

commitment to improving the quality of life for individuals and families in the communities it 

serves.”  ComEd Ex. 3.0 at 1, ll 8-11.  Dr. Andrade summarizes the conclusion of his testimony 

on line 21 as “ComEd is a model corporate citizen.”   Much of his testimony amounts to 

character evidence—character of both the corporation as well as its employees.  Character 

evidence is not relevant to ComEd’s rates and is prejudicial to the other parties in the litigation.  
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Significant portions of Dr. Andrade’s testimony do not address the issue of whether ComEd’s 

proposed rates are just and reasonable, as required by the Public Utilities Act.  220 ILCS 5/9-

201.  Those portions, as specifically identified below, should be stricken from the record. 

A. ComEd’s, its Parent Company’s and their Individual Employees’ 
Character, or “Corporate Citizenship,” is Not Relevant to the Rates at 
Issue in this Case. 

 
As discussed above, the Commission is responsible for evaluating a utility’s proposed 

rate increase based on whether the utility’s investments were prudently incurred and are used and 

useful; whether the utility’s proposed rates are just and reasonable; and whether the price that 

customers pay reflects the long-term costs of utility service.  220 ILCS 5/9-211, 5/9-201(c) and 

5/9-102.  In addition, Section 9-227 of the Act permits the Commission to consider as an 

operating expense, “donations made by a public utility for the public welfare or for charitable 

scientific, religious or educational purposes, provided that such donations are reasonable in 

amount.”  220 ILCS 5/9-227.  Accordingly, the Commission’s evaluation of the Company’s 

charitable behavior is limited to a determination as to whether (1) any donations being requested 

for recovery in rates are “for the public welfare or for charitable scientific, religious or 

educational purposes”; and (2) whether “such donations are reasonable in amount.”  Id. 

Much of Dr. Andrade’s testimony addresses neither of these issues as it relates to cost 

recovery.  The character of the Company as a corporate citizen is not at issue and does not bear 

on whether ComEd’s costs, investments or rates are reasonable.  

 Where Dr. Andrade addresses the work of ComEd employees, he does not draw a 

connection between that work and ComEd’s delivery services rates.  There is no mention of 

ComEd’s contributions or actions as a corporation to support many of the organizations that Dr. 

Andrade describes.  Testimony about the private actions of ComEd and Exelon employees is 
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character evidence about those employees rather than the corporation.  The character of neither 

the utility nor its employees, however, is relevant to this proceeding.  The effect of his testimony 

is to assert to the Commission only that ComEd is a socially responsible corporation, which 

while laudable, is irrelevant to the issues that require disposition in this docket.   

Specifically, the Consumer Advocates move to strike the testimony beginning at line 8 

through 11, the first sentence of Dr. Andrade’s answer, as well as lines 16-18, the last sentence 

of his answer to the question on line 7.  This testimony provides Dr. Andrade’s opinion of 

ComEd’s general corporate character.  Also, the Consumer Advocates move to strike lines 19 

through 27.  Those lines also assert generally ComEd’s good corporate character and address no 

specific charitable contributions that ComEd has made.  Similarly, the Consumer Advocates 

move to strike lines 44 through 56, which also address no specific organizations or contributions 

that ComEd has made and instead describe generally the private actions of ComEd employees 

and compare ComEd’s corporate character to that of other corporations.  

Additionally, the Consumer Advocates move to strike line 66-67, the sentence beginning 

with “In 2009 alone…” because Dr. Andrade lumps together ComEd and Exelon’s contributions 

in his statement.  Exelon’s charitable contributions are not relevant to this case.  Then, the 

Consumer Advocates move to strike lines 67-77, which describe the private actions of ComEd 

and Exelon employees, specifically the fact that several employees have chaired events for 

charitable organizations, and do not address any contributions from ComEd as a corporation.  

Similarly, the Consumer Advocates move to strike the sentence beginning on line 89 through 90, 

which explains that one ComEd employee serves on the board of directors of Casa Central.  That 

employee’s giving of her own time is not relevant to ComEd’s rates. 
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Next, the Consumer Advocates move to strike the testimony beginning at line 111 

through 119 of ComEd Exhibit 3.0.  This testimony describes the personal monetary 

contributions of Exelon’s Chairman and CEO John Rowe to the Rowe-Clarke Math and Science 

Academy.  These actions, though commendable, are not relevant even to ComEd’s “corporate 

citizenship,” much less to rates.  The private actions of Exelon employees are a reflection of the 

employees themselves and not related in any way relevant to the ratemaking issues in this case. 

In addition, the Consumer Advocates move to strike lines 142 through 151.  This 

testimony discusses Exelon’s Employee Network Groups activity, one of which “aims to 

strengthen Exelon’s ties with the Latino community.”  ComEd Ex. 3.0 at 7.  Testimony that 

describes actions taken by Exelon to strengthen that corporation’s ties in the Latino community 

is irrelevant to ComEd’s proposed rate increase.   Exelon’s ties with the Latino community ( and 

any expense associated with “strengthening” those ties), are not recoverable expenses under 

Section 9-227 of the Act.  Undoubtedly, the work of the specific organizations discussed by Dr. 

Andrade is commendable, and worthy of ComEd’s support.  The Consumer Advocates recognize 

how crucial corporate support is to the work of those organizations.  However, testimony 

describing ComEd’s and/or its parent company’s efforts to “strengthen ties with the Latino 

community,” is not relevant to any examination of recoverable operating expenses in this case. 

The Consumer Advocates next move to strike lines 152 through 163, which the Hispanic 

Leadership Institute, to which ComEd has contributed in previous years, but ComEd’s schedules 

do not reflect any contribution in the test year, 2009.  Also, the Consumer Advocates move to 

strike lines 164 through 181, which describe ComEd’s corporate character in the 1980s and the 

Spanish Coalition for Jobs, to which ComEd has previously contributed, but according to their 

schedules, not in the test year 2009. 
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In addition, the Consumer Advocates move to strike lines 182 through 194 of Dr. 

Andrade’s testimony.  This testimony simply recounts Dr. Andrade’s recollections of ComEd 

and Exelon’s previous corporate donation behavior, as well as Dr. Rowe’s appreciation for the 

importance of diversity “on the Board of Directors and at the senior executive level, and that 

ComEd and Exelon were also committed to increasing the level of their community 

involvement.”  This testimony, again, is irrelevant to any Commission examination of the 

reasonableness in amount and kind of ComEd’s charitable donations. 

The Consumer Advocates next move to strike lines 195 through 203 and 208 through 

218, which describe ComEd’s donation of a piece of property in the 1990s to El Valor, and then 

how El Valor has since used the property to serve many young people with disabilities.  This 

donation of property occurred well before the test year, and is not relevant to the 2009 test year 

or to ComEd’s rates. 

In addition, the above-referenced testimony, even if deemed relevant, is substantially 

more prejudicial than probative; ComEd’s character as a company is not in dispute, nor is the 

character of any ComEd or Exelon employee in dispute.  Illinois law spells out numerous and 

specific findings the Commission must make when deciding a rate case and whether ComEd has 

fulfilled its civil and social duties as a corporation is not one of them.  Such testimony serves 

only to suggest an improper basis on which to make a decision.  While the Consumer Advocates 

believe that it is commendable for ComEd and its employees to support the work of the many 

neighborhood organizations throughout its service territories, such work is not before the 

Commission.  What is before the Commission is the reasonableness of ComEd’s costs and 

proposed rate design in the context of the rate increase requested by the Company.  The 

testimony the Consumer Advocates request the Commission to strike does not address any issue 
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the Commission is charged with examining under the law, which relates to ensuring just and 

reasonable rates for customers while at the same time providing the utility with a reasonable rate 

of return.  220  ILCS 5/9-201(c), 220 ILCS 5/1-102; 1-102(a)(iii).  

WHEREFORE, for the above reasons, the Consumer Advocates  respectfully request that 

the direct testimony of Geoffrey Hewings and the designated portions of Juan Andrade’s 

testimony, including ComEd Exhibits 2.0, 2.1 and portions of  3.0 be stricken. 

 

August 26, 2010 

Respectfully submitted, 

CITIZENS UTILITY BOARD 

                                                                                  
Christie Redd Hicks 
Attorney 
Citizens Utility Board                                   
309 W. Washington, Suite 800 

       Chicago, IL  60606 
       (312) 263-4282  
       (312) 263-4329 fax 
       crhicks@citizensutilityboard.org 
 
 
 
 

AARP 

        

 
       John B. Coffman   

John B. Coffman LLC 
871 Tuxedo Blvd. 
St. Louis, MO 63119 
Phone: 573-424-6779 
Email: john@johncoffman.net 
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