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REPLY BRIEF ON EXCEPTIONS ON BEHALF OF  

APPLE CANYON UTILITY COMPANY AND  

LAKE WILDWOOD UTILITIES CORPORATION 

 
Now come Apple Canyon Utility Company (“Apple Canyon”) and Lake Wildwood Utilities 

Corporation (“Lake Wildwood”) (collectively, the “Companies”), by their attorneys, and 

herewith submit their reply brief on exceptions to the Administrative Law Judge’s Proposed 

Order (“Proposed Order”) in the above-caption consolidated dockets.  

 

I. STAFF EXCEPTIONS -- 

 

  The Companies concur with Staff’s recommendation (in Section II.B, at page 2 of Staff’s 

Brief on Exceptions) that the Commission approve the original cost of plant for Apple Canyon 

and Lake Wildwood.  Further, the Companies have no objection to the replacement language 

offered by Staff for the other minor modifications to the Administrative Law Judge’s Proposed 

Order. 

 
II. INTERVENORS EXCEPTIONS – 

 Public Comments. 

 The Administrative Law Judge and the Commission have correctly decided that unsworn 

public comments, which are not subject to cross examination and cannot be verified or rebutted 
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with information obtained through discovery from the parties making the comments, do not 

belong in the Briefs addressing the evidentiary record.  There is no evidence that the comments 

have not been “made available” or “reviewed,” as required by the statute.  The hearing official is 

fully capable of reviewing the comments made readily available to him on the Commission’s 

website without the assistance of the selective editing and biased interpretations of attorneys, 

who may not be accurately expressing the views of the person making the comments.  

 Billing and Accounting Systems. 

 The record in this case contained unrebutted testimony that the existing billing and 

accounting systems were obsolete.  The Companies testified that these antiquated systems were 

no longer supported by vendors, risked break downs and impeded management’s ability to obtain 

information necessary to efficiently run the business.  The Companies engaged in a series of 

internal and external evaluations, culminating in a business case presentation by a renowned 

consulting firm, which ultimately led to the selection and acquisition of replacements for the 

obsolete systems.  No Intervenor witness provided cost data of a less expensive, more efficient, 

and reasonable alternative.    

 The Proposed Order’s conclusions on this issue are fully supported by the arguments in 

the Company’s Initial and Reply Briefs. Apple Canyon and Lake Wildwood are part of a larger 

organization that enables them to benefit by spreading fixed costs over a larger customer base.  

Intervenors imagine, without any evidence of the costs, a stand-alone system would be less 

expensive per customer.  The idea that imaginary stand-alone systems might be cheaper would 

be at odds with a reason for the Commission’s approval of reorganizations and affiliated interest 

agreements, that is, the transparent cost savings to be gained by affording smaller companies the 

advantage of economies of scale.   



 - 3 - 

 Now, for the first time in their exceptions, Intervenors argue that that costs of the systems 

are incorrectly allocated between active and availability customers.  This rate design issue was 

not raised in the testimony and was not addressed in the briefs.  Hence there is no record 

evidence supporting a different allocation of the costs between the two customer classes.  The 

allocation of the costs among the various affiliated operating utilities is governed by the Affiliate 

Interest Agreement approved in Docket No. 08-0335.  No testimony was offered in this docket 

that would support a change in the methodology approved in that proceeding.  

 Unaccounted for Water (UFW). 

 The Companies explained the difficulties involved with detecting leaks in a service area 

with over 50 miles of main and rocky terrain.  Because many of the homes are only occupied for 

a few months per year, leaks on the customer’s property obviously may go undetected for long 

periods of time.  In spite of these difficulties, the loss levels were not acceptable to the 

Companies, and they continue to seek out and promptly repair leaks.  (TR 61 - 62.)  Intervenors 

provided no testimony that the Companies’ efforts were in any way inadequate or that there were 

any other cost-effective measures above and beyond the steps the Companies are already taking 

that could reduce water losses.  Staff’s adjustment for the incremental cost of treatment and 

pumping unaccounted for water in excess of the percentage stated in Apple Canyon’s tariff has 

been consistently applied in other cases.   

 The Commission has recognized that the appropriate level of water loss is entirely 

dependent on the system involved and its peculiar characteristics.  Those factors can lead to 

“unavoidable leakage,” that is leakage in mains and services that would cost more to locate and 

stop than the lost water is worth.  Indeed, the Commission previously determined that a 57% 

unaccounted for water loss for Apple Canyon was “not excessive in light of the systems physical 
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characteristics and . . . [the] likelihood the cost of locating the leaks would be far greater than the 

cost of lost water.”  One of the important contributing factors to “unavoidable leakage” for Apple 

Canyon was the very low number of active customers per mile of main.  Apple Canyon Utility 

Company, Ill.C.C. Doc. 90-0475/92-0401 (Consol.) (August 4, 1993) at pp. 5-6.   

 Rate of Return. 

 The Intervenors’ rate of return exception must be rejected because it has nothing 

whatsoever to do with the cost of capital the Staff has recommended.  Staff’s studies determined 

the authorized rate of return needed to maintain the financial strength of the utility and preserve its 

ability to raise capital at a reasonable cost. The utility’s inability to raise sufficient capital would 

impair service quality.  Intervenors provided no testimony that a return lower than Staff’s 

recommended level would be sufficient to attract the capital investment needed to provide adequate, 

reliable and environmentally safe water service in the future.   

 Intervenors’ attempt to justify impairing the Companies’ ability to raise capital by 

picking out a small number of valve records that inspections indicated were in need of repair for 

a 7 month period from November 2007 to June 2008.  Notwithstanding this distorted portrayal, 

there was no evidence to support Intervenors’ claim that the Companies’ failed to perform annual 

inspections.  The record shows the Companies are inspecting the hydrants and valves annually as 

demonstrated by the hundreds of pages of inspection records provided to the Intervenors.  The 

record also contains no evidence that the lack of immediate repair to a very few valves or 

flushing hydrants would interfere with the reasonable operation of the system. 

 The other superfluous basis that Intervenors advance for reducing Staff’s recommended 

rate of return is the unsubstantiated claim the Companies employed multiple layers of 

management for construction oversight when there was no major construction.  As more fully 
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explained in the Companies Reply Brief (pages 9-10) and in the Proposed Order, Intervenors 

completely ignored and failed to account for the very significant amount of general ledger capital 

improvement additions that contributed to an increase in net rate base of more than $450,000 

since the last rate cases.  Intervenors offered no testimony to show why management expenses 

would reduce the rate of return that Staff testified is required to attract capital for providing 

adequate, reliable and environmentally safe water service.   Intervenors failed to show any amount of 

management costs were unnecessary, however even if they had, the appropriate adjustment would be 

to specific management costs contained in the revenue requirement, and not the cost of capital. 

 Rate Case Expense. 

 Intervenors have identified no service that was not actually provided or anticipated to be 

provided.  The Intervenors specific objection to the services provided by SFIO Consulting stems 

from Intervenors’ lack of understanding as to the nature of services provided.  Intervenors were 

certainly not precluded from making data requests that would provide this information. By 

failing to inquire about the nature of these services during the discovery process, Intervenors 

should not be heard to complain about their lack of knowledge.  Staff was familiar with the 

person who provided the services (TR 150), and presumably was well aware of what services 

and value he provided to the Companies.  The cases cited by the Intervenors are inapposite 

because they, as Intervenors concede, apply to the burden of proof in awarding attorneys fees in 

civil litigation.  In Illinois Commerce Commission proceedings the standard is not the same.  The 

recovery of costs actually paid by the utility cannot be denied absent a showing of inefficiency or 

bad faith.  City of Chicago v. Illinois Commerce Commission, 133 Ill.App.3d 435, 478 N.E.2d 

1369 (1st Dist. 1985).  The reasonableness of the expenses incurred can be fully explored through 

the extensive discovery process that Commission practice affords to the parties. 






