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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Apple Canyon Utility Company ) 
         ) 
Proposed general increase in Water Rates. )   09-0548 
 )    
 )   (Cons.)  
 ) 
Lake Wildwood Utilities Corporation )   09-0549 
 ) 
Proposed general increase in Water Rates. ) 

 
REPLY BRIEF ON EXCEPTIONS  

OF THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 
 
 NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

by and through their undersigned counsel, pursuant to Section 200.830 of the Illinois 

Commerce Commission’s Rules of Practice (83 Ill. Adm. Code 200.830), and 

respectfully submit their Reply Brief on Exceptions to the Briefs on Exceptions filed by 

Apple Canyon Utility Company and Lake Wildwood Utilities, Inc. (“Apple Canyon, ” 

“Lake Wildwood” or the “Companies” collectively) and Lake Wildwood Association and 

Apple Canyon Lake Property Owner’s Association (“LWA/ACPOA” or “Intervenors”) on 

August 6, 2010. 

I. REPLY TO THE COMPANIES 
 

Test Year O & M and General Expenses 
 

For reasons set forth in its Initial Brief and Reply Brief, Staff believes the PO is 

correct in accepting Staff’s proposed adjustment to test year O & M expenses based on 

the five-year average of O & M expenses for the years 2004 through 2008.  The 

adjustment is a reasonable way to mitigate the large increase in test year expenses 
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over previous years’ expenses.  The Commission should disregard the 3-year and 5-

year alternatives proposed by the Companies, as the supporting arguments are 

specious. (Co. BOE, pp. 2-4) 

  Contrary to the substitute language recommended by the Company regarding the 

inclusion of 2009 data in either a 3-year or 5-year average, Staff has justified the 

exclusion of 2009 data.  Information provided by the Company indicates that Utilities, 

Inc. has begun to downsize its staff and consolidate positions due to the lack of 

necessity in direct relation to the amount of capital improvements that are planned for 

future years.  (Staff RB, p. 6)  In 2009 alone, the number of employees at Water Service 

Corporation (“WSC”) decreased from approximately 501 at the end of 2008 to 436 at 

the end of 2009.  (Id.)  Therefore, it is erroneous to assert that the level of expense 

incurred in 2009 supports test year expense and is indicative of the expenses that will 

occur during the period that the rates set in this proceeding are in effect.  Further, the 

Companies’ statement that Staff’s exclusion of 2009 data is inconsistent with the order 

recently entered in the Ameren Illinois Utilities’ rate case, Docket Nos. 09-0306-0311 

Cons. (Co. BOE, p. 3) should be disregarded.  In order for rulings in the Ameren rate 

case to be relevant to this proceeding, a showing would have to be made that the facts 

in the two proceedings are analogous.  No such showing has been made, thus the 

argument assumes facts not in evidence and is not relevant to the instant proceeding. 

II. REPLY TO LWA/ACPOA 

A. Public Comments 
 

LWA/ACPOA take exception to the lack of discussion in the Procedural History in 

the PO of the rulings on the Motion to Strike (“Motion”) and requests the Commission to 
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reconsider its ruling upholding the granting of the Motion.  The Administrative Law 

Judge (“ALJ”) properly granted the Motion, which ruling was upheld by the Commission.  

Those decisions should not be reversed.  The Intervenors argue that “it is contrary to 

the statute [220 ILCS 5/8-306(n)1

The Motion did not request and the ALJ did not rule that “all references to public 

comments” be stricken.  Staff sought to strike only the actual verbatim quotes of the 

public comments and in one instance a summary of several named public 

commentators on one specific issue.  (See Staff Motion, at 8, filed June 22, 2010, Staff 

Response, at 2, filed July 7, 2010)  Staff did not seek to strike general references to the 

public forums.  (Id.)   

] for the ICC to ban all references to public comments 

in any filing made by a party to a water rate case when the comment is made pursuant 

to the PUA.”  (LWA/ACPOA BOE, p. 7, emphasis added)  This argument 

mischaracterizes the Motion and the rulings thereon.   

Staff’s approach was tailored to recognize the statutory changes regarding public 

comments2 and public forums,3  without disregarding other statutory requirements.   

The LWA/ACPOA argument, on the other hand pretends that the changes to Sections 

5/8-306 and 2-107 of the Public Utilities Act (“PUA”) (220 ILCS 5/1-101 et seq.), repeal 

Section 10-1034 of the PUA and Section 10-355

                                                 
1 Establishing specific requirement for public forums and providing that reports and comments made 
during each public forum must be available to the hearing officials and reviewed when drafting a 
proposed order 

 of the Administrative Procedure Act 

2 Amendment to 220 ILCS 5/2-1-7 requiring that the Commission provide a web site and a toll-free 
number to accept comments from Illinois residents. 
3 (220 ILCS 5/8-306(n)) 
4 In all proceedings, investigations or hearings conducted by the Commission… any finding, decision or 
order made by the Commission shall be based exclusively on the record for decision in the case, which 
shall include only the transcript of testimony and exhibits together with all papers and requests filed in the 
proceeding, including, in contested cases, the documents and information described in Section 10-35 of 
the Illinois Administrative Procedure Act. (220 ILCS 5/10-103, emphasis added) 
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(“APA”).  The Intervenors’ argument about statutory interpretation, fails to address the 

fact that neither of the changes to the PUA state that either comments or records of 

public forums are included in the record for decision before the Commission.  This is an 

important distinction.  The comments and record of the public forum are clearly hearsay.  

To allow them into the evidentiary record would be contrary to the fundamental 

evidentiary rule excluding hearsay and requiring that evidence be subject to cross 

examination.  (Staff Response, pp. 6-7, citations omitted)  

The LWA/ACLPOA argument that cases decided before the amendments to the 

PUA must be disregarded (LWA/ACLPOA BOE, pp. 5-8), as it is entirely unpersuasive.  

This argument, again, ignores that the changes to the PUA do not provide that the 

comments or the record of the forums are included in the record for the Commission’s 

decision or that the General Assembly did not repeal Sections 10-103 of the PUA or 10-

35 of the APA, where it details what is included in the record for the Commission’s 

decision.6

The LWA/ACLPOA simply repeats the same arguments it made in its Response 

to the Motion (filed June 24, 2010) and Petition for Interlocutory Review (filed July 1, 

2010), in its Brief on Exceptions.  The arguments fail to address the fundamental issue 

that the comments and the record of public forum are hearsay, not subject to cross 

examination and thus are not competent evidence.  Thus, the rulings on the Motion to 

Strike were appropriate and should remain intact.   

   

                                                                                                                                                             
5 5 ILCS 100/10-35) 
6  LWA/ACLPOA’s argument assumes that centuries of evidentiary case-law was over-ruled by the 
amendments to the PUA.  This assumption is not credible.   Any doubt as to whether the cases relied 
upon for these legal principles remain good law, could be resolved by Shepherdizing the cases.  
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In Staff’s view, it is immaterial whether or not a discussion of the Motion and 

rulings thereon are included in the Final Order.  However, if the Commission determines 

that such a discussion should be included in the Final Order, Staff proposes the 

following changes to LWA/ACLPOA’s proposed language: 

 
I. INTRODUCTION 
 

A. Procedural History  
* * * 

Pursuant to Section 8-306(n), 220 ILCS 5/8-306(n), the 
Commission conducted public hearings forums on February 24, 2010 for 
Lake Wildwood and on March 2, 2010 for Apple Canyon. Transcripts of 
the public forums were filed on e-docket on March 2 and March 10, 2010, 
respectively. Pursuant to PUA Section 2-107, 220 ILCS 5/2-107, the 
Commission provided a website and toll free number to accept comments 
from Illinois residents regarding the two rate cases. The Commission 
website received 27 comments from ACUC ratepayers and 54 comments 
from LWUC ratepayers.  
 

* * * 
 

On May 14, 2010, the parties and Commission Staff filed pre-
hearing memoranda, in which, they set forth the legal and factual issues 
that they would present at trial, thus satisfying the Constitutional requisite 
that notice of the legal and factual issues be presented before trial on 
those issues commences. Pursuant to notice given in accordance with the 
law and the rules and regulations of the Commission, this matter was 
heard by a duly authorized Administrative Law Judge (“ALJ”) at the offices 
of the Commission in Chicago, Illinois. An evidentiary hearing (hereinafter 
referred to as “trial”) was held on May 18, 2010. At the evidentiary hearing, 
Apple Canyon Utility Company, Lake Wildwood Utilities Corporation, Staff 
of the Commission, Apple Canyon Lake Property Owners’ Association Inc. 
and Lake Wildwood Association appeared and presented testimony. The 
record was subsequently marked Heard and Taken.  

 
Apple Canyon Utility Company and Lake Wildwood Utilities Corporation 
presented the following joint witnesses: Carl Daniel, Regional Vice-
President of Utilities, Inc. and several of its subsidiaries including the 
Companies; and Steven M. Lubertozzi, Executive Director of Regulatory 
Accounting and Affairs for Utilities, Inc. and its subsidiaries. Mr. Daniel 
adopted the direct testimony submitted by Paul D. Burris (AC Ex. 2.0 and 
LW Ex. 2.0) who had been submitted testimony as the Regional Vice 
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President for the Midwestern and Western Regions of Utilities, Inc. at the 
time that this case was filed, also submitted testimony.  
 

The following witnesses testified on behalf of Staff: Philip Rukosuev 
Rukosuev, a Rates Analyst in the Rates Department of the Financial 
Analysis Division; Mike Ostrander, an Accountant in the Accounting 
Department of the Financial Analysis Division; and Burma Jones, an 
Accountant in the Accounting Department of the Financial Analysis 
Division. The following Staff witnesses have also submitted testimony in 
this case: Janis Freetly, Senior Financial Analyst in the Finance 
Department of the Financial Analysis Division; Christopher Boggs, a Rate 
Analyst in the Rates Department of the Financial Analysis Division; and 
Thomas Q. Smith, Economic Analyst in the Water Department of the 
Financial Analysis Division. 
  

The following Intervenor witnesses submitted testimony in this 
case: John Bayler, General Manager of Lake Wildwood Association; 
Randy Hart, a Resident in the Lake Wildwood community; Paula Lang, 
General Manager of Apple Canyon Lake Property Owners’ Association, 
Inc.; and Scott J. Rubin, an Independent Consultant and Attorney.  
 

Following the evidentiary hearing, the Intervenors filed a joint 
hearings brief that included quotations from the statutory public forums 
and the Commission’s website. On June 22, 2010, the Staff filed a motion 
to strike all portions of the Intervenors’ brief that referenced or quoted 
comments from the public forums and the Commission’s website. On June 
25, 2010, the ALJ granted Staff’s motion. On July 1, 2010, Intervenors 
timely filed a Verified Petition for Interlocutory Review of the ALJ’s 
decision. On July 8, 2010, the People of the State of Illinois through Lisa 
Madigan, Attorney General, intervened in these dockets for the limited 
purpose of addressing the Verified Petition for Interlocutory Review and 
filed a brief in support of the Intervenors’ petition. Staff also filed a 
response to the Verified Petition. On July 28, 2010, the Commission 
denied Intervenors’ Petition for Interlocutory Review. On the same day, 
the Commission released a Memorandum from the ALJ that 
recommended denial of the Petition. On August 6, 2010, Intervenors filed 
their Brief on Exceptions, which excepted to the ALJ’s ruling and the 
Commission’s denial of the Petition. As will be explained later in this 
Order, the Commission has reconsidered the ALJ’s ruling on Staff’s 
Motion to Strike and reverses the ALJ’s decision and denies the ICC 
Staff’s Motion to Strike portions of the Intervenors’ Initial Hearings Brief. 
The Intervenors’ Initial Hearings Brief was considered by the Commission 
without any matters stricken. 
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B. Billing and Accounting Systems 
 

The Commission should reject the Intervenors’ proposal and related substitute 

language to disallow the cost for the billing and accounting systems. (LWA/ACLPOA 

BOE, pp. 11-22) The Intervenors’ base their proposal on the assertion that the amount 

included in rates for the customers of LWA and ACLPU should not exceed the 

nationwide average of $1.50 per customer per month asserted by Company witness 

Lubertozzi (LWA/ACLPOA IB, p, 21, citing Tr., at 120).  The Intervenors supported their 

proposal by attempting to calculate the allocated cost of the billing and accounting 

systems on a per customer basis. (LWA/ACLPOA IB, pp. 21-23)  Although the 

calculation of the revenue impact on a customer’s bill cites to information located in the 

record from the testimony of the Companies and Staff, it does not consider all the 

necessarily related items in the revenue requirement. (See Staff RB, pp. 2-3)  As such, 

the calculation is flawed.   

The Company’s presentation in its Initial Brief was simply too late to allow Staff 

and the Intervenors in the proceeding to conduct the necessary analysis to determine 

whether the adjustment would lead to just and reasonable rates.  Had the Intervenors’ 

presented the allocated costs calculation in testimony, the parties would have had the 

opportunity to conduct analysis and possibly produce a more representative allocated 

cost of the billing and accounting systems on the bills paid customers of ACUC and 

LWUC.  Thus, Staff recommends the Commission reject the Intervenors’ proposal which 

is based only upon calculations provided in the Intervenors’ Initial Brief. 
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C. Unaccounted for Water and Valve Requirements 
 

The Intervenors take exception to the PO’s adoption of the adjustments proposed 

by Staff and accepted by the Companies.  (LWA/ACLPOA BOE, p. 23) The Intervenors 

are of the opinion that a larger adjustment is warranted.  However, this argument fails to 

recognize that the cost of excessive amounts of unaccounted for water is addressed by 

the tariffs, limiting the amount of cost of unaccounted for water that can be included in 

rates charged to customers.  The adjustment adopted by the PO is consistent with 

tariffs.  There is no need for additional action by the Commission on this point. 

Similarly, the Intervenors identify the Company’s failures to properly inspect 

critical valves in support of their proposal to set the Companies rate of return at the low 

end of Staff’s identified range.  (LWA/ACLPOA BOE, p. 24)The Intervenors argue that 

the Companies failed to follow the requirements for inspection of valves and hydrants 

under 83 Ill. Admin. Code 600.240.  However, this is a rate case, not an investigation of 

the Companies compliance with the Administrative Rules.  The examples of inoperable 

valves and hydrants and paved over valve covers brought out during cross examination 

((LWA/ACLPOA BOE, p. 25) are not sufficient evidence for the Commission to make a 

finding that the Companies failed to follow the Administrative Rules.  Such a finding 

would require an investigation; it should not be based upon a few anecdotal examples 

of apparent failures of a utility to comply with the Rules.  The Commission should not 

base its decision on this insufficient evidence. 

D. Rate Case Expense 
 

The Intervenors argue that the rate case expenses charged the Company from 

SFIO Consulting, Inc. should “be excluded from rate case expenses.”  (LWA/ACPOA 
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BOE, p. 31)  Staff proposed three adjustments to rate case expense, which the 

Company, for the purposes of this proceeding, accepted.  (Staff IB, p. 6)  Staff also, by 

not proposing an adjustment for the SFIO rate case expense, offered its opinion that 

SFIO’s invoices were sufficient to satisfy Staff.  However, the decision rests with the 

Commission as to whether to exclude or discount SIFO’s rate case expense because 

the SFIO invoices are not sufficiently detailed. As LWA/ACPOA notes it is the 

Companies burden of proof. 

Nonetheless, in Staff’s view,  the LWA/ACPOA exaggerates its position.  For 

example, the LWA/ACPO argues that “there is nothing in the record to indicate what 

SFIO did in the case[.]”  (LWA/ACPOA BOE, p. 28, emphasis added.)  Another example 

is the LWA/ACPOA’s proclamation that “[t]here is no record evidence of what services 

SFIO Consulting performed.”  (Id., p. 30, emphasis added.)  These statements are 

obviously exaggerated as the LWA/ACPO itself addresses this evidence and finds it 

lacking in detail and description.  (LWA/ACPOA BOE, p. 29.)   

The record evidence, however, does provide evidence to support the invoices, 

for instance, during the month of October, 2009 services provided included:  

Numerous calls with and on behalf of Clients in preparation for filing of 
rate cases. Contacted ICC Staff and outside counsel regarding filing of 
rate cases for Apple Canyon and Lake Wildwood; Reviewed past cases 
and preliminary testimony/exhibits of Company witness Lubertozzi.  
(LWA/ACPOA Cross Ex. 6, p. 5)  
 
Whether such record evidence is sufficient is a question that Staff, as it must, 

leaves to the Commission. 
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III. CONCLUSION 
 
 WHEREFORE, for all of the following reasons, Staff respectfully requests that the 

Commission’s order in this proceeding reflect all of Staff’s recommendations regarding 

the Company’s request for a general increase in water rates. 

 
 
August 13, 2010     Respectfully submitted, 
 

        
       JANIS VON QUALEN 
       MICHAEL J. LANNON 
       Staff Counsel  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
JAN VON QUALEN 
Office of General Counsel 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL  62701 
Phone:  (217) 785-3402 
jvonqual@ icc.illinois.gov 
 
 
 

MICHAEL J. LANNON 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL  60601 
Phone:  (312) 814-4368 
mlannon@icc.illinois.gov  
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