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CITIZENS UTILITY BOARD’S 
SURREPLY TO JUST ENERGY’S REPLY IN OPPOSITION TO  

CUB’S PETITION TO INTERVENE 
 
 NOW COMES the Citizens Utility Board (“CUB”), through its counsel, in surreply to 

Just Energy’s Reply (“Reply”) to CUB’s Reply to Just Energy’s Response in Opposition to 

CUB’s Petition to Intervene in the above-captioned proceeding.  For all the reasons set forth 

below, Just Energy Illinois Corp. (“Just Energy” or the “Company”) has raised no new or valid 

arguments in its Reply challenging CUB’s Petition to Intervene in this proceeding and in fact 

grossly misconstrues the relevant law and factors in consideration of CUB’s intervention in the 

above-captioned proceeding.  CUB satisfies the applicable legal standard for intervention in 

Illinois Commerce Commission (“Commission”) proceedings and its Petition to Intervene should 

therefore be granted without condition. 

The Company’s two chief arguments appear to be that 1) this is not a litigated proceeding 

and therefore no parties other than Staff of the Illinois Commerce Commission (“Staff”) and the 

Company may intervene; and 2) because Staff will “adequately represent the interests of 

consumers, CUB’s participation is unnecessary and, in fact, unwarranted.”  See Reply at 2-5.  
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Just Energy misses the mark once again in its attempt to define the issues considered with regard 

to intervention in Commission proceedings.  As CUB argued in its Reply, the relevant legal 

question is not whether the proceeding is a contested one or whether another party adequately 

represents Illinois consumers’ interests, but rather whether the audit “affects the interest of utility 

consumers,” as the CUB Act specifies.  220 ILCS 10/5.   

This case arose out of a Complaint case filed by CUB and AARP.  CUB and AARP v. 

Illinois Energy Savings Corp. d/b/a U.S. Energy Savings Corp., Complaint as to marketing 

practices in Chicago, Illinois, ICC Docket No. 08-0175, Order (April 13, 2010) (“CUB/AARP 

Complaint Order”).  In that proceeding, the Commission ordered the audit at issue in this docket 

to remedy Just Energy’s violations of the Public Utilities Act (“PUA”).  Only after the Company 

failed to produce a satisfactory auditor did the Commission open the instant docket to allow Staff 

to take control over the process where the Company failed.  See CUB’s Reply at 2.  The two 

proceedings, therefore, are inextricably linked.  Like the sales and marketing changes required in 

the Commission’s Order in Docket No. 08-0175, the outcome of the audit will dictate what 

changes the Company must make to its sales practices.  Further, the conduct of the audit 

necessarily affects consumers, since the focus of the audit is on Just Energy’s sales and 

marketing practices – largely examining its door-to-door sales model and how its sales agents 

interact with consumers.  To suggest that this audit will have no affect on consumers ignores the 

very purpose of it.  

Just Energy also argues that, because this docket will not culminate in a judgment and the 

audit itself is not designed to adjudicate any rights or liabilities, CUB “cannot demonstrate that 

any consumer is interested in the audit similar to the way a consumer would be interested in a 

rate case, because no consumer ‘stands to gain or lose by the direct legal operation and effect of’ 



3 
 

the audit.”  Reply at 2, citing Soyland Power Cooperative v. Illinois Power Co., 213 Ill.App.3d 

916, 919 (4th Dist. 1991).  Again, the Company gets it wrong.  As the Commission’s Order in 

Docket No. 08-0175 specifically requires, unless the Company “voluntarily agrees to implement 

the audit’s recommendations, a docket shall be promptly opened to review the audit’s 

recommendations…”  CUB/AARP Complaint Order at 50.  The auditor’s recommendations in 

the final audit report produced in this docket could include changes to the Company’s sales 

practices and procedures, which would directly affect the consumers solicited by the Company.  

Further, the Commission made provisions for the auditor to “submit an interim audit report from 

Commission consideration if the auditor finds violations of the AGSL that require immediate 

action.”  Id.  Any violations of the Alternative Gas Supplier Law (“AGSL”) in the context of Just 

Energy’s marketing practices during the conduct of the audit affect consumers’ interests, since 

such violations necessarily relate to Just Energy’s interaction with consumers.  Thus, CUB 

satisfies even Just Energy’s extremely narrow view of what constitutes a “consumer interest” 

required for intervention in this proceeding. 

Just Energy attempts to distinguish a recent Commission decision on the issue of 

intervention by misrepresenting the pivotal factor in denying intervention.  In a recent Nicor Gas 

rate case, the Commission denied intervention to Progressive Energy Group (“PEG”), but the 

critical distinction cited by the Administrative Law Judges (“ALJ”) was the fact that PEG was 

not licensed to do business in Illinois and therefore had no interest to protect, except for the 

interest of its future customers if it were granted a certificate of service authority to operate as an 

Alternative Gas Supplier (“AGS”) at some point in the future.  Northern Illinois Gas Company 

d/b/a Nicor Gas Company, Proposed general increase in natural gas rates, ICC Docket No. 08-

0363, Aug. 20, 2008 Order (“Nicor ALJ Order”) at 3.  PEG’s interest represented only a 
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hypothetical interest because it did not operate its business in Illinois at the time.  The ALJ 

pointed out that PEG’s status as a business not yet licensed in Illinois “renders it in a very 

different position that that of the entities that have traditionally been granted leave to intervene in 

rate cases” like AARP, for example.  Id.  AARP represents consumers that are also represented 

by the Attorney General (“AG”) and CUB, yet the Commission has never denied a Petition to 

Intervene of AARP, the AG, or CUB based on the proposition that those parties’ interests 

overlapped with other consumer representatives.  Moreover, Just Energy’s Reply conveniently 

ignores the fact that the ALJs’ Order specifically invited PEG to file a Petition to Intervene once 

it became certificated to do business in Illinois, without regard to whether PEG’s interests were 

already adequately represented.   

Just Energy’s argument that consumers are adequately represented by Staff is meritless 

and demonstrates a misunderstanding of intervenor status in Commission proceedings.  The 

Company’s faulty logic cannot stand, because if consumers could only be represented by one 

party – and Staff participates in every docketed proceeding at the Commission – no other party 

purporting to protect the interests of consumers would ever be allowed to participate.  That 

limitation would include CUB, AARP or the Attorney General, each of which represent either 

Illinois consumers generally, or some portion of Illinois consumers.  This is obviously an absurd 

result.  Although CUB, AARP and the Attorney General’s office each represent either some 

portion of Illinois consumers or Illinois consumers generally, each party often brings a unique 

perspective and has a unique role in Commission proceedings, be it a rate case, rule making, 

reconciliation proceeding, or any other of the myriad types of regulatory proceedings that affect 

consumers’ interests.  Yet the simple fact that these parties’ interests may coincide is not 

determinative of that party’s right to its status as intervenor.  In any event, the most salient point 
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is that the CUB Act provides CUB with explicit statutory authority to intervene in Commission 

proceedings affecting consumers’ interests regardless of the participation of other consumer 

representatives.  220 ILCS 10/5(2)(d).    

Just Energy’s attempt to distinguish CUB’s involvement in the Peoples Gas Light and 

Coke Company (“PGL”) management audit is similarly incorrect.  That audit docket was 

initiated as a result of the Commission’s Final Order in ICC Docket 01-07071, which was a 

Purchased Gas Adjustment (“PGA”) reconciliation proceeding – not a rate case as Just Energy 

mistakenly states.  Reply at 3.  In the Commission’s Final Order in that proceeding, it concluded 

that because PGL agreed to conduct a variety of audits, it need not explicitly rule on the issue.  

PGL ’01 Reconciliation Order at 142.  However, the mere fact that PGL agreed to the 

management audit at issue in ICC Docket No. 06-05562 – or that PGL did not oppose CUB’s 

intervention – does not alter the analysis with regard to CUB’s status as intervenor.   

Furthermore, that situation was only one of many examples of proceedings where rates 

are not at issue in which CUB was granted intervenor status that directly or indirectly affect 

consumers’ interests.  For example, CUB recently participated in several rulemakings regarding 

the competitive electric market3 - in some cases filing comments and in others simply monitoring 

the proceedings.  One of these rulemakings, the rulemaking regarding Renewable Portfolio 

Standard and Clean Coal Standard for Alternative Retail Electric Suppliers and Utilities 

Operating Outside Their Service Areas, has no immediate effect on consumers’ rates or rights.  

                                                 
1 Illinois Commerce Commission On Its Own Motion, See Illinois Commerce Commission On Its Own Motion v. 
Peoples Gas Light and Coke Company, Reconciliation of revenues collected under gas adjustment charges with 
actual costs prudently incurred, ICC Docket No. 01-0707 (“PGL ’01 Reconciliation Order”).   
2 Management audit of The People Gas Light and Coke Company and North Shore Gas Company focused upon gas 
purchasing practices, gas storage operations and storage activities, ICC Docket No. 06-0556.   
3 Illinois Commerce Commission On Its Own Motion, Amendment of 83 Ill. Adm. Code 451, ICC Docket No. 10-
0108 (Certification of Alternative Retail Electric Suppliers); Illinois Commerce Commission On Its Own Motion, 
Amendment of 83 Ill. Adm. Code 455, ICC Docket No. 10-0109 (Renewable Portfolio Standard and Clean Coal 
Standard for Alternative Retail Electric Suppliers and Utilities Operating Outside Their Service Areas).  
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CUB’s interest in that docket was simply to ensure consumers’ interests were protected 

regarding any tangential, indirect or future effect of the rule. 

CUB’s intervention in this docket stems from its obvious involvement as Complainant in 

the case giving rise to the audit.  CUB’s role as intervenor will not alter the conduct of the audit.  

It will, however, allow CUB to raise any issues with the conduct of the audit – should they arise 

– in the established regulatory process as the Commission expressly desired in the 08-0175 

Order.  CUB/AARP Complaint Order at 5-6.  As stated in CUB’s Reply, the intent of the audit is 

to identify the specific management deficiencies leading to excessive complaints and recommend 

effective solutions to substantially reduce them.  There can be no dispute that aggrieved 

consumers suffer direct harm from the Company’s deceptive marketing tactics and the deficiency 

of its management to address them.  It is consumers’ interests that are at the very heart of the 

audit and are most acutely affected by the results of the audit. 

Finally, Just Energy’s reference to the audit as merely a “process” (Reply at 3) represents 

a gross underestimation of the intent of the audit.  The Commission’s Order in Docket No. 08-

0175 makes clear that the audit is a remedy to the Company’s violations of the AGSL and the 

intent of the audit is to substantially reduce customer complaints and violations of the AGSL.  Id. 

at 49.  Yet, rather than focusing its efforts on correcting the management failures identified in the 

Order, Just Energy rather focuses its efforts on attempting to exclude CUB entirely from the 

execution of this remedy and in minimizing the effect of the audit.  Just Energy insists that the 

only result of the audit is an audit report and that the audit itself is “not designed to adjudicate 

any rights or liabilities.”  Id.  Just Energy fails to consider that not only does the conduct of the 

audit affect consumers, as stated above, but the results of this audit could ultimately affect its 

right to do business in Illinois – a result that would certainly affect consumers’ interests as well. 
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WHEREFORE, CUB respectfully requests that the Commission grant its Petition to 

Intervene. 

Respectfully submitted, 
 
CITIZENS UTILITY BOARD  

Dated: July 28, 2010 

 
       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Suite 800 
       Chicago, IL  60606 
       (312) 263-4282 x112 
       (312) 263-4329 fax 
       jsoderna@citizensutilityboard.org 


