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      ) 

vs.    ) 
      ) No.  10-0398 
Audit of Just Energy Illinois Corp.  ) 
d/b/a Just Energy    ) 
d/b/a U.S. Energy Savings Corp.  ) 
      ) 
 
 
 

CITIZENS UTILITY BOARD’S 
RESPONSE TO JUST ENERGY’S RESPONSE IN OPPOSITION TO  

CUB’S PETITION TO INTERVENE 
 
 NOW COMES the Citizens Utility Board (“CUB”), through its counsel, to reply to Just 

Energy’s Response to Citizens Utility Board’s Petition to Intervene (“Response”), filed on July 

6, 2010 in the above-captioned proceeding.  For all the reasons set forth below, the arguments set 

forth in Just Energy Illinois Corp. (“Just Energy” or the “Company”) are without merit and 

should be summarily rejected by the Illinois Commerce Commission (“Commission”).  CUB 

satisfies the applicable legal standard for intervention in Commission proceedings and its 

Petition to Intervene should therefore be granted without condition. 

 

I. BACKGROUND 

 This docket arises out of a complaint filed by CUB and AARP Illinois against Just 

Energy alleging that U.S. Energy, now doing business as Just Energy, engaged in a pattern of 

abusive, misleading and often fraudulent marketing of its very expensive fixed-term natural gas 

supply contracts, which deliberately preyed on consumers’ fears of rising natural gas prices and 
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targeted the most vulnerable in society.  Citizens Utility Board and AARP vs. Illinois Energy 

Savings Corp., d/b/a U.S. Energy Savings Corp., Complaint as to marketing practices in 

Chicago, Illinois, ICC Docket No. 08-0175, Complaint (March 3, 2008) (“CUB Complaint”).  In 

its final Order in that proceeding, the Commission found that Just Energy violated the 

Alternative Gas Supplier Law (“AGSL”) of the Public Utilities Act (“PUA”) nine times and 

fined the Company $90,000 for these deceptive marketing infractions.  Id., Order (April 13, 

2010) at 48.  To remedy the problems identified with Just Energy’s sales practices and the 

violations found in the Order, the Commission additionally required Just Energy to undergo an 

independent audit of its sales program, with a focus on hiring, training, solicitation procedures 

and performance, targeting of specific communities and demographics (including but not limited 

to socioeconomic status, household language, and race), compensation, sales verification, 

complaint tracking and reporting, discipline, and other compliance practices.  April 13, 2010 

Order at 49.  The Commission’s stated objective of the audit is to “substantially reduce customer 

complaints and violations of the AGSL.”  Id. at 49.   

Just Energy was required to submit three auditors to the Commission for consideration 

within two weeks of the date of the Order (April 13, 2010).  Id. at 50.  On April 28, 2010, the 

Company submitted two proposed auditors and indicated that two other auditors that they had 

solicited or contacted had declined to submit proposals.  May 25, 2010 Regular Open Meeting 

Minutes at 34.  On May 11, 2010, the Company provided the name of a third auditor that it felt 

was willing to submit a proposal, and on May 13, 2010, the third auditor submitted a proposal to 

Staff of the Illinois Commerce Commission (“Staff”).  Id.  After interviewing each audit firm, 

Staff recommended one to the Commission, which was ultimately rejected for failure to meet 

Illinois’ Business Enterprise Program Standards.  June 2, 2010 Regular Open Meeting Minutes at 
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51-54.  On June 23, 2010, the Commission entered an order initiating the audit and directing 

Staff to select an auditor by issuing Requests for Proposal (“RFP”).  Initiating Order at 1.  The 

Initiating Order further directed that Staff serve as the Audit Project Manager.  Id. at 2.  

 

II. STANDARDS FOR INTERVENTION IN COMMISSION PROCEEDINGS 

The Commission has traditionally and consistently applied a liberal application of the 

standards for intervention in Commission proceedings.  This very issue was recently addressed 

by the Commission in a proceeding where a party’s petition to intervene was challenged.  In 

determining whether Progressive Energy Group (“PEG”) had a cognizable interest in the Nicor 

Gas Company general rate proceeding, the Administrative Law Judge’s (“ALJ”) Order recited 

Illinois law that requires intervention statutes to be construed liberally to allow a person to 

protect an interest that is jeopardized by pending litigation to which that person is not a party, or, 

to avoid litigation in another suit of the issues that are being litigated in a particular matter.  

Northern Illinois Gas Company d/b/a Nicor Gas Company, Proposed general increase in natural 

gas rates, ICC Docket No. 08-0363, Aug. 20, 2008 Order (“Nicor ALJ Order”) at 3, citing City of 

Chicago v. John Hancock Mutual Life Insurance Co., 127 Ill. App. 3d 140, 144, 468 N.E.2d 428 

(1st Dist. 1984).  In that case, the Commission denied PEG’s Petition to Intervene as an 

individual party, because the Company was not licensed to do business in Illinois.  Id.  However, 

the ALJ ruled that, in the case of coalitions or similar entities, the Commission generally has 

exercised its discretion to allow conditional intervention “on behalf of large users of a particular 

utility … or a group that consists of a large number of utility users.”  Nicor ALJ Order at 3.  

While it is true that a speculative or hypothetical interest is insufficient, a party need not have a 

direct interest in the pending suit in order to intervene, but must stand to gain or lose by the 
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direct legal operation and effect of a judgment in the suit.  Id., citing Soyland Power Cooperative 

v. Illinois Power Co., 213 Ill. App. 3d 916, 919, 572 N.E.2d 462 (4th Dist. 1991).   

CUB’s interest in the instant proceeding is hardly speculative or hypothetical.  As stated 

above, the audit of Just Energy was ordered by the Commission to address the “number and 

seriousness of consumer complaints against the Company and its violations of the AGSL.”  April 

13, 2010 Order at 49.  The consumer complaints relied upon by the Commission in reaching its 

conclusions in the April 13, 2010 Order and directing that an audit commence were complaints 

received by both CUB and the Commission’s CSD department from thousands of consumers 

alleging various misleading marketing practices of Just Energy’s door-to-door sales force.  These 

complaints documented the unprecedented volume of consumer complaints lodged with each 

agency by Just Energy customers, a volume of complaints that far exceeded the total number 

received for all other alternative natural gas suppliers combined.  As the Commission itself 

concluded, “[w]hen a provider in a competitive market generates customer disapproval at a level 

far above industry norms, there is a question of management deficiency.”  April 13, 2010 Order 

at 14.  The intent of the audit is to identify the specific management deficiencies leading to 

excessive complaints and recommend effective solutions to substantially reduce them.  There can 

be no dispute that aggrieved consumers suffer direct harm from the Company’s deceptive 

marketing tactics and the deficiency of its management to address them.   

The Company claims that CUB’s interest in the above-captioned docket is “misplaced 

because there is nothing to contest or dispute with respect to the administering of the audit.”  Just 

Energy Response at 1.  Just Energy further complains that “because the interests of the persons 

who CUB represent as an intervenor are already adequately protected, it is wholly unnecessary 

and superfluous for CUB to intervene, and therefore CUB’s petition to intervene should be 
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denied.”  Id. at 6.  In crafting its fanciful interpretation of the law governing intervention in 

Commission proceedings, Just Energy underestimates CUB’s unique and explicit statutory 

authority to represent Illinois utility consumers in any proceeding affecting utility consumers’ 

interests and overestimates the legal threshold applied by the Commission in considering 

whether a party has demonstrated a sufficient interest in the litigation to justify its intervention.   

The CUB Act grants CUB broad authority to represent the interests of Illinois utility 

consumers: 

(2) The corporation shall have all the powers necessary or 
convenient for the effective representation and protection of the 
interest of utility consumers and to implement this Act, including 
the following powers in addition to all other powers granted by this 
Act. 

(d) To intervene as a party or otherwise participate on 
behalf of utility consumers in any proceeding which affects the 
interest of utility consumers. 

(e) To represent the interests of utility consumers before the 
Illinois Commerce Commission, the Federal Energy Regulatory 
Commission, the Federal Communications Commission, the 
courts, and other public bodies, except that no director, employee 
or agent of the corporation may engage in lobbying without first 
complying with any applicable statute, administrative rule or other 
regulation relating to lobbying. 

 
220 ILCS 10/5(1).  There can be no question the audit of Just Energy will affect the interest of 

utility consumers, since these are the very customers who are affected by and complain about 

Just Energy’s sales conduct – the conduct at issue in the audit.  Just Energy’s attempt to 

minimize the import of the audit is concerning, considering the outcome of the audit and Just 

Energy’s implementation of audit recommendations could ultimately dictate Just Energy’s ability 

to operate in the State of Illinois.1  Nonetheless, the relevant legal question is not whether the 

                                                 
1 The April 13, 2010 Order states that “[s]hould USESC fail to follow the audit’s recommendations as approved by 
the Commission or the Commission’s implementation Order, the Commission intends to make full use of its 
authority pursuant to subsection 19-120(c) of the Act and/or applicable sections of Article XIX to address 
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proceeding is a contested one or whether another party adequately represents Illinois consumers’ 

interests, but rather whether the audit “affects the interest of utility consumers.”  Id.  Since the 

activities and operations being audited center around the Company’s door-to-door business 

model, which relies on face-to-face contact with utility consumers in Northern Illinois, it is 

utility consumers that are most directly affected by the conduct under examination in the audit. 

The case cited by Just Energy in supposed support of its claim that CUB could not 

articulate a cognizable interest because this is not a litigated, partisan proceeding is simply 

irrelevant and immaterial.  Response at 3, citing Egyptian Electric Cooperative Association v. 

Illinois Commerce Commission, 33 Ill. 2d 339 (1965).  CUB commonly intervenes in 

proceedings in which no issues are litigated, including the management audit of the Peoples Gas 

Light and Coke Company and North Shore Gas Company in 2006.  See Illinois Commerce 

Commission On Its Own Motion, Management audit of The People Gas Light and Coke 

Company and North Shore Gas Company focused upon gas purchasing practices, gas storage 

operations and storage activities, ICC Docket No. 06-0556.  The simple fact that there are no 

issues to be litigated is not determinative of whether a party may participate as an intervenor in 

the docket. 

Further, CUB has been directed by the Commission to communicate its customer 

complaints to the Commission CSD in a timely manner so that the Commission is in a better 

position to determine proper and timely regulatory solutions.  April 13, 2010 Order at 6.  The 

Commission explicitly requested that CUB and CSD “work together to address and resolve 

customer complaints.”  Id.  CUB is currently developing a plan to accomplish the goal of 

assisting the Commission to take “appropriate and timely corrective measures,” and will be 

                                                                                                                                                             
noncompliance.  The Commission notes that one of its remedies is to “alter, modify, revoke , or suspend the 
certificate of service authority” of an AGS such as USESC.”  Order at 50.   
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working closely with Staff to this end.  To address the Commission’s directive, CUB will be 

forwarding its complaints to the Commission CSD by the end of July.  Considering a 

disproportionate number of complaints made to CUB regarding the retail gas market – indeed the 

vast majority – involve Just Energy, and these complaints are the basis for the audit, as well as 

the measure of the success of the audit, it stands to reason that CUB would be a participant in 

this docket. 

Lastly, Just Energy’s concerns about CUB causing the instant proceeding to be delayed 

are misplaced.  CUB has no interest in delaying either the selection of the auditor or the conduct 

of the audit.  Quite to the contrary, CUB concurs with the Commission’s stated objective of 

expediting the audit process.  Initiating Order at 1.   

 

WHEREFORE, CUB respectfully requests that the Commission grant its Petition to 

Intervene. 

Respectfully submitted, 
 
CITIZENS UTILITY BOARD  

Dated: July 13, 2010 

 
       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Suite 800 
       Chicago, IL  60606 
       (312) 263-4282 x112 
       (312) 263-4329 fax 
       jsoderna@citizensutilityboard.org 


