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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Integrys Energy Services - Natural Gas,  )  
LLC.       )  

)  Docket No. 10-0129  
Application for Certificate of Service  )  
Authority under Section 19-110 of the  )  
Public Utilities Act.     ) 

STAFF OF THE ILLINOIS COMMERCE COMMISSION’S 
BRIEF ON EXCEPTIONS 

 NOW COMES the Staff of the Illinois Commerce Commission, by and through its 

undersigned Counsel, and pursuant to Section 200.830 of the Rules of Practice before 

the Illinois Commerce Commission, 83 Ill. Adm. Code 200.830, states for its Brief on 

Exceptions as follows: 

 The Staff concurs in the Proposed Order to the extent that it finds that:  

[T]he determination in the April 7, 2010, Order restricting Integrys to 
marketing to, and providing services to, those commercial customers that 
fall within the statutory definition of “small commercial customer” in the 
A[lternative] G[as] S[upplier] law (220 ILCS 5/19-105) was erroneous.  As 
a matter of law, Integrys is not limited by this definition. 
 
Proposed Order at 7 

 
The Proposed Order, however, further concludes that: 

[T]he statutory definition of “residential customer” precludes an AGS 
supplier from supplying natural gas to any entity or person that supplies 
natural gas to anyone except the resident, except in the case of a two-flat 
or duplex, or other building with two or less units.  This would prevent 
most of the landlords and condominium associations from arbitrarily 
entering into a contract with an AGS, and, arbitrarily passing any increase 
in the cost of natural gas as a result of that contract, on to the tenants or 
condominium owners, unnecessarily. 
 
Id. at 5 
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While the Staff does not take specific exception to this conclusion at this time, it 

is compelled to express misgivings regarding the Proposed Order’s reasoning in 

reaching this conclusion. The Proposed Order’s goals are doubtless laudable: 

“protect[ing] the most vulnerable” and affording “the protections in the AGS law (e.g., 

against misleading marketing) … to millions of Illinoisans” not otherwise protected. 

Proposed Order at 5. Likewise, the Proposed Order is undoubtedly correct that the 

General Assembly intended the protection of consumers to be one of the more 

important aspects of the AGS Law.  

However, in the absence of a more compelling legislative directive, the Staff is 

concerned that the Proposed Order fails to honor one central objective of statutory 

construction: to construe the statute as it is, and not supply omissions, remedy defects, 

or add exceptions and limitations to the statute’s application, regardless of its opinion 

regarding the desirability of the results of the statute’s operation. Toys “R” Us v. 

Adelman, 215 Ill. App. 3d 561, 568; 574 N.E. 2d 1328 (3rd Dist. 1991); cf. Thornton v. 

Mono Mfg. Co., 99 Ill. App. 3d 722, 425 N.E. 2d 522 (2nd Dist. 1981) (in determining that 

application of statute of limitations barring minor’s products liability claim was proper, if 

perhaps harsh, court observed that, where statute is clear, only legitimate role of court 

is to enforce the statute as enacted by legislature); People ex rel. Racing Bd. v. 

Blackhawk Racing, 78 Ill. App. 3d 260, 397 N.E. 2d 134 (1st Dist. 1979) (court observed 

that, though the General Assembly could have enacted a statute more effective in 

accomplishing its purpose than the one it did enact, the court was not permitted to 

rewrite the statute to remedy this defect).  
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Section 19-110, requiring certification of alternative gas suppliers, is not by any 

means a model of clarity. Nonetheless, it appears to the Staff to contemplate that 

alternative gas suppliers will serve customers other than small commercial or residential 

customers as defined; the Proposed Order concedes as much with respect to 

commercial customers. The Proposed Order, however, feels compelled to protect as a 

class dwellers in multi unit buildings. Staff finds the Proposed Order’s reasoning in this 

regard less than trenchant. 

It may well be “apparent that, within the City of Chicago alone, hundreds of 

thousands of persons, or more, live in buildings that have more than two units, and, also 

have heat that is supplied by a landlord or condominium association and are therefore 

not separately-metered for natural gas.”1 Proposed Order at 5. It is, however, neither 

apparent nor of record whether these residents pay for heat as part of their rent or in 

some other manner. Moreover, inasmuch as a condominium association would 

presumably enter into contracts with an AGS upon the resolution of its Board (consisting 

of its members) to do so, it is difficult to see where a problem arises. 

Quite apart from this, the Commission has granted a number of AGS certificates 

pursuant to Section 19-110 without limiting the scope of certification. See, e.g., Order, 

Ambit Illinois, LLC: Application for Certificate of Service Authority under Section 19-110 

of the Public Utilities Act, ICC Docket No. 09-0571 (January 6, 2010); Order, UGI 

Energy Services, Inc. Application for Certificate of Service Authority under Section 19-

110 of the Public Utilities Act, ICC Docket No. 09-0392 (October 7, 2009); Order, 

                                                
1
  This conclusion is not of record, in light of the fact that it appears to follow from the Proposed 

Order’s taking of administrative notice of the number of multiunit dwellings in the City of Chicago. 

Proposed Order at 5. 
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Progressive Energy Group, LLC: Application for Certificate of Service Authority under 

Section 19-110 of the Public Utilities Act, ICC Docket No. 08-0478 (December 3, 2008). 

The Staff does not consider it prudent to condition some certificates and not others, 

especially without identifying some principled distinction between certificated entities. 

Accordingly, the Staff, while withholding opinion, is skeptical regarding the 

Proposed Order’s conclusions with respect to residential customers. 

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

       Respectfully submitted, 
 
       /s/_________________________ 
       Matthew L. Harvey 
       Counsel for the Staff of the 
       Illinois Commerce Commission 

 
Illinois Commerce Commission 
Office of General Counsel 
160 North LaSalle Street 
Suite C-800 
Chicago, Illinois  60601 

       (312) 793-2877 
July 13, 2010 


