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I. Reply to ACUC and LWUC Initial Hearings Brief. 

A. Utilities have the burden of proof to show that requested costs both 
are reasonable and benefit ratepayers. 

 Apple Canyon Utility Company (ACUC) and Lake Wildwood Utility Corporation 

(LWUC) argue in their Initial Hearings Brief that, if the companies have incurred any costs, the 

total amount of the costs incurred—prudent or not—must be recovered from ratepayers.  While 

this may be the utilities’ philosophy, it is neither proper ratemaking nor the law in Illinois. 

 The utilities want the Illinois Commerce Commission (ICC or Commission) to ignore the 

Public Utilities Act (PUA) declaration that all rates and charges of a utility must be “just and 

reasonable.”  220 ILCS 5/9-101.  In determining the justness and reasonableness of a utility’s 

charges, the PUA places “the burden of proof to establish the justness and reasonableness of the 

proposed rates or other charges . . . upon the utility.”  220 ILCS 5/9-201.  Contrary to the statute, 

ACUC and LWUC erroneously argue that the costs they submitted in these dockets must be 
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accepted without question because “Intervenors provided no evidence to support any claim that 

there were less costly and reasonable alternatives to any specific expense actually incurred by the 

Company in 2008.”  ACUC/LWUC Brief at 3. 

1. Cases cited by utilities do not support the broad, sweeping 
conclusions asserted in ACUC/LWUC’s brief. 

 ACUC and LWUC cite Peoples Gas Light & Coke Co. v. Slattery, 373 Ill. 31 (1940), and 

City of Chicago v. Illinois Commerce Comm’n, 133 Ill. App. 3d 435 (1st Dist. 1985), in support 

of their arguments.  However, neither case stands for the proposition that any costs submitted by 

the utilities must be approved and included in rates by the Commission without examination.  To 

the contrary, ACUC’s and LWUC’s cited cases, as well as other Illinois cases, allow a utility to 

include in rates only those costs that were prudently incurred and used in rendering service to the 

public.  Furthermore, the statute and the cases do not shift the burden of proving the justness and 

reasonableness of the charges from ACUC and LWUC to the intervenors. 

 In Slattery, the court examined a range of expenses submitted by the utility, including the 

payment of rent for space.  The court upheld the Commission’s adjustment to lower the rent paid 

to the utility’s affiliate stating that the Commission has the power to reduce the rent claimed by 

the utility on the grounds that other tenants paid less for space in the building.  Slattery, 373 Ill. 

at 63.  In the same case, the court also upheld the Commission’s reduction of the utility’s 

claimed expenses for the sale of appliances when the Commission found the expenses “were 

excessive.”  Id. at 54.  Thus, the holding in Slattery is not as narrow as ACUC and LWUC 

contend in their Brief at 4.  Instead, the case specifically approves the Commission’s 

disallowance of expenses incurred by the utility that are not reasonably incurred to provide 

service to the ratepayers. 
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 ACUC and LWUC incorrectly claim the City of Chicago case stands for the proposition 

that “before any cost can be disallowed Intervenors must come forward with specific evidence of 

inefficiency or bad faith.”  ACUC/LWUC Brief at 7.  The issue raised in the City of Chicago was 

whether the order of presenting witnesses at hearing altered the burden of going forward.   In the 

City of Chicago, the city presented its witness before Commonwealth Edison presented its 

witness.  In its appeal, the City of Chicago contended that the order of witnesses unlawfully 

shifted the burden of going forward from the utility to the city.  The court found that such a 

change in the order of witnesses at an administrative hearing does not “illegally shift[] the 

burden of going forward with evidence to the intervenors.”  133 Ill. App. 3d at 443.  The issue of 

the “burden of going forward on any and all issues which are conceivably relevant to the 

reasonableness” of proposed rates is different than the issue of the burden of proof, which by 

statute rests upon the utility seeking the rate change.  Thus the City of Chicago case is 

inapplicable to the facts in this docket. 

 ACUC and LWUC argue that intervenors “must come forward with specific evidence of 

inefficiency or bad faith” before making any recommendations concerning the appropriate level 

of expenses for the utilities, but this proposal has been rejected by the Illinois Supreme Court.  In 

Central Illinois Public Service Company v. Illinois Commerce Comm’n, 5 Ill. 2d 195 (1955), 

CIPS argued that its filed rate should be approved merely because it was filed.  The court noted 

that when a rate is suspended by the Commission and set for hearing, “the burden of proof falls 

on the proponent of the rate whether the proposal is for a change in an existing rate or for the 

establishment of a new rate.”  Id. at 211.  The court stated that CIPS’ theory  

would require the Commission to allow a proposed rate to become effective, upon 
the expiration of the ten months suspension period, in every case but those in 
which there was evidence that the proposed rate was unreasonable and that some 
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other rate was reasonable.  If this were so, a utility desiring to change its rates 
would be encouraged to adduce as little evidence as possible before the 
Commission.  We do not think the act contemplates such an anomaly. 

Id. 

 ACUC and LWUC are proposing the anomaly rejected by the Illinois Supreme Court.  

There is no requirement that intervenors put in testimony showing “the availability of less costly 

and reasonable alternatives” as urged by the utilities.  ACUC/LWUC Brief at 8.  ACUC and 

LWUC have not shown the reasonableness of their charges and thus they must be rejected. 

2. Utilities may recover only prudent costs for facilities used to 
serve ratepayers. 

 The Commission has authority and the obligation to make adjustments to exclude 

operating expenses that a utility seeks to include in rates where the expenses are not prudent or 

are not incurred to provide service to the ratepayers.  Rates set by the Commission “should be 

sufficient to provide for operating expenses, depreciation, reserves that are necessary in good 

business judgment and operations.”  DuPage Utility Company v. Illinois Commerce Comm’n, 47 

Ill. 2d 550, 553 (1971) (Emphasis added).  Thus, the utility must show that the costs it seeks to 

include in rates are necessary and prudent.  In DuPage, the utility sought $31,680 in salary 

expenses for three utility officers.  The Commission found the payroll amount “excessive and out 

of proportion to the extent and nature of the services performed for rate purposes.”  Id. at 560.  

The Commission disallowed one half of the expense.  The Supreme Court upheld the 

Commission’s finding that the larger salaries were not justified.  Id.  

 In another Illinois Supreme Court case, the court further explained the holding in Slattery 

while affirming that rates and charges by utilities must be just and reasonable.  In United Cities 

Gas Company v. Illinois Commerce Comm’n, 163 Ill. 2d 1, 22-24 (1994), the court stated: 
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Section 9-101 of the Act (Ill. Rev. Stat. 1989, ch. 111 2/3, par. 9-101) requires 
that rates and charges for services shall be just and reasonable.  A public utility is 
entitled to just and reasonable compensation for the service given to the public; 
but on the other hand, the public is entitled to demand that no more be extracted 
from it than the services rendered are reasonably worth.  Springfield Gas, 291 Ill. 
at 217-18.  See also, Peoples Gas Light & Coke Co. v. Slattery (1939), 373 Ill. 31, 
25 N.E.2d 482 (allowing costs of maintenance of mains where the evidence shows 
that they were related to an extremely cold winter; but disallowing certain costs of 
promoting the utility’s sales of gas appliances as being unrelated to the utility’s 
primary service, the provision of gas); Illinois Bell Telephone Co. v. Illinois 
Commerce Comm’n (1973), 55 Ill. 2d 461, 303 N.E.2d 364 (utility’s lobbying 
expenses, charitable contributions and club dues were not legitimately incurred 
operating expenses recoverable from customers); DuPage Utility Co. v. Illinois 
Commerce Comm’n (1971), 47 Ill. 2d 550, 560-61, 267 N.E. 2d 662 (excluding 
contributions in aid of construction made by consumers from the fair value of a 
plant for rate-fixing purposes, and disallowing officers’ salaries found to be 
excessive for rate purposes); Candlewick Lake Utilities Co. v. Illinois Commerce 
Comm’n (1983), 122 Ill. App.3d 219, 227, 77 Ill. Dec. 626, 460 N.E.2d 1190 
(holding that the utility has the burden of proving that any operating expense for 
which it seeks reimbursement directly benefits the ratepayers or the services 
which the utility renders). 

The court’s explanation clearly states that the utility, not the intervenors, have the burden to 

prove that expenses are just and reasonable.  Thus, the requested increase should be reduced as 

recommended by Lake Wildwood Association (LWA) and Apple Canyon Property Owners’ 

Association (ACLPOA) in their brief. 

B. Merely spending money does not make the expenditures just and 
reasonable and eligible to be recovered from ratepayers. 

 After filing for triple-digit increases, both ACUC and LWUC recognized that such a 

request was not supportable.  The utilities agreed to reduce their requests by accepting some of 

the adjustments made by the ICC Staff, although they persisted in objecting to the ICC Staff’s 

adjustment to operations and maintenance for both utilities.  ACUC and LWUC Brief at 2.  

However, as noted in LWA/ACLPOA’s Initial Hearings Brief, the ICC Staff’s adjustments do 
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not reduce the requests to exclude all costs that have not been proven to be reasonable and 

prudent to provide service to ratepayers. 

 ACUC and LWUC argue that, because they incurred the costs, such expenditures are ipso 

facto reasonable and recoverable from ratepayers (even to the point of ratepayers paying for 

sending Godiva chocolates and flowers to Utilities, Inc. co-employees, Tr. at 94/15-95/9.)  This 

ignores the PUA requirement that the utility can recover only its just and reasonable expenses 

used to provide service to ratepayers.  As the court noted in Candlewick Lake Utilities Company 

v. Illinois Commerce Comm’n, 122 Ill. App. 3d 219, 227 (2nd Dist. 1983), the “utility has the 

burden of proving that any operating expense for which it seeks reimbursement directly benefits 

the ratepayers or the services which the utility renders.”  Rather than justifying their costs, the 

utilities argue that “Staff engaged in an extensive review of the records and operations of the 

Companies” and that the “same opportunity and data was [sic] available to the Intervenors.”  

ACUC/LWUC Brief at 3.  The test is not what records were made available in discovery but 

rather what the evidence in the record shows.  Where the utility fails to show that expenses 

benefit ratepayers and that the charges are reasonable, those expenses must be disallowed.  

Candlewick, 122 Ill. App. 3d at 227.  Contrary to ACUC/LWUC’s argument, the law does not 

require that intervenors provide “evidence to support any claim that there were less costly and 

reasonable alternatives to any specific expense” of the utilities.  The PUA places the burden of 

proof on the utility to show that their rates and charges are reasonable “both to the public and to 

the utility.”  Id. at 222.  Both ACUC and LWUC have failed to present such evidence in these 

dockets. 
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C. The ICC Staff’s adjustment to O&M expenses is a starting point for 
determining the proper amount to be included in rates, but not the 
final point. 

 ACUC and LWUC argue that the ICC Staff’s O&M adjustment should be rejected as 

being too speculative.  The ICC Staff adjustment would average certain operations and 

maintenance expenses over a five-year period, rather than use the test year amount.  

ACUC/LWUC ask the Commission to reject the adjustment because “one specific account may 

decrease from the test year level, the test year levels [sic] certain other accounts are surely going 

to understate the prospective costs if for no other reasons [sic] than regularly recurring inflation, 

an increasingly aging system or more stringent future environmental compliance costs.”  

ACUC/LWUC Brief at 4.  The utilities cite no reference in the record to support this speculative 

argument.   

 The record conversely shows that both utilities through their parent company have 

inflated management costs because of “additional operational needs during the capital 

improvements” in late 2007 and 2008.  ICC Staff Ex. 8.0C, Attachment A.  However, the only 

capital improvement project at ACUC during this time period was the addition of a chemical 

storage building that was begun in September 2007 and completed in December 2007.  Burris 

Direct for ACUC at Tables 2 and 3.  The work was done by outside contractors.  Tr. at 32/1-5.  

For LCUC, no major capital improvements projects have occurred since January 10, 2008.  

Burris Direct for LWUC at Tables 2 and3.  The utilities even claim that since 2006 “Utilities, 

Inc. has begun to downsize its staff and consolidate positions due to the lack of necessity in 

direct relation to the amount of capital improvements that are planned for future years.”  

Company response to BCJ 7.01, Attachment A, ICC Staff Ex. 8.0C.  Thus, it is not speculation, 

but fact, that Utilities, Inc. plans to continue decreasing its staff, so it is inappropriate to use 
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inflated O&M expenses for purposes of setting rates.  Hence, when ACUC and LWUC argue 

that the ICC Staff’s assertion that “these expenses will drop back to levels more like the past” is 

speculative, ACUC/LWUC Brief at 5, the utilities contradict their own data response that states 

Utilities, Inc. is downsizing its staff due to the lack of capital improvement projects.  Because the 

utilities offer only speculation, rather than verifiable facts, to suggest that their 2008 O&M 

expenses will increase, ACUC and LWUC have failed to carry their burden of proof to justify 

the higher O&M costs that they seek to include in rates.  Allowable O&M expenses should not 

only be adjusted downward as the ICC Staff recommends but also be further decreased as 

outlined in LWA/ACLPOA’s Initial Hearing Brief.  Rather than reviewing each O&M salary 

expense individually, LWA/ACLPOA proposes eliminating the costs associated with Utilities, 

Inc. Northbrook Center. 

D. The utilities have not demonstrated that expensive, sophisticated 
billing and accounting systems are prudent investments for the 
small operating companies in this docket. 

 What the evidence does show is that both utilities are attempting to improperly include in 

rates allocated costs associated with a new customer billing program and a new accounting 

program.  ACUC and LWUC admitted that, if a billing system were designed for utilities with 

the small number of active customers that ACUC and LWUC have, the cost of the system would 

have been different.  Tr. at 97/15-98/1.  ACUC and LWUC’s claimed benefits for the billing 

system are illusory to the ratepayers.  ACUC and LWUC ratepayers rarely pay their bills by 

walking into the bill payment centers located miles away from the service area.  ACLPOA/LWA 

Cross Ex. Nos. 7 and 8.  Mail-in payments are handled no differently with the new and costly 

system than they were before the new system was installed.  Tr. at 108/22-109/2.  Utilities, Inc. 
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admits that the billing system “was clearly implemented for every state from which we operate, 

not just, you know, a 480 system—utilities here in Illinois.”  Tr. at 102/1-7.  Yet it is the Illinois 

customers in these dockets from which the utilities seek payment.   

 A rate may be reasonable “although it fails to produce an adequate return to the public 

service company, owing to the fact that the business has not developed sufficiently to be 

remunerative or to the fact that the plant is on a larger scale than is justified by the present 

demand.”  Produce Terminal Corp. v. Illinois Commerce Comm’n, 414 Ill. 582, 590-91 (1953).  

Here, the billing system is on a larger scale than is needed for these systems and, therefore, the 

costs are neither prudently incurred nor reasonable.  “A just and reasonable rate, which is the 

ultimate concern ‘can never exceed—perhaps can rarely equal—the value of the service to the 

consumer.’”  Iowa-Illinois Gas and Electric Company v. Illinois Commerce Comm’n, 19 Ill. 2d 

436, 445 (1960).  There is no value to either ACUC’s or LWUC’s ratepayers for the new billing 

system, so the costs of the system should be excluded from rates as was done in Kentucky, when 

Utilities, Inc. attempted to include the same billing system costs in rates for the operating utility 

in that state.  In Application of Water Service Corporation of Kentucky for an Adjustment of 

Rates, Case No. 2008-00563, the commission there found that the costs of the system were not 

reasonable for a system of only 7,305 customers.  Here the number of customers is far less, so 

the holding in the Kentucky case should apply here as well. 

 In a similar manner, there are no benefits to ACUC’s and LWUC’s ratepayers for the new 

accounting system.  The “benefits” of the accounting system accrue only to Utilities, Inc. and not 

to ACUC’s and LWUC’s ratepayers.  For the reasons outlined in LWA/ACLPOA Initial Brief, 

the costs for the accounting system should be excluded. 
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 Furthermore, ACUC and LWUC are wrong when they state that the monthly cost per 

customer for the new billing program and the new accounting program “was less than $1.50” per 

customer.  ACUC/LWUC Brief at 8.  As demonstrated by LWA/ACLPOA in their Initial 

Hearings Brief, using the two utilities own numbers, the allocated monthly cost per customer of 

the two systems is $4.76 for ACUC and $4.87 for LWUC, which is far in excess of the $1.50 to 

which Mr. Lubertozzi testified at hearing.  LWA/ACLPOA Initial Brief at 21-22.  The costs for 

these systems should be excluded. 

E. The utilities have failed to specifically show that their requested rate 
case expenses are just and reasonable. 

 The PUA specifically requires the Commission to “assess the justness and reasonableness 

of any amount expended by a public utility to compensate attorneys or technical experts to 

prepare and litigate a general rate case filing.  This issue shall be expressly addressed in the 

Commission’s final order.”  220 ILCS 5/9-229.  ACUC and LWUC attempt to avoid this 

provision by stating that intervenors “provide no details” regarding adjusting rate case expenses.  

ACUC/LWUC Brief at 9.  It is not intervenors’ burden to “provide the details.”  The details 

should be provided by ACUC and LWUC.  The only details provided for the rate case expense 

items that LWA/ACLPOA seek to exclude are the monthly statements by SFIO Consulting, Inc., 

which broadly state “for services provided” during a particular month and mileage without 

detailing where a trip started or ended or what it was for.  ACLPOA/LWA Cross Ex. No. 6.  The 

ICC Staff witness who recommended inclusion of the SFIO costs testified that she did not know 

what SFIO was hired to do.  Tr. at 148/16-149/1. 

 ACUC and LWUC have not met their burden of proof for rate case expenses and the 

amounts sought should be reduced as recommended in LWA/ACLPOA’s Initial Hearings Brief. 
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II. Reply to ICC Staff Initial Hearings Brief. 

 In their Initial Hearings Brief, LWA/ACLPOA stated that the adjustments made by the 

ICC Staff were a starting point to determine the revenue requirements for ACUC and LWUC.  

However, LWA/ACLPOA do not agree with the characterizations in the ICC Staff brief that 

certain issues were “resolved” because the only alleged resolution of the issues was between the 

ICC Staff and the utilities.  The contested issues are fully set out in LWA/ACLPOA’s brief and 

in the reply to the utilities above and generally will not be repeated in this portion of the reply.  

However, there are several specific issues that warrant further comment. 

A. The ICC Staff’s adjustment for unaccounted for water is inadequate. 
 The ICC Staff makes minor adjustments to maintenance expenses for the high level of 

unaccounted for water (UFW) by both utilities.  For ACUC, the unaccounted for water rate was 

62.7 percent in the second quarter of 2009.  Tr. at 60/11-14.  The utility continually experienced 

UFW rates in the range of 50 percent or worse since early 2008.  The fact that this level of UFW 

has been allowed to persist for two years raises questions as to the quality of the utility’s 

management.  ACLPOA/LWA Ex. 1.0 at 16/324-333.  For LWUC, the UFW rate is 23.63 

percent, which is above its allowable rate. 

 The ICC Staff would only reduce ACUC’s maintenance expense by $7,359 and LWUC’s 

by $1,344.  Because both utilities believe it costs more than $9 to distribute 1,000 gallons of 

water, such a small adjustment is meaningless and will not encourage the utilities to undertake 

proper maintenance to reduce the UFW.   
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B. A downward adjustment to the ICC Staff’s recommended return on 
equity is appropriate. 

 The failure to make a proper adjustment for UFW ties in with the ICC Staff’s 

recommendation for a return on equity.  Staff proposes that the return for the utilities be set at 

9.82 percent, which is the average of the return on equity range for certain utilities found by 

Staff.  ICC Staff Brief at 15. 

 The record in these dockets demonstrates significant management failures in following 

the Commission rules and regulations relating to inspection of critical valves, LWA/ACLPOA 

Brief at 27-29.  Combined with the high levels of UFW, this mismanagement requires an 

adjustment in the return on equity to the low end of the range cited by the ICC Staff.  Thus, the 

return on equity should be reduced to 9.41 percent. 

C. “Knowing” a consultant is not sufficient to meet the statutory 
requirements for including the consultant’s charges in rate case 
expenses. 

 The ICC Staff also erroneously lists rate case expenses as a “resolved” issue in this case.  

Again, the issue might be resolved between the ICC Staff and the utilities, but LWA/ACLPOA 

believe the tolerated expense is too high. 

 The ICC Staff witness accepts ACUC’s and LWUC’s rate case expenses, including vague 

invoices from SFIO, without even the knowledge of what SFIO did in the case, as shown by the 

following testimony: 

Q. But you conducted no study or analysis of any further detail, other than 
just looking at this invoice? 

A. No. 

Q. Do you know what the background is of SFIO Consulting? 
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A. Well, I know who Mr. Fiorella is and I know he worked for a utility 
company for many years. 

Q. But you don’t know what he specifically did in this case? 

A. Not other than what he has on the invoices, no. 

Tr. at 150/6-17.  Knowing who the principal is in SFIO and that he “worked for a utility 

company” is insufficient justification for inclusion of his consulting charges in rates.  Moreover, 

the SFIO invoices merely state, for example, “services provided during the month of October, 

2009.”  ACLPOA/LWA Cross Ex. No. 6.  This does not meet the statutory requirements under 

220 ILCS 5/9-229 for assessing the justness and reasonableness of any amount expended by a 

public utility for rate case filings. 

 Moreover, the ICC Staff’s recommendation provides the utilities with rate case expenses 

that are far out of proportion to the rate increase sought in these dockets.  The “reasonableness” 

of rate case expenses must be judged not only by what was purportedly spent but by the value to 

ratepayers as well.  When rate case expenses become a driver for the rate increase itself, then rate 

case expenses are not reasonable.  LWA/ACLPOA recommended in their brief at 33 that rate 

case expenses be limited to $1 per active customer per month.  For ACUC, this would reduce the 

ICC Staff’s recommendation by $7,061.  For LWUC, this would result in a reduction from the 

ICC Staff’s recommendation of $12,985.  The resulting amounts would be closer to just and 

reasonable amounts for rate case expenses in cases involving utilities of this size. 

D. Northbrook Center expenses should be eliminated, not increased. 
 The ICC Staff recommended increasing management expenses by increasing the 

Northbrook Center expenses.  ICC Staff Brief at 6-7.  LWA/ACLPOA recommended eliminating 
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all costs associated with the Northbrook Center, thereby reducing ACUC’s expenses by $49,799 

and LWUC’s by $26,559. 

 Utilities, Inc. has claimed that since 2006, it “has begun to downsize its staff and 

consolidate positions due to the lack of necessity in direct relation to the amount of capital 

improvements that are planned for future years.”  Company response to BCJ 7.01, Attachment A, 

ICC Staff Ex. 8.0C.  The announced decrease in staffing levels indicates that management fees at 

Northbrook should be decreasing, not increasing.  Combined with the management failure to 

control UFW and the management failure to comply with proper inspection of critical valves, an 

appropriate adjustment would be to eliminate all management costs associated with the 

Northbrook Center. 

III. Conclusion. 

 The Commission should adopt the recommendations of LWA/ACLPOA as set out in its 

initial hearings brief and detailed in the appendix attached to the brief. 

Respectfully submitted, 

 

___/s/ Richard C. Balough_____ 

Richard C. Balough 
Cheryl Dancey Balough 
BALOUGH LAW OFFICES, LLC 
1 N. LaSalle St. Ste. 1910 
Chicago IL 60602-3927 
313.499.0000 
rbalough@balough.com 
cbalough@balough.com 
 
Attorneys for Lake Wildwood Association, Inc. and 
Apple Canyon Lake Property Owners’ Association 
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