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I. BACKGROUND 

On February 10, 2010, the Illinois Commerce Commission (“Commission”) 
entered an Order initiating the instant proceeding that concerns the adoption of 
proposed rules amending 83 Ill. Adm. Code Part 451, i.e., Certification of Alternative 
Retail Electric Suppliers. The purpose of this Code part is to regulate the entry of these 
alternative retail electric suppliers ("ARES") under Article XVI of the Public Utilities Act.  

Effective August 10, 2009, P.A. 96-0159 added a requirement that the 
Commission make a finding for the procurement of renewable energy resources and 
sourcing electricity from clean coal facilities before granting an ARES Certificate. The 
Staff of the Commission's Financial Analysis Division and the Energy Division drafted 
amendments to Part 451 to implement this requirement.  The First Notices of Proposed 
Rules were published in the Illinois Register on March 5, 2010.  The initiating order 
adopted the rules on an emergency basis.  These emergency rules will automatically 
expire 150 days from February 19, 2010, or on July 19, 2010. 

The following parties submitted petitions to intervene:  BlueStar Energy Services, 
Inc. (“BlueStar”), the Citizens Utility Board (“CUB”), Commonwealth Edison Company 
(“ComEd”), the Coalition of Energy Suppliers (“Coalition”), the Illinois Competitive 
Energy Association (“ICEA”), certain members of the Illinois Industrial Energy 
Consumers (“IIEC”), and the Retail Energy Supply Association (“RESA”).  

With due notice being provided, a status hearing was held before a duly 
appointed Administrative Law Judge (“ALJ”) on March 19, 2010. At this hearing, a 
schedule for the filing of formal comments was established.  Initial comments by all 
parties (except Staff) were due on April 7, 2010, and the reply comments of all parties 
were due on April 27, 2010.   

CUB, ComEd and IIEC submitted initial verified comments. Reply comments 
were filed by Staff and the RESA. ComEd submitted surreply comments. A proposed 
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Order issued on May 17, 2010. Thereafter, briefs on exceptions were filed by Staff and 
by ComEd.  Further, the ICEA, IIEC and ComEd each filed reply briefs on exceptions.  
Finally, at the open invitation of the Commission, additional comments came from both 
Staff and the IIEC. This Order considers the proposals and arguments set out in each of 
the formal comments and exceptions briefs that were filed in this proceeding. 

II. PROPOSALS BY THE CITIZENS UTILITY BOARD 

Section 451.340 (New) 

In its initial comments, CUB proposes adding a provision to Section 451.340 that 
would require an ARES to maintain sufficient managerial resources and abilities to 
provide service for which it has a certificate. The provision specifies that the 
Commission shall consider complaints by consumers and the alternative retail electric 
supplier’s involvement in the Commission’s complaint process in determining 
managerial resources and ability to provide service.   

Staff agrees to the addition of CUB’s language and further recommends an 
amendment that limits its applicability to residential and small commercial retail 
customers.  As revised, Section 451.340(d) would state that: 

d) With respect to serving residential and small commercial retail 
customers,  Aan alternative retail electric supplier must maintain sufficient 
managerial resources and abilities to provide the service for which it has a 
certificate of authority. In determining the level of managerial resources 
and abilities that the alternative retail electric supplier must demonstrate, 
the Commission shall consider the following: 

 1) complaints to the Commission by consumers regarding the 
alternative electric supplier, including those that reflect on the alternative 
electric supplier’s ability to properly manage solicitation and authorization; 
and 

 2) the alternative electric supplier’s involvement in the 
Commission’s consumer complaint process, including the resources the 
alternative electric supplier dedicates to the process and the alternative 
electric supplier’s ability to manage the issues raised by complaints, and 
the resolutions of the complaints. 

Analysis and Conclusion 

The Commission agrees that the proposal by CUB, as amended by Staff, speaks 
of factors that will provide this agency and the public with stronger assurance that 
consumers are being protected.  Hence, these changes are adopted for the rule.  



10-0108 

3 

 
Section 451.310(c) 

CUB proposes adding language to follow Section 451.310(b) in the First Notice 
Rules. This provision would require an applicant to disclose whether it had been denied 
a license in other states, whether its license had been suspended or revoked in other 
states, whether applications for license are pending in other states, and the disposition 
of complaints and lawsuits against the applicant. CUB maintains that an ARES 
applicant’s track-record in another state is indicative of what type of operation the ARES 
would run in Illinois.  Thus, CUB urges the Commission to examine the out-of-state 
history of ARES applicants before granting a certificate to the ARES to do business 
here in Illinois.   

Staff agrees with CUB’s proposed language and further recommends the 
addition of language to require disclosure and details of any proceedings resulting in 
denial, suspension, or revocation of a license.  With these additions to CUB’s proposal, 
Section 451.310(c) would state that:  

c) The applicant shall submit as part of its application a statement 
indicating: 

 1) Whether the applicant has been denied an electric supplier 
license in any state in the United States.and for affirmative responses, 
provide details identifying the name, case number, and jurisdiction of 
each such action. 

 2) Whether the applicant has had an electric supplier license 
suspended or revoked by any state in the United States. and for 
affirmative responses, provide details identifying the name, case 
number, and jurisdiction of each such action. 

 3) Where, if any, other electric supplier license applications are 
pending in the United States. 

 4) Whether the applicant is the subject of any lawsuits filed in a 
court of law or formal complaints filed with a regulatory agency alleging 
fraud, deception or unfair marketing practices, or other similar allegations, 
identifying the name, case number, and jurisdiction of each such lawsuit or 
complaint. For the purposes of this section, formal complaints include only 
those complaints that seek a binding determination from a state or federal 
regulatory body. 

Analysis and Conclusion  

The Commission agrees with CUB’s proposed language.  We further approve of 
Staff’s additional modifications.  This amendment of the rule identifies, for formal 
presentation, the type of information that the Commission has long been interested in 
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receiving.  In other words, this is information critical to a full vetting of an ARES 
applicant seeking certification in Illinois.  

Note:  Putting this new language into the rule as subsection(c) requires the 
remaining subsections of 451.310 to be renumbered.  

Section 451.310 (c) 

CUB recommends adding the phrase “and the applicant’s sales agents” to what 
is, at present, Section 451.310(c) in the FNR.  CUB states that this additional language 
needs to be added in order to ensure the “applicant’s sales agents are also required to 
comply with Section 451.310:”  (CUB Comments, at 4)  

Viewed as being necessary to the above proposal, CUB also recommends 
adding a definition of “sales agent” to Section 451.10 stating that:  

“Sales agent” means any employee, agent, independent 
contractor, consultant, or other person that is engaged by the 
alternative retail electric supplier to solicit customers to 
purchase, enroll in, or contract for alternative electric service 
on behalf of an alternative electric supplier. 

At the outset, Staff agrees that sales agents selling service on behalf of an ARES 
should be required to comply with requirements for the marketing, offering and provision 
of products and services to residential and small commercial customers. Staff points 
out, however, that CUB’s proposed definition of “sales agent” is almost identical to the 
definition being proposed by Staff in Docket 09-0592, i.e., the ongoing rulemaking 
regarding the new Code Part 412.  In Staff’s opinion, the service that is being offered by 
an ARES needs to be marketed in compliance with Code Part 412 and it should not 
matter whether the marketing and selling is conducted by the ARES’ own employees, 
the RES’ exclusive agents, or agents that are not exclusive to that ARES because 
ultimately the ARES is responsible for its sales agents.    

Given that Part 412 more appropriately addresses the marketing practices and 
other related requirements for ARESs doing business in Illinois, Staff perceives the 
sales agent issue to fall more into the area of Part 412 than Part 451 such that it is more 
appropriate for the Commission to adopt a correct definition in Part 412.  In addition, 
Staff notes, an ARES applicant certifying its compliance with the requirements listed 
under Section 451.310(c) will still have to comply with all of the requirements of Part 
412, meaning that an ARES and all its sales agents will be subject to the provisions 
listed under 451.310(c).  For these reasons, Staff recommends the Commission not 
adopt the definition of sales agent in Part 451 and not adopt CUB’s proposed language 
for Section 451.310(c). 

When looking to the requirements of Section 451.310, the RESA reasons that 
these are not requirements to be met by sales agents.  RESA points out that sales 
agents do not create an ARES’ marketing materials, nor do they provide documentation 
to the Commission, nor do they provide billing statements to customers.  For its part, the 
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RESA contends that appropriate place to address requirements relating to sales agents 
is in proposed 83 Ill. Adm. Code Part 412, Obligations of Retail Electric Suppliers, 
currently being addressed in Docket 09-0592.   

Further, the RESA would have it be noted that there is a subset of sales agents 
that is already governed by Commission’s rule, i.e., agents, brokers and consultants, as 
set out in 83 Ill. Adm. Code Part 454, Licensure of Retail Electric Agents, Brokers and 
Consultants (“ABC”).  And, RESA observes that Part 453 contains the following 
definition of ABC:  “ABC means agents, brokers, and consultants engaged in the 
procurement or sale of retail electricity supply for third parties and has the same 
meaning as defined in Section 16-115C(b) of the Public Utilities Act”.  Thus, RESA 
asserts, there is a current Commission rule governing the activities of agents who fall 
within the definition of an “ABC” and there is a proposed Commission rule which will 
govern sales agents of ARES.  In RESA view, this makes CUB’s proposal at best, 
unnecessary, and, at worst, likely to cause confusion.   

Analysis and Conclusion 

Giving careful attention to CUB’s intertwined proposal, and the arguments in 
response to that recommendation, the Commission finds most convincing the positions 
taken by Staff and the RESA.  We might have come to a different conclusion were Code 
Part 454 not in effect or if the Commission were not engaged in a rulemaking on Code 
Part 412. But, such is the case and the Commission is acutely aware that having 
duplicative rules is not only unnecessary but it also engenders confusion and 
misunderstandings all of which good rulemaking seeks to avoid. Hence, we reject the 
whole of CUB’s proposal in this instance. 

Section 451.380  

CUB sees a need to incorporate a process by which a party to the application 
process, having serious concerns about the ARES’s certification application, is able to 
request that extensive hearings be held.  Specifically, the language CUB recommends 
be added to Section 451.380 would state that: 

The Commission can extend the time for considering such a 
certificate request by up to 90 days, and can schedule 
hearings on such a request if: 

a) a party to the application proceedings has formally 
requested that the Commission hold hearings in a pleading 
that alleges that one or more of the allegations or 
certifications in the application is false or misleading; or 

 b) other facts or circumstances exist that will 
necessitate additional time or evidence in order to determine 
whether a certificate should be issued.  



10-0108 

6 

Staff says that it understands CUB’s concerns.  Nevertheless, Staff is compelled to 
point out that CUB’s proposal for a 90 day extension conflicts with Section 16-115(b) of 
the Act which provides that “No later than 45 days after the application is properly filed 
with the Commission, and such notice is published, the Commission shall issue its order 
granting or denying the application.”  220 ILCS 5/16-115(b).  Therefore, Staff 
recommends that the Commission reject this suggested modification to Section 
451.380. 

Analysis and Conclusion 

The Commission rejects CUB’s proposal due to a conflict with Section 16-
115(b) of the Act.  A rule is intended to implement the law and not in any way to 
change it.  Thus, we have no authority to accept the proposal at hand. 

Section 451.390  

CUB suggests allowing the Commission to deny with prejudice any application 
that does not include the information required by Part 451.  CUB bases this provision on 
grounds that the Commission’s time is valuable and it is the obligation of the ARES to 
provide the requisite documentation to warrant the grant of a certificate of service 
authority.  Thus, CUB proposes that additional language be added to 451.390 stating 
that: 

The Commission may deny with prejudice any application 
that repeatedly fails to include the attachments, 
documentation and affidavits required by the applications 
form or that repeatedly fails to provide any other information 
required by this Section.  

For its part, Staff finds CUB’s proposal to be unnecessary.  Clearly, Staff notes, to the 
extent an applicant does not present the information required for certification the 
request for certification will be denied.  This is implicit in the requirements and need not 
be separately stated.   Further, the effect of denying an application with prejudice is 
wholly unclear to clear to Staff as it seems that a denial with prejudice would only effect 
the application as originally filed. Presumably too, if an application was denied and the 
applicant reapplied for certification, the applicant would file a different application and 
the prior dismissal with prejudice would not affect the new application.  For this reason 
the suggested provision for a denial with prejudice would not change the application 
process but only add confusion.  Therefore, Staff recommends that the Commission 
decline to include this proposal in the rule. 

RESA also views CUB’s proposal as completely unnecessary and even punitive.  
CUB’s only support for this extreme penalty is that the Commission’s time is valuable 
and applicants have an obligation to provide the required documentation.  Yet, RESA 
points out, CUB does not cite to any docket in which an applicant for ARES certification 
has abused the application process. Nor is the RESA aware of any situation involving 
an application for ARES certification where such a penalty should have been imposed 



10-0108 

7 

for abuse of the application process.  As such, RESA views this proposed revision as a 
solution in search of a problem and urges its rejection. 

Analysis and Conclusion 

The Commission agrees with Staff and the RESA that CUB’s proposal here is, 
for these many reasons, simply unnecessary. Moreover, the Commission has the power 
to manage its dockets and make rulings warranted by the particular facts and 
circumstances of each individual case. No rule, unsupported by statute, should 
encroach upon to either expand or to diminish the Commission’s authority in any way. 
The proposal at hand is rejected. 

III. RESA Proposal  

Section 451.710 

 In reply comments, RESA notes that proposed Subsection 451.710(f) appears to 
require “pre-approval” of the acquisition of customers by one ARES from another ARES.  
While it does not object to reporting such an acquisition, RESA does object to the 
requirement that any such purchase or transfer of customer accounts be reported “no 
later than 30 days prior to the execution of the transaction”.   

RESA explains that negotiations for the acquisition of customers are highly 
sensitive and confidential matters and should not be disclosed prior to the execution of 
the transaction.  Further, RESA informs that such negotiations are very fluid in nature, 
making it is difficult to determine whether the transaction will finally be executed, if at all. 
RESA also maintains that requiring a regulatory submission prior to selling a book of 
customers will add a level of uncertainty and, accordingly, may be viewed as less 
attractive in the market.    

RESA also notes that the Commission still has an adequate remedy were this 
reporting to come after, and not before, the execution of the transaction.  According to 
the RESA, the Commission still has the ability to determine if the ARES maintains the 
necessary financial, managerial and/or technical requirements subsequent to the 
acquisition of the new customers and, if not, to require the ARES to remedy any 
deficiency.    

RESA asks the Commission to consider the situation where an ARES would 
double or triple its customer base by enrolling new customers through its sales 
channels, and not through acquisition from another supplier.  In such an instance, the 
RESA points out, no pre-approval would be required. Yet, it would be required if the 
customers were acquired through purchase.  Arguably, the RESA notes, an ARES 
could acquire more customers from signing up new customers than another ARES by 
acquiring customers from another ARES.  And yet, only the second situation would 
require reporting under proposed Subsection 451.710(f).   
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RESA contends that it would not object to proposed Subsection 451.710(f) if this 
reporting requirement were revised to read “30 days after the execution of the 
transaction” rather than “30 days prior to the execution of the transaction”.   

Analysis and Conclusion 

Staff has not responded in any way to the RESA comments and 
recommendations with respect to Section 451.710 (f).  Nor has any other party.  On the 
arguments presented and reviewed, the Commission will accept, as reasonable, the 
modification that RESA proposes.  Thus, Section 451.710(f) is amended to state that: 

f) Any ARES acquiring customers from another ARES shall 

report any such purchase or transfer of customer accounts 

no later than 30 days after the execution of the transaction. 

Any ARES receiving customer accounts from another ARES 

shall be responsible to demonstrate its ability to meet the 

applicable financial, managerial, and technical requirements. 

IV. PROPOSALS BY STAFF  

SECTION 451.110 (a) (4) 

SECTION 451.220 (a) (4) 

SECTION 451.320 (a)(4) 

Initial Arguments 

ComEd’s initial comments referred to certain specific inconsistent language 
found among three Subparts of the rule, i.e., Section 451.110, Section 451.220, and 
Section 451.320. 

 Subpart B and Section 451.110, is only applicable to alternative retail electric 
suppliers (“ARESs) applying to serve non-residential customers with demands of 
one megawatt (“MW”) or greater.   

 Subpart C and Section 451.220 is applicable to ARESs applying serve non-
residential customers greater than 15,000 kWhs (annually), and 

 Subpart D and Section 451.320 is applicable to ARESs applying to serve all retail 
customers, including residential customers.   

According to ComEd, the inconsistency showed itself with regard to the “payable” 
language” and in the following way:  
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Section 451.110 

Within Subpart B, the proposed revisions to Section 451.110(a)(4) set out that: 

Any resulting obligation of the applicant to reimburse Illinois retail 
customers shall be covered by an unconditional guarantee, 
payment bond, or letter of credit payable to the incumbent utility in 
favor of bundled rate customers to be credited through the 
applicable purchased power rider for each service territory the 
applicant serves. 

Section 451.220 

Under Subpart C, Section 451.220(a)(4) of the rule imposed a similar 
requirements on the ARES, but its “payable” language did not implicate the electric 
utility or any of its bundled rate customers: 

Any resulting obligation of the applicant to reimburse Illinois retail 
customers shall be covered by an unconditional guarantee, 
payment bond, or letter of credit payable to the applicant’s retail 
customers in Illinois. 

Section 451.320 

In Subpart D, Section 451.320(a)(4), had language similar to, yet slightly different 
from, that of Subpart C : 

Any resulting obligation of the applicant to reimburse Illinois retail 
customers shall be covered by an unconditional guarantee, 
payment bond, or letter of credit payable to its Illinois retail 
customers. 

To correct the unintentional inconsistency and to avoid any potential confusion, 
ComEd proposes using the “payable” language found in Section 451.220(a)(4) for all 
three Sections (“payable to the applicant’s retail customers in Illinois”).   ComEd argues 
that Staff’s proposed language for Part 451.110(a)(4) inappropriately involves the 
electric utility and its bundled rate customers and is inconsistent with the stated purpose 
of the unconditional guarantee, payment bond, or letter of credit, which is to reimburse 
the applicant’s Illinois retail customers for  “additional costs those customers incur to 
acquire electric energy” as a result of the applicant’s failure to comply with a contractual 
obligations to supply such energy. In short, ComEd suggests that the defaulting ARES’s 
customers, and only those customers, should receive the benefits of the security posted 
by that ARES. 

The IIEC also noted the inconsistency in its initial comments.  IIEC maintains that 
the underlying rationale is the same for all three Sections - 451.110, 41.220, and 
451.320.  That is, in IIEC’s view, any guarantee, etc., used to cover the obligation of the 
applicant to reimburse its Illinois retail customers should be payable to those customers, 
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not the incumbent utility and its bundled service customers. For this reason, the IIEC 
proposes that 451.110 (a)(4) be modified to make the unconditional guarantee, payment 
bond or letter of credit used by the applicant to cover its obligation to reimburse Illinois 
retail customers payable to those customers, consistent with the language as contained 
in 451.220 (a)(4) and 451.320 (a)(4) of the proposed rule.  

In response to the initial comments of ComEd and IIEC, Staff is now proposing 
certain substantive changes to these Parts and also recommends several other minor 
changes for consistency and clarity. Staff provided the entire FNR with its proposed 
changes highlighted as Attachment A. 

Newer Staff Revisions 

Staff contends that it did intend for the language in these three Parts of the rule 
to be consistent.  In reply comments, Staff maintains that the original proposed 
language for Section 451.220(a) (4) is indeed proper for Section 451.110(a)(4).  But, 
Staff contends that this same language is not suitable for either Sections 451.220(a)(4) 
or 451.320(a)(4).  Thus, Staff now suggests that the “payable” language that it initially 
proposed for Part 451.110(a)(4) should be adopted, with modification, for Sections 
451.220(a)(4) and 451.320(a)(4). 

For Sections 451.220(a)(4) and 451.320(a)(4), Staff proposes that the benefits of 
the security posted by the defaulting ARES be used to mitigate the potential increased 
cost to both the ARES’ former customers, and the incumbent utility’s existing fixed rate 
bundled service customers.  Staff observes that, pursuant to Section 16-103 of the Act, 
an electric utility must offer bundled electric service to all residential and small 
commercial retail customers (≤ 15,000 kWhs annually) or any customer whose service 
has not been declared competitive.1 220 ILCS 5/16-103.   Upon the default of an ARES, 
Staff contends, all former customers of that ARES that are either residential or small 
commercial retail customers, or whose service has not been declared competitive, 
would revert to the incumbent utility’s fixed rate bundled service.  According to Staff, any 
incremental supply costs relating to providing electricity to those newly reverted 
customers will be spread across the applicable fixed rate bundled service pool.  In other 
words, Staff maintains that the incumbent utility’s existing fixed rate bundled service 
customers, through no fault of their own, are put at risk for higher supply costs due to 
the reversion of former ARES customers to the fixed rate bundled service pool.   

Given that Sections 451.220 and 451.320 apply to ARESs that may serve 
customers whose service has not been declared competitive or either residential or 
small commercial retail customers, Staff believes that some of these ARES’ customers 
may revert to fixed rate bundled service upon default of the ARES. For this reason, Staff 
believes that the revised “payable” language for Section 451.110(a)(4) should be 
adopted for Section 451.220(a)(4) and 451.320(a)(4). Staff claims that it proposes new 
changes to Sections 451.220 and 451.320, which would enable the unconditional 
guarantee, payment bond, or letter of credit to be used to offset higher supply costs for 

                                                           
1 Unless Staff says, such service is abandoned pursuant to Section 8-508. 
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fixed rate bundled service due to the reversion of former ARES customers to the fixed 
rate bundled service pool, thus protecting the incumbent utility’s existing fixed rate 
bundled service customers as well. For this reason, Staff believes that the revised 
“payable” language for Section 451.110(a)(4) should be adopted for Section 
451.220(a)(4) and 451.320(a)(4).  

In contrast, Staff notes that Section 451.110 applies to ARESs serving only large 
customers (demand ≥ one megawatt), whose service has been declared competitive 
and are neither residential nor small commercial retail customers, meaning that these 
ARESs’ customers would not revert to fixed rate bundled service.  Instead, Staff 
asserts, these large customers will purchase power through the incumbent utility at the 
hourly rate bundled service, which would not affect the rates of the incumbent utility’s 
existing customers.  Thus, Staff sees no need to protect the incumbent utility’s existing 
fixed rate bundled service customers in this instance, such that any unconditional 
guarantee, payment bond, or letter of credit can remain “payable to the applicant’s retail 
customers in Illinois.”  In other words, Staff believes that the FNR’s “payable” language 
for Part 451.220(a)(4) is well suited for Part 451.110(a)(4). 

Staff explains that its proposed changes also provide that the entire face value of 
the unconditional guarantee, payment bond, or letter of credit be allocated proportionally 
to each of the defaulting ARES’s customers as of the date of default, based on each 
customer’s usage during the last full monthly billing period.  When the customers are 
returned to service under the incumbent utility, Staff reasons, some of those customers 
may become hourly rate customers while some may become fixed rate customers.  
Staff states that the proceeds allocated to each hourly rate customer shall be distributed 
by the incumbent utility to those individual customers.  The proceeds allocated to each 
fixed rate customer, however, shall be distributed by the incumbent utility to all fixed rate 
bundled service customers in the appropriate class via the applicable rider.  Staff asked 
that all the revisions supported in its reply comments be accepted. 

In surreply comments, ComEd highlighted the language in Staff’s proposals that 

it deems problematic, to wit: 

For Section 451.110(a)(4): 

Any resulting The applicant's prospective obligation of the applicant 
to reimburse Illinois retail customers shall be covered by an 
unconditional guarantee, payment bond, or letter of credit payable 
to the incumbent utility in favor of the applicant’s Illinois retail 
customers.  

For Section 451.220(a)(4):  

Any resulting obligation of the applicant to reimburse Illinois retail 
customers shall be covered by an unconditional guarantee, 
payment bond, or letter of credit payable to the incumbent utility in 
favor of fixed rate bundled service customers (to be credited 
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through the applicable rider) and hourly rate bundled service 
customers payable to the applicant’s retail customers in Illinois. 

For Section 451.320(a)(4): 

Any resulting obligation of the applicant to reimburse Illinois retail 
customers shall be covered by an unconditional guarantee, 
payment bond, or letter of credit payable to the incumbent utility in 
favor of fixed rate bundled service customers (to be credited 
through the applicable rider) and hourly rate bundled service 
customers payable to its Illinois retail customers. 

According to ComEd, Staff’s newest proposed changes improperly involve the 
utility in assisting the ARES applicant by processing claims in the event of an ARES 
default. Relying on Section 16-103 (e) and Section 16-103 of the Public Utilities Act,  
ComEd asserts that the involvement of utilities in the provision of this kind of “claims 
settlement’ service for ARESs is beyond the Commission’s authority to compel.  
Moreover, ComEd points out, such forced utility involvement in this type of “claims 
settlement” activity is contrary to the spirit of restructuring which envisions a change 
from the old view of the electric utility as the single point of contact for electric service 
issues.  Simply put, ComEd argues, alternative suppliers need to be separately involved 
in the provision of their own services.  

Aside from the legal deficiencies of Staff’s request, ComEd considers the newest 
proposed changes regarding the required “payable” provisions of ARES surety bonds to 
lack merit.  Under Staff’s proposal, ComEd observes, the customers of ARESs (that are 
certified based on their compliance with Sections 220(a)(4) and 320(a)(4)) will no longer 
have the assurance of any compensation at all for the additional cost of alternative 
supply in the event of a contract default on the part of the RES.  Rather, they will be 
required to share the proceeds with all of the utility’s supply customers.   

According to ComEd, Staff ignores the reality that an ARES that is certified 
through any of the other financial standards of Sections 220(a) and 320(a) and causes 
customers to return to utility fixed price supply will have the same potential impact on 
fixed-price utility supply costs as an ARES certified under Sections 220(a)(4) and 
320(a)(4). Yet, ComEd notes, there are no monetary proceeds to be claimed and 
disbursed under these other financial standards.  

Moreover, ComEd views Staff’s justification for its proposals under Sections 
220(a)(4) and 320(a)(4) to flow the proceeds through the utility’s supply rider, to be rest 
on unsupported assumptions.  For example, ComEd asserts, it cannot confirm the 
assumption underlying Staff’s proposal that a return of any ARES customers to 
ComEd’s fixed price bundled service will always cause its supply charges to increase, 
i.e., that the incremental supply costs incurred to serve the returned customers will 
exceed the incremental revenue from the applicable supply charges.  Just as well, 
ComEd suggests, there are circumstances under which serving the returned (additional) 
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load may cause ComEd’s average supply costs, and in turn, its fixed price supply 
charges, to decrease.    

So too, ComEd maintains that Staff’s proposed revisions seemingly take no 
account of the potential scale of the ARES default.  It is conceivable, ComEd argues, 
that only a few hundred residential customers may be dropped to ComEd fixed-price 
service by a defaulting ARES.  According to ComEd, the sum total of this additional load 
would be so small as to be indiscernible from other factors affecting usage by fixed-
price supply customers and certainly not large enough to effect a change in fixed-price 
supply charges, thereby rendering Staff’s concerns regarding the risk to other 
customers moot. Yet, under Staff’s proposed revisions, the ARES’s former customers 
will receive no compensation for the loss of the plumb deal they may have been 
promised by the ARES, and the utility’s fixed-price supply customers will share in the 
proceeds from an unconditional guarantee, payment bond or letter of credit, which may 
be so small that it would be lost in the rounding of the rate setting process.  Thus, 
ComEd argues, nobody would benefit. 

Of equal concern are the several inconsistencies and ambiguities in Staff’s newly 
proposed revisions to Sections 220(a)(4) and 320(a)(4) that ComEd believes will cause 
unnecessary confusion and possibly litigation. While Staff seeks to revise the first 
sentence of each section to require the ARES to offer to reimburse both “its Illinois retail 
customers, and the incumbent utility’s applicable existing fixed rate bundled service 
customers,” its other language revisions to these subsection would only require the 
utility to credit the proceeds “in favor of fixed rate bundled service customers (to be 
credited through the applicable rider) and hourly rate bundled service customers.”   

Still other revisions, ComEd observes, reinforce the interpretation that only hourly 
rate customers are to be paid.2  As these rules are applicable to ARESs serving 
customers with annual usage over 15,000 kilowatthours and all residential and non-
residential customers, it is highly likely, in ComEd’s view, that some of these customers 
may default to ComEd’s hourly-priced supply service- as that is the only supply service 
available to customers that are subject to a competitive declaration.    

This includes nearly all ComEd customers with demands over 100 kilowatts, 
which according to ComEd, is the most competitive segment of the Northern Illinois 
retail market.  Yet, ComEd sees Staff to erroneously assume that all customers with 
demands over 100 kilowatts, even the larger and more sophisticated customers, will 
actually take hourly-priced supply from ComEd and not be served by another RES.  
Assuming there is some semblance of an orderly transition, ComEd expects that 
customers may have ample time to find another RES, as ComEd’s Rate RESS – Retail 

                                                           
2 ComEd observes Staff to also propose the following revision (addition) to Sections 220(a)(4) 

and 320(a)(4):  “The monies allotted to hourly rate customers shall be distributed by the 

incumbent utility to those customers, while the monies allotted to fixed rate customers shall be 

distributed by the incumbent utility to all fixed rate bundled service customers in each 

appropriate class via the applicable rider.” 
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Electric Supplier Service requires RESs exiting the market to provide 60-days notice 
and to notify its customers before submitting DASRs. Thus, ComEd asserts, there is a 
gap with respect to the payment of non-residential customers subject to a competitive 
declaration under Staff’s proposed revisions. Question arise as to whether the utility is 
expected to pay only those customers that defaulted to hourly-priced service, as 
connoted in two of Staff’s revisions?  Or, is it expected to pay both customers that 
moved to another RES and those that defaulted to its hourly-priced supply?  

In the event that Staff’s newest proposed revisions to Sections 220(a)(4) and 
320(a)(4) are adopted by the Commission, and to minimize the burden of administering 
what amounts to a damage claims process on behalf of the defaulting ARES, ComEd 
proposes that all of the proceeds due to customers subject to a competitive declaration 
be credited through the applicable rider to all of a utility’s hourly-priced customers, just 
as they would be for fixed-price customers. 

If (a) the defaulting ARES is no longer held responsible for settling its obligations 
to its respective customers under these rules, and (b) there is a disregard shown for the 
impact on the former customers of the defaulting ARES that are not subject to a 
competitive declaration by socializing the proceeds from the unconditional guarantee, 
payment bond or letter of credit among all fixed-priced supply customers through the 
applicable rider, ComEd sees no reason why the utility’s assumption of that 
responsibility should be made burdensome and that those customers subject to a 
competitive declaration should receive superior treatment by receiving a customer-
specific payment or credit.   

And, for the sake of consistency, ComEd proposes similar revisions to the rules 
applicable to RESs serving only those customers with demand of one megawatt or 
more, i.e.,Section 110(a)(4).  Further, to the extent that the Commission adopts a rule 
that involves the utilities in the potentially litigious claims process in the event of an 
ARES default, ComEd proposes that the rule expressly provide for utility cost recovery 
through either a reduction in the proceeds payable to customers or some other method 
that provides for the full and timely recovery of the utility’s incremental, out-of-pocket 
costs to perform such a service.   

Still further, ComEd comments on Staff’s proposal for the allocation of costs 
between fixed-price and hourly-priced customers in its proposed revisions to Sections 
220(a)(4) and 320(a)(4) that introduces a methodology based on usage during a 
monthly billing period.   

According to ComEd, Staff leaves the selection of such a monthly billing period 
unclear, as it only refers to the “last full monthly billing period reported by the incumbent 
utility.” ComEd questions whether “last” refers to the monthly billing period prior to 
default; the monthly billing period prior to taking possession of the proceeds from the 
unconditional guarantee, payment bond or letter of credit; the monthly billing period prior 
to the crediting and payment of customers; or something else.  In light of the weather 
sensitivity of residential customer usage, ComEd maintains that the selection of months 
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could make significant differences in the allocation of proceeds between fixed-price and 
hourly-priced customers, which will create fodder for unnecessary litigation.   

At a minimum, and if Staff’s proposed revisions to these sections are adopted, 
ComEd suggests that the methodology employ twelve monthly billing periods worth of 
usage data and the selection of twelve monthly billing periods should be clearly set forth 
in either the rule or otherwise prescribed by the Commission.   

ComEd also points out that, despite Staff’s proposed revisions, the rule remains 
silent as to when and how a “failure to comply with a contractual obligation to supply” 
i.e., an ARES default, is deemed to have occurred and, therefore, when the utility is 
expected to draw upon the unconditional guarantee, payment bond or letter of credit. 
Whether or not Staff’s newest proposal (revising Sections 110(a)(4), 220(a)(4) and 
320(a)(4)) is adopted, ComEd believes that the rule should be clarified to further specify 
the process to be undertaken at the Commission to determine when a default has 
occurred and when the utility should actually draw upon the unconditional guarantee, 
payment bond or letter of credit. It is ComEd’s understanding that many, if not all, such 
unconditional guarantees, payment bonds or letter of credits are currently payable to 
ComEd and, if anything, the discussion of these sections of the rule in this proceeding 
has served to underscore the lack of clarity as to who is supposed to do what in the 
event of a default under the existing rules. 

Final Staff Proposal 

Another and final proposal, developed in response to ComEd’s surreply 
comments, was set out by Staff in its brief on exceptions.  This proposal, and the 
responses thereto, are being discussed in the section below. 

Analysis and Conclusion 

At the outset, and to remedy an inadvertent inconsistency among three proposed 
subsections, ComEd recommended that the “payable” language in Section 451.220 
(a)(4) also be used for Sections 451.220(a)(4) and 451.320 (a)(4).  The IIEC likewise 
proposed that Section 451.110 (a)(4),  the focus of its interest, be modified in a manner 
consistent with Sections 451.220(a)(4) and 451.320 (a)(4) of the proposed rule. 

In response to these parties’ comments, Staff grew a new set of revisions that 
ComEd challenged at great length and with much attention to the particulars. Many of 
the arguments put forth in its surreply comments were convincing. This is not, however, 
where the matter came to rest.  The Proposed Order encouraged further discussion and 
inventiveness.     

This was indeed forthcoming and the Commission now turns its focus to the 
briefs on exceptions (“BOE”) filed by Staff and ComEd; the respective reply briefs to 
exceptions filed by the ICEA, IIEC, and ComEd (“RBOE”); and, the invited additional or 
supplemental comments filed by Staff and the IIEC. 
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In response to ComEd surreply comments, we observe Staff to have set out new 
proposed language (in its Brief on Exceptions), that still preserves the option to 
demonstrate financial capabilities in current form but, in the event of default, directs the 
proceeds to go to the People of the State of Illinois. In its Reply Brief on Exceptions the 
IIEC had objected to this proposal. For their part, ComEd and the ICEA support Staff’s 
language revisions. The Commission considers all the arguments and discussion on the 
matter. 

To begin, we observe that the sections at issue offer an option to an applicant for 
ARES certification to demonstrate financial capabilities through the provision of an 
unconditional guarantee, payment bond, or letter of credit.  The rules originally indicated 
that the purpose of the guarantee, payment bond or letter of credit was to reimburse an 
ARES’s Illinois retail customers for the additional costs incurred to acquire electric 
energy as a result of the ARES’s failure to comply with a contractual obligation to supply 
the energy.   

In their reply brief on exceptions, we see the IIEC to contend that any guarantee, 

payment bond, or letter of credit issued under Sections 451.110(a)(4) or 451.220(a)(4) 

should be made payable to the defaulting ARES’s Illinois retail customers, as was the 

situation under the original rule.  The ICEA notes, however, that making such 

instruments payable to an unidentifiable group such as “the applicant’s Illinois retail 

customers” is simply not workable, and making those instruments payable to each of 

the ARES’s existing customers would be overwhelmingly problematic.  (ICEA RBOE at 

2-4) It is for this reason, Staff points out, that Commission practice has been to make 

the unconditional guarantees, payment bonds, or letters of credit payable to the 

incumbent utility on behalf of the ARES’s Illinois retail customers. Such a practice, of 

course, necessarily involves the incumbent utility, a matter on which ComEd voices 

strong and reasonable objections.  As a result, Staff now proposes to make the 

unconditional guarantees, payment bonds, or letters of credit payable to the People of 

the State of Illinois. 

Staff’s most recent proposal was initially objected to by the IIIEC on the grounds 

that it fails to reimburse the ARES’s customers upon default.  (IIEC RBOE at 5) Staff 

contends, however, that this was never the primary purpose of Sections 451.110(a)(4), 

451.220(a)(4), & 451.320(a)(4).  As is also true of subparts (a)(1), (a)(2), (a)(3), and 

(a)(5), Staff explains that the true and primary purpose of the unconditional guarantee, 

payment bond, or letter of credit under subpart (a)(4) is to demonstrate the applicant’s 

financial viability through a qualified third party’s willingness to provide credit or support 

by virtue of its own credit assessment.  Thus, even as to their current effect, Staff points 

out that Sections 451.110(a)(4), 451.220(a)(4), & 451.320(a)(4) may provide that the 

proceeds of the unconditional guarantee, payment bond, or letter of credit will be used 

to reimburse customers for costs incurred, but this was never, and is not now, the 

primary reason for the unconditional guarantee, payment bond, or letter of credit option. 
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We are directed to looking at ComEd’s surreply comments, where it has criticized 

both the rationale and the methodology of using the unconditional guarantee, payment 

bond, or letter of credit to reimburse customers.  ComEd argued, in part, that the 

customers of an ARES that is certified through any of the other financial standards of 

Sections 451.220(a) and 451.320(a) will have the same potential impact on fixed-price 

utility supply costs as customers of an ARES certified under Sections 451.220(a)(4) and 

451.320(a)(4). Yet, ComEd would have us observe, there are no monetary proceeds to 

be claimed and disbursed to reimburse these customers for the costs incurred.  (ComEd 

SurReply,at 4-5)  As such, ComEd considers the current standing provision for 

reimbursement as “tantamount to patching a few holes in a sieve.”  (Id.)  Thus, we are 

led to believe that to reject Staff’s proposal on the grounds that it fails to reimburse the 

applicant’s customers upon default would be inconsistent with the acceptance of each 

of the other four options, which themselves include no provision for reimbursing an 

ARES’s customers upon default.  Furthermore, Staff informs that no prospective ARES 

customer could ensure reimbursement in the case of default, as the ARES customer 

would not know whether an applicant would choose to apply for ARES certification 

under the options set forth in (a)(4), and could not be certain that an ARES would 

continue to maintain its certification under the options set forth in (a)(4). 

IIEC also argues that it is not necessary to post an unconditional guarantee, 

payment bond, or letter of credit, since Part 451.50(a) already contains provisions which 

require an ARES to post a license or permit bond payable to the People of the State of 

Illinois "conditioned upon the full and faithful performance of all duties and obligations of 

the applicant as an ARES."  (IIEC RBOE at 5).  According to Staff, however, all 

applicants must meet the requirements of both Part 451.50 and Part 451.110, 451.220, 

or 451.320.  While it is true that an unconditional guarantee, payment bond, or letter of 

credit filed under Part 451.110, 451.220, or 451.320 is not necessary for the purposes 

of Part 451.50, Staff points out that the provision of a license or permit bond under Part 

451.50 does not, nor is it intended to, satisfy the financial requirements of Parts 

451.110, 451.220, or 451.320.  Staff maintains that its latest proposal keeps the (a)(4) 

option available to applicants as a means to demonstrate financial viability, as required 

under Part 451.110, 451.220, or 451.320.  Staff further asserts that having the 

instruments provided under both Part 451.50 and Part 451.110, 451.220, or 451.320 be 

payable to the People of the State of Illinois harms no party and there is no good reason 

to reject Staff’s proposal. 

We observe Staff to concede the shortcomings of using the unconditional 

guarantee, payment bond, or letter of credit to reimburse customers, as was noted by 

ComEd.  We recognize too that, implicit in the concept of an unconditional guarantee, 

payment bond, or letter of credit is the requirement that in case of a default the obligor 

must sign the proceeds of the financial instrument to some entity.  Staff informs that it is 
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aware of no effective method for fairly distributing the proceeds to the effected 

customers without involving the incumbent utility.  At the same time, Staff persuasively 

argues that the unconditional guarantee, payment bond, or letter of credit option is a 

popular ARES option for demonstrating financial qualifications and should be 

maintained because it has a positive effect on the competitive market.  

 The Commission agrees that in order to retain the important option of meeting 

the financial qualifications with an unconditional guarantee, payment bond, or letter of 

credit, Staff’s proposal of having the instruments be payable to the People of the State 

of Illinois, is the best approach. We note too, that in its last word, the IIEC has 

expressed no objection to the modified language proposed by Staff for Section 451.110 

(a)(4), 451.220(a)(4) and 451.320(a)(4). See IIEC Supplemental Comments. Further, 

both the ICEA and ComEd support Staff’s final proposal. On the whole, therefore, the 

Commission is persuaded that Staff final proposed language change in these premises 

is reasonable, vital, workable and consistent across the board. 

Finally, we observe that no party challenged Staff’s proposed revisions 

concerning the published price index.  In its RBOE, Staff had made known its belief that 

the Commission should change the month that it selects the published price index for 

electricity for use in this subsection (a)(4) from January to February.  Under the old 

rules, Staff explains, it was necessary to select the price index in January for use in the 

annual recertification reports due January 31 pursuant to Section 451.710.  In this 

rulemaking, the recertification reports are now due no later than April 30 of each year.  

Moving the month in which the price index must be chosen from January to February, 

Staff says, will give the Commission more time to make this decision, and will not affect 

the ARES’ ability to file timely recertification reports. In other words, we observe Staff to 

contend that while this change is neutral insofar the ARES, it would reduce an 

unnecessary burden on the Commission. Under all of the relevant circumstances, the 

Commission finds this proposed change in language to be reasonable and acceptable 

for the rule. 

In the final analysis, we observe that Staff has proposed the exact same 

revisions for all three subsections. Thus, and to be clear, the language that we here 

adopt for Section 451.110(a)(4), 451.220(a)(4) and 451.320(a)(4) will state, in each 

instance, that: 

The applicant shall execute and maintain certifies that it will offer to 

reimburse its Illinois retail customers for the additional costs those 

customers incur to acquire electric energy as a result of the 

applicant's failure to comply with a contractual obligation to supply 

such energy. Any resulting The applicant's prospective obligation of 
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the applicant to reimburse Illinois retail customers shall be covered 

by an unconditional guarantee, payment bond, or letter of credit 

that, upon failure to comply with its contractual obligations to supply 

energy to its customers, shall be payable to the People of the State 

of Illinoispayable to its Illinois retail customers.  Any dollar limitation 

on the unconditional guarantee, payment bond, or letter of credit 

shall equal not less than the product of 1080 times an estimate of 

the applicant's expected peak hourly demand expressed in 

MWsmaximum number of MW the applicant expects to schedule 

over the next twelve months times the average of the 45 highest 

daily market prices of electric energy traded during the previous 

year. Each FebruaryJanuary, the Commission shall choose a 

published price index for electricity for use in this subsection (a)(4). 

The daily market price of electric energy shall equal the published 

price index for electricity traded in Illinois, except in the event that 

no price index for electricity traded in the State of Illinois is 

published, then the daily market price of electricity shall be 

determined by the use of a published price index for electricity 

traded at the nearest location to the State of Illinois. The 

unconditional guarantee, payment bond, or letter of credit shall be 

valid for a period of not less than one year.  All payments to be 

made through the unconditional guarantee, payment bond, or letter 

of credit under this Section shall be paid in accordance with a 

Commission Order authorizing such payment. 

IV. Findings and Ordering Paragraphs 

 The Commission, having considered the entire record and being fully advised in the 

premises, is of the opinion and finds that: 

(1) the Commission has jurisdiction over the subject matter herein; 

(2) the recitals of fact set forth in the prefatory portion of this order are supported 

by the record and are hereby adopted as findings of fact; 

(3) the proposed amendment 83 Ill. Adm. Code 455, as reflected in the attached 

Appendix to this Order3, should be submitted to the Joint Committee on 

Administrative Rules of the Illinois General Assembly to begin the second 

notice period; 

(4) this proceeding is a rulemaking and should be conducted as such. 
                                                           
3 In the Appendix attached to this Order the Commission’s changes appear in red ink. 
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 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 

proposed amendment to the Emergency Rules of  83 Ill. Adm. Code 455, as reflected in 

the attached Appendix, be submitted to the Joint Committee on Administrative Rules of the 

Illinois General Assembly, pursuant to Section 5-40(c) of the Illinois Administrative 

Procedure Act. 

 IT IS FURTHER ORDERED that this order is not final and is not subject to the 
Administrative Review Law. 
 
 By Order of the Commission this 23rd day of June, 2010. 
 
 
 
 
      (SIGNED) MANUEL FLORES 
 
       Acting Chairman 
 


