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On February 10, 2010, the Illinois Commerce Commission (Commission) initiated 

this rulemaking proceeding for the purpose of amending 83 Illinois Administrative Code 
451, i.e., "Certification of Alternative Retail Electric Suppliers" consistent with new law.  
The initiating order adopted emergency rules that will automatically expire 150 days 
from February 19, 2010, or on July 19, 2010.  

The following parties submitted petitions to intervene:  BlueStar Energy Services, 
Inc. (“BlueStar”), the Citizens Utility Board (“CUB”), Commonwealth Edison Company 
(“ComEd”), the Coalition of Energy Suppliers (“Coalition”), the Illinois Competitive 
Energy Association (“ICEA”), certain members of the Illinois Industrial Energy 
Consumers (“IIEC”), and the Retail Energy Supply Association (“RESA”).  

A status hearing was held on March 19, 2010 where a schedule for the filing of 
formal comments was established.  CUB, ComEd and IIEC submitted initial verified 
comments. Reply comments were filed by Staff and the RESA. ComEd submitted 
surreply comments. A Proposed Order (“PO”) issued on May 17, 2010.  Thereafter, 
briefs on exceptions were filed by Staff and by ComEd.  Further, the ICEA, IIEC and 
ComEd each filed reply briefs on exceptions.  Finally, at the open invitation of the ALJ, 
additional comments came from both Staff and the IIEC. 

1. CUB proposals 

There were five proposed language changes recommended by the CUB. The PO 
found acceptable two of CUB’s proposals. 
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Section 451.340 (New) 

CUB proposed adding a provision to Section 451.340 that would have the ARES 
to demonstrate, and the Commission to consider, complaints by consumers and the 
alternative retail electric supplier’s involvement in the Commission’s complaint process 
in determining managerial resources and ability to provide service.  The PO agreed that 
the proposal by CUB, as amended by Staff, speaks of factors that will provide this 
agency and the public with stronger assurance that consumers are being protected.  No 
exceptions were filed and thus these changes remain adopted for the rule.  

Section 451.310(c) 

CUB proposed adding language (to follow Section 451.310(b) in the First Notice 
Rules) that would require an applicant to disclose whether it had been denied a license 
in other states, whether its license had been suspended or revoked in other states, 
whether applications for license are pending in other states, and the disposition of 
complaints and lawsuits against the applicant. The PO accepts CUB’s proposed 
language together with Staff’s additional modifications finding that this information is 
critical to a full vetting of an ARES applicant seeking certification in Illinois. No 
exceptions were filed and thus this change stands. 

Section 451.310 (c) 

CUB recommended adding the phrase “and the applicant’s sales agents” to what 
is, at present, Section 451.310(c) in the FNR, so as to ensure that the “applicant’s sales 
agents are also required to comply with Section 451.310:” (CUB Comments at 4) Giving 
careful attention to CUB’s intertwined proposal, and the arguments in response to that 
recommendation, the PO found more convincing the positions taken by Staff and the 
RESA in objecting to this change.  As pointed out by these objectors, a different 
conclusion might evolve if Code Part 454 were not in effect or if the Commission were 
not engaged in a rulemaking on Code Part 412. But, such is the case and the 
Commission is acutely aware that having duplicative rules is not only unnecessary but it 
also engenders confusion and misunderstandings - all of which good rulemaking seeks 
to avoid. The whole of CUB’s proposal in this instance was rejected and no exceptions 
were filed in the matter. 

Section 451.380  

CUB suggested incorporating a process by which a party to the application 
process, having serious concerns about the ARES’s certification application, is able to 
request that extensive hearings be held. Staff indicted that there was a legal problem 
and the PO rejected CUB’s proposal due to a conflict with Section 16-115(b) of the Act.  
A rule is intended to implement the law and not in any way to change it.  Thus, the 
Commission would have no authority to accept the proposal at hand. No exceptions 
were filed. 
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Section 451.390  

CUB suggested specific language allowing the Commission to deny “with 
prejudice” any application that does not include the information required by Part 451on 
grounds that the Commission’s time is valuable and it is the obligation of the ARES to 
provide the requisite documentation to warrant the grant of a certificate of service 
authority.  Staff and RESA objected. The PO agreed with Staff and the RESA that 
CUB’s proposal is, for these many reasons, simply unnecessary. Moreover, the 
Commission has the power to manage its dockets and make rulings warranted by the 
particular facts and circumstances of each individual case. No rule, unsupported by 
statute, should encroach upon to either expand or to diminish the Commission’s 
authority in any way. The proposal was rejected and no exceptions were taken. 

2. RESA Proposal 

Section 451.710 

RESA noted that proposed Subsection 451.710(f) appears to require “pre-
approval” of the acquisition of customers by one ARES from another ARES.  While it 
had no objection to reporting such an acquisition, RESA did object to the requirement 
that any such purchase or transfer of customer accounts be reported “no later than 30 
days prior to the execution of the transaction”.  RESA made clear that it would not 
object to proposed Subsection 451.710(f) if this reporting requirement were revised to 
read “30 days after the execution of the transaction” rather than “30 days prior to the 
execution of the transaction”. The PO observed that neither Staff nor any other party 
objected to the RESA recommendations with respect to Section 451.710 (f).  Further, 
the arguments presented in support of the instant the proposal were reasonable, such 
that the modification was deemed acceptable.  No exceptions were filed on the matter.  

3. Staff Proposals 

Section 451.110 (a) (4); Section 451.220 (a) (4); Section 451.320 (a)(4) 

In the Rule, Sections 451.110, 451.220, and 451.320 set out the financial 
qualifications required for most applicants to become an ARES.  Each of these sections 
offers five separate options for demonstrating an applicant’s financial qualifications, i.e., 
subparts (a)(1) through (a)(5).  The revisions at issue pertain to Sections 451.110(a)(4), 
451.220(a)(4), and 451.320(a)(4).   

The proposed changes to the above subsections, for which consistency was 
sought, were in dispute from the very start of this proceeding.  Having set out a tentative 
conclusion in the PO, the ALJ remained open to consider further options.  This came 
from Staff in new proposed language set out in its brief on exceptions.  After considering 
the subsequent arguments from Staff, ComEd, the ICEA and the IIEC, the PO was in 
need of revision.  The instant Order finds this latest proposal by Staff to be reasonable 
and acceptable.  The language changes accepted in the instant Order apply in the 
same way to Sections 451.110 (a) (4); Section 451.220 (a) (4); Section 451.320 (a)(4) 



10-0108 

4 

4. Recommendation 

It is recommended that the Commission adopt the instant Order along with the 
attached Rule that reflects the decisions herein. 
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