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in water rates.      § 
 

OBJECTION AND RESPONSE TO 
ICC STAFF MOTION  

TO STRIKE PORTIONS OF LWA/ACLPOA INITIAL HEARINGS BRIEF 
 

 The Illinois Commerce Commission (ICC or Commission) Staff’s motion to strike 

portions of the Initial Hearings Brief of the Lake Wildwood Association (LWA) and Apple 

Canyon Property Owners’ Association (ACLPOA) should be denied since it is not well founded 

either in the law or Commission practice. 

 LWA/ACLPOA are compelled to file this Response within 26 hours of the 

Administrative Law Judge’s sue sponte order shortening the time to file a response to the ICC 

Staff motion.  LWA/ACLPOA makes this filing but without waving its objection to the much 

shortened filing deadline.  The Commission’s rule, 83 Ill. Admin. Code Section 200.190, 

provides that responses to motions are to be filed and served within 14 days after service of the 

motion.  The ICC Staff did not file its motion until a week after receiving the initial brief and 

three days before the reply briefs are due.  The ICC Staff did not file its motion as an 
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“emergency” motion or request expedited consideration.  The unilateral action of requiring an 

extremely shortened response time is inappropriate.  The ALJ’s action required a response filed a 

day before reply briefs are due and a reply to this response to be filed on the same day the reply 

hearings briefs are due.   

 The ICC Staff motion requests that portions of LWA/ACLPOA hearings brief that 

reproduce and refer to comments made at the Commission-conducted public forums and 

comments posted on the Commission’s own website be stricken.  The LWA/ACLPOA brief 

clearly states that the quoted material is from the public forums and that the materials are to be 

reviewed pursuant to the Public Utilities Act (PUA) 220 ILCS 5/8-306(n) and from the ICC’s 

own website pursuant to 220 ILCS 5/2-107. 

 The ICC Staff motion wants the ALJ and this Commission to ignore the plain language of 

these statutes.  The plain language of 220 ILCS 5/8-306(n) that provides for public forums 

conducted by the ICC:  “Reports and comments made during or as a result of each public forum 

must be made available to the hearings officials and reviewed when drafting a recommended or 

tentative decision, finding or order pursuant to Section 10-111 of this Act.”  This provision was 

enacted in 2006.  P.A. 94-950, effective June 27, 2006.  Because the hearings officials must by 

statute review the public forum comments, it is entirely appropriate to include the comments in 

any brief filed at the Commission.  The ICC Staff motion also asks the Commission to make a 

nullity the statutory provision requiring the Commission to “provide a web site and a toll-free 

telephone number to accept comments from Illinois residents regarding any matter under the 

auspices of the Commission or before the Commission.”  220 ILCS 5/2-107.  This provision was 

enacted in 2007.  P.A. 95-0127, effective August 13, 2007. 
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 While the ICC Staff motion states that “Staff respects citizen participation in matters 

before the Commission,” the motion contradicts specific statutory requirements.  Staff Motion at 

3.  Section 8-306(n) and Section 2-107 codify two forms of citizen participation.  Section 8-

306(n) requires hearing officials to review the comments when drafting a recommendation.  

LWA/ACLPOA’s brief merely presents the report and findings to the ALJ as required by statute.  

The ICC Staff’s motion is not only contrary to these provisions but also undermines the purpose 

of these forms of citizen participation. 

 ICC Staff’s legal analysis is flawed in that it focuses on cases decided before the specific 

statutory language authorizing these two means of communications with the Commission were 

enacted by the Legislature.  The specific language of Section 8-306(n) applies when “any public 

utility providing water and sewer service proposes a general rate increase.”1  It allows for a 

public forum and requires that, if a public forum is conducted, the comments at the forum “must 

be made available to the hearing officials and reviewed when drafting a recommended or 

tentative decision.” 

 The Illinois Supreme Court has found that “[e]very amendment to a statute is presumed 

to have a purpose, and a court must consider the language of the amended statute in light of the 

need for the amendment and the purpose it serves.”  People v. Woodard, 175 Ill. 2d 435, 444 

(1997).  By amending the PUA in two consecutive years to specifically provide for public 

comments to be reviewed by the ALJ and the Commission, the obvious purpose of the 

amendments is to encourage meaningful public participation at the Commission.  It would be 

                                                 
1  The motion cites cases involving electric utilities and railroads, which do not fall under the precise 

language of the 2006 public act.   
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error for the Commission to ignore these provisions by striking portions of a brief that recite 

some of the comments made.  The legislative purpose of the amendments is for the Commission 

to review the comments as required by the language of these amendments to PUA.  

Moreover, this Commission “must construe the statute as written and must not add 

exceptions or change the law so as to depart from the statute’s plain meaning.”  Department of 

Transportation v. East Side Development, LLC, 384 Ill. App. 3d 295, 298 (3rd Dist. 2008).  

“When a statute is amended, it may be presumed that the amendment was made for some 

purpose and the statute should be construed as to give effect to the intended purpose.”  Id.  The 

ICC Staff’s motion to strike is an attempt to create an exception to depart from the statute’s plain 

meaning—that citizen comments are to be “made available to the hearings officials and reviewed 

when drafting a recommended or tentative decision, finding or order.”  Section 8-306(n). 

 The ICC Staff ignores the changes to the PUA in 2006 and in 2007 and instead focuses 

solely on cases decided before the statute was amended.  The cases decided before the statute 

was amended are meaningless for interpreting the statutory requirements under the 2006 and 

2007 amendments, where the cases conflict with those amendments.  “Where statutes are enacted 

after judicial opinions are published, it must be presumed that the legislature acted with 

knowledge of the prevailing case law.”  Illinois Campaign for Political Reform v. Illinois State 

Board of Elections, 382 Ill. App. 3d 51, 59 (1st Dist. 2008), citing Burrell v. Southern Truss, 176 

Ill. 2d 171, 176 (1997).  Thus, when amendments are made to the law after court opinions, it is 

presumed that the legislature intends a different construction.  Id.  As a result, the cases 

interpreting the PUA before the amendments concerning public forums and the Commission’s 
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mandatory review of the comments simply are not relevant to interpreting the amended statutory 

language. 

Finally, the ICC Staff attempts to justify its motion by arguing that the comments are 

hearsay and must not be considered by the Commission in making its decision.  However, 

“[t]here is no rule of construction which allows the court to declare that the legislature did not 

mean what the plain language of the statute imports.  Where an enactment is clear and 

unambiguous, the court is not free to depart from the plain language and meaning of the statutes 

by reading into it exceptions, limitations, or conditions that the legislature did not express.”  

Woodard, 175 Ill. 2d at 443.  LWA/ACLPOA’s brief restates the comments as those comments 

are to be used under PUA, nothing more and nothing less.  Using the language in the public 

forums as provided under the statute in the brief is not improper and that language should not be 

stricken. 

 Moreover, ICC Staff’s concern that repeating public forum language in a brief 

contaminates the hearings process is contrary to past Commission action.   In Illinois-American 

Water Company, proposed general increase in water and sewer rates, Docket No. 09-0319, the 

Final Order quoted from comments made at the public forums and on the Commission’s website.  

See Final Order at 197-201.  The ICC Staff in its Brief on Exceptions in that case objected to the 

inclusion of the comments in the Final Order by raising some of the same arguments as it asserts 

in its current motion to strike, Staff BOE at 13, but was overruled by the Commissioners.  Thus 

the Commissioners themselves have demonstrated compliance with the statutory requirement to 

consider public comments and public forums when issuing an order. 

 The ICC Staff’s motion to strike should be denied. 
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Respectfully submitted, 

 

___/s/ Richard C. Balough_____ 

Richard C. Balough 
Cheryl Dancey Balough 
BALOUGH LAW OFFICES, LLC 
1 N. LaSalle St. Ste. 1910 
Chicago IL 60602-3927 
313.499.0000 
rbalough@balough.com 
cbalough@balough.com 
 
Attorneys for Lake Wildwood Association, Inc. and 
Apple Canyon Lake Property Owners’ Association 
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 I, Richard C. Balough, do hereby certify that a true and correct copy of Lake Wildwood 

Association and Apple Canyon Lake Property Owners’ Association’s Objection and Response to 

the ICC Staff’s Motion to Strike has been served via electronic means on the eDocket service list 

on this 24th day of June 2010. 
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