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 These Surreply Comments are submitted on behalf of BlueStar Energy Services, Inc. 

("BlueStar") in response to rebuttal comments of other parties filed April 22, 2010. 

  

 I. Introduction 

  

 BlueStar reiterates its strong support for the adoption of well-balanced rules that provide 

meaningful consumer protections while fostering the development of the competitive retail mass 

electricity market in Illinois.  In this vein, BlueStar agrees with the Retail Energy Supply 

Association ("RESA") that "certain proposals made by parties in their initial comments, while 

well-intended, would actually operate to restrict competitive offerings, but not afford any 

additional protection to consumers." (RESA Reply Comments at 1.)  

 

II. Rescission Period Is a Hotly Contested Issue 

  

 BlueStar is not surprised that the rescission period has attracted the greatest amount of 

attention in this rulemaking.  Serious disagreement exists regarding the proposed rescission 

periods.  Contrary to Citizens Utility Board ("CUB") and People of the State of Illinois ("AG" 

and, collectively with CUB, "CUB/AG") representation that "[t]he development of [the 

rescission] periods was done after careful and deliberate evaluation of the existing consumer 
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protection laws. . .by all participants in the workshops sponsored by the Office of Retail Market 

Development ('ORMD').” (CUB/AG Reply Comments at 4.)  The amount of comments devoted 

to this single issue proves, beyond a shadow of a doubt, that parties are miles apart from reaching 

any semblance of consensus.  To even suggest that the proposed ten-day rescission period and 

penalty-free termination period included in the Proposed Rule are the end result of consensus 

"over two years of discussion and deliberation on consumer protections" is, therefore, 

disingenuous at best. (Id.)  

 In support of CUB/AG’s position that the rescission period has already been decided by 

the Illinois Commerce Commission (the "Commission" or "ICC"), CUB/AG appear to rely on a 

supposed ORMD workshop consensus and Ameren’s UCB/POR Tariff that contains a 10-day 

rescission period even though there was neither testimony filed on this issue by any party nor a 

single mention of the word “rescission” in the Commission’s Order approving Ameren’s 

UCB/POR offering. (See In re Ameren Illinois Utilities UCB-POR, ICC consolidated Docket No. 

08-0619, Final Order, August 19, 2009.)  Even more troubling is that CUB/AG has chosen to 

ignore the fact that one party, BlueStar, has a pending complaint before the Commission on this 

so called “consensus” position. (See BlueStar Energy Services, Inc. v. Central Illinois Light 

Company d/b/a AmerenCILCO, et al., ICC consolidated Docket No. 09-0460.)  Not only has 

CUB/AG chosen to misrepresent that consensus has been reached on this issue, it goes on to 

ignore the Commission’s own prescription as to how such unresolved issues are to be addressed.  

In the Commission’s August 19, 2009 POR/UCB Order, which did not mention the 10-day 

rescission window, the Commission set forth a specific approach to govern what consumer 

protection measures should and should not be included in AIU's Final UCB/POR Tariff.  In 

particular, the Commission stated: 

 

Whatever consumer education and protection measures result from the ORMD 

workshops, a practical means of implementation within the statutory framework 

must be utilized. Certainly not all of the consumer education and protection 

methods to result from the ORMD workshops are appropriate for inclusion in 

AIU’s tariffs. Nor is it likely that all such methods will even be agreed upon by 

workshop participants. Those aspects of consumer education and protection 

already addressed to at least some extent in AIU’s tariffs, or logically tied to 

existing consumer education and protection provisions in AIU’s tariffs, should be 

added to the tariffs if consensus can be reached on them in the ORMD workshops. 
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(In re Ameren Illinois Utilities UCB-POR, ICC consolidated Docket No. 08-0619, 

Final Order, August 19, 2009 at 47.) 

 

 The Commission further clarified that only those consumer protection measures “upon 

which consensus is developed in the OMRD workshops” should be included in AIU’s Final 

UCB/POR Tariff. (Id. at 48.)  With regard to those consumer protection provisions that were 

“not agreed upon in the ORMD workshops,” the Commission laid out two options.  Either AIU 

could submit a separate tariff including provisions disputed during the workshops so that 

Commission could “suspend these disputed provisions and investigate them without delaying 

implementation of those agreed upon provisions.” (Id.)  Alternatively, those consumer protection 

 measures discussed in the workshops that were “not appropriate for inclusion in AIU’s tariffs” 

could be considered as part of formal rulemaking. (Id.)   

  

 Clearly, there was neither consensus among OMRD participants as to the 10-day 

rescission period nor was such a provision “agreed upon.”  Accordingly, under the plain wording 

of the Commission’s Order, the 10-day rescission window should not have been included in 

AIU’s Final UCB/POR Tariff.  However, despite the Commission’s clear directive, AIU 

included the 10-day rescission window in its Final UCB/POR Tariff.  As noted above, BlueStar 

has since filed a complaint with the Commission challenging the Final UCB/POR Tariff 

specifically because "consensus” could not be reached on the 10-day rescission window in the 

ORMD workshops. (See BlueStar Energy Services, Inc. v. Central Illinois Light Company d/b/a 

AmerenCILCO, et al., ICC consolidated Docket No. 09-0460.)    

  

 In fact, as recent as June 10, 2010, Staff of the Illinois Commerce Commission ("Staff") 

acknowledged in written testimony in a related docket that the rescission period is “a highly 

contested issue” that has yet to be resolved by the Commission and, therefore, correctly 

recommends that “the issue of the appropriate rescission period is still in front of the 

Commission as part of the Part 412 rulemaking.” (See Proposal to Establish Rider PORCB 

(Purchase of Receivables with Consolidated Billing), ICC Docket No. 10-0138, ICC Staff 

Exhibit 1.0, June 10, 2010 at 26.)  In that testimony, Staff appropriately recommended that “the 

issue of rescission periods should be first and primarily addressed in a rule that is applicable to 

customers of both ComEd and AIU.” (Id.)  Staff finally realized “it would seem illogical for the 
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Commission to approve proposed tariff revisions that address the same issues that are currently 

pending in a rulemaking proceeding, which could invite inconsistent conclusions.” (Id.)  

Moreover, Staff correctly pointed out “that not every party participating in [ComEd’s POR/UCB 

docket] has intervened in this Docket, providing another reason not to rule on those proposed 

revisions here.” (Id.)  Staff concluded the rescission section of its testimony in this docket by 

saying it “recommends that the Commission use the more generally applicable rulemaking to 

arrive at its desired conclusion on this matter rather than the instant tariff investigation that is 

only applicable to ComEd customers.” (Id. at 27.) 

 

 For the reasons stated above, BlueStar maintains, as stated in its initial and reply 

comments, as well as additional comments provided below, that the issue of rescission period is 

far from resolved.  As discussed below, the Proposed Rule: (1) rejects the common and 

traditional definition of rescission period; (2) fails to address why existing applicable Statutory 

and Administrative Rescission Rules regarding the rescission period should be abandoned; (3) 

confuses and combines contractual rescission rights with enrollment cancellation rights; (4) adds 

an additional penalty-free rescission period that begins after the customer’s first bill; and (5) 

mistakenly uses the natural gas industry and its applicable Statutory and Administrative Rules as 

the appropriate benchmark, while ignoring the fact that the electricity market has marked 

industry differences, and as such, the General Assembly and Commission have appropriately 

established unique statutes and rules to govern the retail electric industry in Illinois.  

  

 

 A. Distinction Between Rescission and DASR Cancellation Rights  

  

 The proposed draft would make three major changes to well-established rescission 

periods.  First, Staff's proposed definition would not only extend the rescission period from 3 to 

10 calendar days.  Second, it would also start the clock on the period from the date of the utility's 

acceptance of an enrollment, rather than the signing of the contract.  Third, CUB/AG contends 

“[t]he Proposed Rule contains two ten-day rescission periods: the first period begins when the 

customer enrollment request is processed by the utility; and, the second period begins when the 

customer receives the first bill.” (See Proposed Rule at Sections 412.10 and 412.230) (CUB/AG 

Reply Comments at 2-3.)  
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 BlueStar stands by its earlier comments that the appropriate rescission period, as defined 

in existing electric statutes and administrative rules, is 3 not 10 calendar days. (See 83 Ill. Adm. 

Code 453.40(a)(4) and Section 2EE of the Consumer Fraud and Deceptive Business Practices 

Act.)  No party has provided either adequate justification to radically alter the definition of the 

prescribed 3-day rescission period or rationale why the General Assembly and approved 

Administrative Rules must be changed to more than triple the time allotted to the existing 

rescission time frame.  Evidence to change the 3-day prescribed rescission window has been 

wholly inadequate.  

  

 It is also imperative to recognize that Staff, AG/CUB, and ComEd have radically altered 

the traditional definition of a rescission period (aka “buyer’s remorse” period).  (See CUB/AG 

Reply Comments at 3-4; Staff Reply Comments at 33-34; and ComEd Reply Comments at 3-4.)  

Under the traditional definition of a rescission period, a customer is allowed to rescind a 

contract, for whatever reason, after a specified period from the date of signing the contract.  

BlueStar stands by its earlier comments that this is the only meaning that should be used.  

(BlueStar Reply Comments at 2-6.)    For this reason, BlueStar urges continued acceptance of the 

common meaning of the term rescission as noted by RESA in its reply comments to mean: 

 

To abrogate or cancel a contract putting the parties in the same position they 

would have been in had there been no contract (Merriam Webster dictionary, 

online, 2010.) (RESA Reply Comments at 16.)   

 

 It is clear that several parties have not only changed the definition of rescission period but 

have confused and combined the concept of rescission with the DASR enrollment and 

cancellation process.  These are separate and distinct concepts.   RESA is absolutely correct 

when it states “it is inappropriate to tie the issue of rescission to the DASR enrollment 

transaction. (Id.)  BlueStar agrees that cancelling a pending enrollment process is a separate 

event that must not be confused with the right of "rescission of the agreement", as properly tied 

to the beginning a contract term. (Id.)  RESA correctly points out that ComEd has 

inappropriately tried to tie the issue of rescission to the DASR enrollment process by noting 

ComEd’s attempt to link “Direct Access Service Request (“DASR”) – and not the underlying 

contract – can be terminated or, more appropriately, “cancelled.” (Id.)  Accordingly, BlueStar 
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supports RESA's recommendation that, for the sake of clarity, it may be necessary to define the 

process for cancelling a pending enrollment transaction, and, if so, then this process should be 

distinctly termed, “cancellation of a DASR,” which clearly denotes that it has nothing to do with 

the rescission of a contract. (Id.)    

 

 It is also bizarre that Staff views and characterizes RESA's use of the date of the contract 

signing as the start to the rescission period because use of a contract signing date would in 

Staff’s mind, "fundamentally change the structure of the rescission period and would be 

impossible to implement." (Staff Reply Comments at 33.)  In fact, it is Staff's use of the 

“enrollment period” as the beginning point of the rescission period that is a radical departure and 

a fundamental structural change in the existing rescission period definition.  If Staff’s definition 

were adopted, it would require customers to understand the individual RES’s and utility's 

intricate internal enrollment processes.  A customer is aware of the time when he or she signed 

the contract but cannot and should not be expected to understand internal RES and/or utility 

enrollment processes.  This may require, for example, that the customer understand that the 

rescission period may vary depending upon whether they signed a contract after 4:00 p.m. on a 

weekday verses a weekend or a holiday as well as understand whether the RES or utility has any 

unique enrollment procedures that would delay the submission of the DASR and therefore the 

beginning of the rescission clock.  Staff and ComEd’s proposal is absurd and should therefore be 

rejected.   

 

 BlueStar joins RESA in its strenuous opposition that "any suggestion that the underlying 

service contract and all of its bilaterally negotiated terms and conditions should be rescindable by 

the customer through the EDI and DASR procedures implemented by the utility.” (RESA Reply 

Comments at 16.)  RESA is absolutely correct that "[i]t is not appropriate for the utility to play a 

role in interpreting, enforcing, or rescinding, individual parameters of a customer’s contract with 

a RES." (Id.)  Not only would adoption of this recommendation be a radical departure and 

fundamental structural change to the rescission period but it would also conjure up all sorts of 

contractual and related interference issues.   In conclusion, BlueStar echoes RESA’s call “to keep 

separate the terminology and policies surrounding the operational procedures of the retail electric 

market,” which pertain to the operational enrollment process, and “consumer protection rules 



7 
 

regarding a 'right of rescission' [which] pertain to the contractual relationship between a 

customer and the RES.” (Id.)    

 

 B. Penalty-Free Cancelation Period of a Contract for Up to 10 Days  

  After Receipt of the Customer's First Bill. 

 

 CUB/AG's proposed second rescission period would begin when the customer receives 

the first bill. (See Proposed Rule at Sections 412.10, 412.210 and 412.230 and CUB/AG Reply 

Comments at 2-3.)  CUB/AG continue to advocate for a rule that would add a second rescission 

period by allowing a customer to cancel a contract without penalty for up to 10 days after receipt 

of their first bill.  To be clear, BlueStar disagrees with CUB/AG assertion that the Proposed Rule 

contains a second ten-day rescission period "beginning when the customer receives the first bill." 

(CUB/AG Reply Comments at 2-3.)   

 

Section 412.230 Early Termination Fee 

Any agreement between a RES and a customer that contains an early termination 

fee shall disclose the amount of the early termination fee or the formula used to 

calculate the termination fee.  Any such agreement must also state that the early 

termination fee does not apply if the customer cancels the contract within the 

rescission period described in Section 412.210.  In addition, any agreement that 

contains an early termination fee shall provide the customer the opportunity to 

terminate the agreement without any termination fee or penalty within 10 business 

days after the date of the first bill issued to the customer for products or services 

provided by the RES.  This requirement does not relieve the customer of 

obligations for services rendered under the agreement prior to termination. 

 

 The Proposed Rule permits a customer to (1) rescind the agreement within 10 calendar 

days of the utility's acceptance of enrollment or (2) terminate the agreement within 10 business 

days of receipt of the first bill.  No part of proposed Section 412.230 provides that a customer 

may rescind the contract after receipt of the first bill.   To the contrary, proposed Section 412.230 

explicitly provides that the customer is not relieved of its obligations for services rendered (e.g., 

if the customer terminates its contract within 10 business days of receipt of the first bill, it owes 

for electricity provided under the first bill).  In fact, the Proposed Rule permits neither rescission 

nor termination of the agreement during the time periods from (1) ten calendar days after the 

enrollment is accepted by the utility to receipt of the first bill and (2) ten days after receipt of the 
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first bill to anytime thereafter.  Curiously, CUB/AG later in its reply comments appears to agree 

with this interpretation, as they state in their reply comments to RESA that "Staff's proposal to 

preclude the assessment of termination fees if a customer terminates the contract within 10 days 

of receiving the first bill does not 'create two distinct rescission periods.'" (Id. at 11.)   

 Assuming CUB/AG's reply comments intended to characterize BlueStar's position 

regarding the ten-day penalty-free termination period contained in the Proposed Rule that 

BlueStar recommended its elimination as well, BlueStar agrees with that characterization.  As it 

has set forth in its initial comments and maintained in its reply comments, "[i]f early termination 

fees are accurately disclosed, in an easy-to-understand, manner via the disclosure statement prior 

to the execution of the contract, then consumers should not be allowed to game the system by 

canceling their agreement simply because a better deal comes along a month later." (BlueStar 

Initial Comments at 8.)  BlueStar agrees with RESA that the proposed rescission policy 

undermines not only the General Assembly’s intent, but also furthers the Commission's 

continued efforts to create a robust competitive market, complete with a wide-variety of products 

and services, for all Illinois customers." (RESA Reply Comments at 2-3.)   

 

 BlueStar would like to note that if the parties' real concern is that customers be allowed to 

cancel (without a termination fee) contracts in instances where the price the customer contracted 

at differs from the price that appears on their first bill, then BlueStar would support this limited 

exception.  However, BlueStar would caution that this slight concession would be limited to the 

rare exception whereby a customer is billed at a different rate than reflected in the contract.   It is 

not BlueStar's understanding, however, that the proposed rule was intended to capture this 

unique instance, but if parties were interested in restricting the penalty-free option to these 

limited circumstances, then BlueStar would likely support such a proposal.  

  

 C. Use of Natural Gas Industry as Model for Proposed Rule 

 CUB/AG state that the rescission period contained in the Proposed Rule is modeled after 

the rescission period contained in the provisions applicable to the natural gas industry (CUB/AG 

Reply Comments at 3) and believe that the consumer protections in the proposed rescission 

period and penalty-free termination periods are "not based on just assumptions of consumer 

confusion but on experiences of consumers in the transition to the competitive natural gas 
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market" (Id. at 5).   First, BlueStar asserts that any proposal to change the existing policy 

judgment regarding a rescission period must be supported by evidence and data, showing that the 

existing rescission periods established by the General Assembly for the electric industry are 

problematic or no longer viable.  As BlueStar has maintained, only after a careful evaluation 

takes place, which requires identification plus supporting evidence, should the existing rescission 

window be changed. (BlueStar Reply Comments at 3.)  Second, gas and electricity are two 

entirely different commodities, and as such, the Illinois requirements for gas and electricity are 

codified separately in different PUC statutes or consumer protection statutes such as the Illinois 

Consumer Fraud and Deceptive Business Practices Act and/or in separate Administrative Rules, 

specifically designed to protect electric mass market, which distinctly separates rules for Electric 

Service Providers and Alternative Gas Suppliers. (Id. at 7.)    

  

III. Penalty-Free Early Termination and Termination Fee Caps 

 

 Contrary to CUB/AG's assertion that BlueStar "would like to believe that residential 

consumers are as sophisticated as large industrial consumers," BlueStar recognizes the intended 

distinction already made by the Commission regarding a customer's early exit from its contract 

in its implementation of the rescission provisions in 83 Ill. Adm. Code 453.40(a)(4) and Section 

2EE of the Consumer Fraud and Deceptive Business Practices Act for residential and small 

business customers only. (Id. at 3.)  CUB/AG's assertion regarding lack of customer 

sophistication appears to state that they believe that customers are not sophisticated enough to 

understand that when a price for a product or service (never mind a commodity) in the market 

drops, a customer will not, if permitted, terminate his or her long-term fixed-price contract free 

of charge in order to pursue that lower price. (Id. at 5.)  Participants in free markets of all types 

possess that minimal level of "sophistication."  As BlueStar has previously mentioned, such 

uncertainty in retail electric suppliers' contracts will likely result in higher prices to consumers, 

as additional risk of penalty-free termination premiums will be charged to account for the longer 

period of uncertainty. (BlueStar Reply Comments at 3.)    

 

 BlueStar agrees with Staff’s cautionary recommendation to the Commission to “exercise 

caution when it comes to eliminating or capping early termination fees.” (Staff Reply Comments 
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at 43.)  In this same vein, BlueStar adds the same level of caution to Staff's alternative proposal 

to permit a customer to avoid a termination fee once in a 12-month period. (Id. at 41-42.)  While 

Staff believes this approach to "strike a balance between consumer protections and financial risk 

to RESs," the market risk of customers "gaming" the system is not eliminated. (Id. at 41.)  

Although not entirely clear from Staff's proposal, it is presumed that the "once in a 12-month 

period" refers to a period with one particular RES and not all RESs licensed in the Illinois 

market, so a customer may engage in the same "gaming" but stagger its terminations among 

multiple RESs until the 12-month period has elapsed with the initial RES. (Id.)  Also notably 

absent from Staff’s revised proposal was any elaboration as to how a customer’s exercise of a 

cancellation within the no-cancellation-fee window would be tracked, or how suppliers could 

enforce the limed, one-time ability of a customer to avoid termination fees during this period.  

Staff’s proposal, albeit well-intended, is short on details and fraught with potential gaming, 

contractual, and enforcement problems.  

 

 BlueStar affirms the Illinois Competitive Energy Association's ("ICEA") observation 

that, while the General Assembly clearly contemplated the existence of customer contracts with 

early termination penalties, the General Assembly chose not to impose a cap on early termination 

fees for electric providers." (ICEA Reply Comments at 11-12)  Contrary to CUB/AG’s assertion 

that companies use early termination fees as a way to make money, RESA correctly 

characterizes early termination fees as simply a means to recover damages due to a breach. 

(CUB/AG Reply Comments at 10-11 and RESA Reply Comments at 5.)  BlueStar agrees with 

RESA “that no reputable retail electric provider has a business model that focuses on making 

money from cancellation fees.” (RESA Reply Comments at 5.)    

 

 RESA correctly notes that the proposal to initiate a cap on early termination fees "would 

eliminate the availability of certain fixed-price offerings, or at the very least severely limit the 

terms of such products, which defeats the purpose of such a product – budget certainty (Id. at 

3.)"  BlueStar also agrees with RESA that "no evidence [has been] presented that 'excessive 

termination fees' are an issue in the Illinois retail electric market and there is no evidence of 

excessive complaints relating to the amount of ETFs in the retail electric marketplace." (Id. at 4.)  

BlueStar agrees that the early termination fee cap of $50 is an entirely arbitrary amount, which is 
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supported by no evidence as to its appropriateness versus some other amount, either more or less 

than $50. (Id.)  Finally, BlueStar echoes RESA’s claim that it “is unaware of any other 

competitive retail electric market with early termination fee caps.” (Id. at 3.) 

 

 BlueStar agrees with Staff's recommendation that the Commission strictly enforce the 

uniform disclosure statement ("UDS") rules and the provisions of the Proposed Rule that require 

RES to disclose the relevant contract terms to the customer. (Staff Reply Comments at 44.) 

However, BlueStar is then surprised at the Staff's extension of its argument that currently-

enacted UDS violation consequences are insufficient to protect customers, so that the penalty-

free early termination period is necessary. (Id.)  If strict enforcement of UDS rules protect 

sufficiently to deem early termination fee caps unnecessary, those same UDS rules should also 

protect customers regarding disclosure of the contract terms so that a penalty-free termination 

period is equally unnecessary.    

  

 As BlueStar has previously stated under other provisions above, it agrees with RESA that 

"the proper role of consumer protection regulations is not to dictate the permissible terms and 

conditions for a specific product or service, but instead should ensure transparency and full 

disclosure. . . . Ultimately, it will be customers who decide what business models are 

'permissible' by exercising their right to choose." (RESA Reply Comments at 5.) 

 

 As is shown above, the proposed rescission and penalty-free termination periods are NOT 

"in fact the result of concerted effort amongst a wide variety of stakeholders" as CUB/AG 

contend but rather Staff-proposed periods that intend to replace rules enacted by the General 

Assembly after careful and thoughtful evidentiary examination. (CUB/AG Reply Comments at 5.) 

 

IV. Dispute Resolution 

 BlueStar agrees with RESA that the proposed timeframe of 14 days to investigate a 

customer complaint "represents a maximum allowable timeframe" (RESA Reply Comments at 8.) 

and maintains that "good" customer service will almost certainly respond faster than the 

maximum period. (BlueStar Reply Comments at 15.)  BlueStar further agrees with RESA that 10 

business days is an appropriate maximum amount of time to respond to complaints and that the 
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five-day timeframe proposed by CUB/AG is an insufficient amount of time, especially with an 

undefined and unclear requirement to "investigate." (RESA Reply Comments at 8.)  

 

V. Complaints 

 BlueStar continues to agree with RESA that "[i]f the summary simply provides raw 

numbers of complaints without regard to market share or level of business activity of the RES, or 

validity of the complaint, the information provided will be of little or no value and could 

potentially be misleading.” (RESA Initial Comments at 8.)  BlueStar also supports RESA's 

clarifications regarding Dominion Retail, Inc.'s ("Dominion") initial comments that an explicit 

reporting of complaints per customer in addition to number of total complaints easily provides 

proprietary and confidential total customer information and that "[d]isclosure of complaint ratios 

significantly impacts the reputation of the RES in the marketplace, and therefore should be 

carefully considered.” (RESA Reply Comments at 9.)   

 

 While BlueStar appreciates Staff's recommendation that "the Commission should not 

attempt to specify a precise method of displaying customer complaints in [the Proposed Rule]," 

BlueStar strenuously disagrees that the Commission has been adequately presented with enough 

input to develop a metric to measure legitimate complaints. (Staff Reply Comments at 50.)  First, 

BlueStar maintains that "[o]nly formal complaints should be tracked and. . .that a collaborative 

process be established and facilitated through the Office of Retail Market Development's 

workshops in order to adequately address these important issues.” (BlueStar Reply Comments at 

18.)  For reasons previously stated, only valid formal complaints should be tracked and reported.  

Questions or invalid complaints such as “I think electric rates are too high.” should not be 

recorded as a valid complaint.  BlueStar remains concerned that the Proposed Rules do not 

adequately define a valid complaint and that Staff does not believe that it is necessary to receive 

input as to how such a metric should be derived and applied. (Staff Reply Comments at 50.)  

Without carefully structured metrics, the number of complaints could provide a false picture of a 

supplier’s performance, which in turn if reported as such, could cast the RES’s reputation in an 

unfair light that could ultimately be detrimental to the RES. (See Dominion Initial Comments at 5 

and RESA Reply Comments at 8.)  Moreover, BlueStar believes if such metrics are going to be 

posted by the Commission so that consumers may make informed decisions as to whether to 
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switch from the utility and/or to another RES, then not only should the suppliers' valid 

complaints be tracked and posted but so should the same metrics and reporting be applicable to 

the utilities so that customers get a complete comparison.  

   

 Lastly, BlueStar concurs with Commonwealth Edison Company ("ComEd") that RES 

customer complaints should be directed to the RES and not the utility and that "a complaint may 

in fact be a simple misunderstanding that can quickly be addressed by the RES itself . . . .” 

(ComEd Reply Comments at 1-2.)    

 

  VI. Door-to-Door Solicitation 

 BlueStar agrees with RESA that agent, broker and consultant ("ABC") problems are not 

necessarily "a product of a lack of affiliation with the RES.” (RESA Reply Comments at 12.)  As 

BlueStar set forth in its initial comments, it believes all ABC-related requirements are best 

positioned in the recently-adopted 83 Ill. Admin. Code 454 - Licensure of Retail Electric Agents, 

Brokers, and Consultants. (BlueStar Reply Comments at 9.)    

 

VII. Pricing on a Per-kWh Basis 

 BlueStar continues to support CUB/AG's position that "customers need to be able to 

compare the price of a utility service product with the price of a RES supply product as 

accurately as possible.” (BlueStar Reply Comments at 11.)   BlueStar wants to make clear, 

however, that it agrees with RESA that "any potential requirement to price power and energy 

service, exclusively on a per-kilowatt-hour (kWh) basis could also restrict product offerings and 

innovation [emphasis added]," and believes that fixed bill products and other product and 

innovation must not be restricted, so long as properly disclosed. (RESA Reply Comments at 14.)  

BlueStar further agrees with RESA that "the Commission try to facilitate, to the extent possible, 

apples-to-apples comparison of products through other avenues outside of a formal rulemaking, 

such as a price-comparison web site that could facilitate a per-kWh disclosure by using pre-

determined usage-proxy levels.” (Id. at 15-16.)  BlueStar supports Staff's recommendation that 

such concerns be addressed in additional disclosure in the uniform disclosure statement. (Staff 

Reply Comments at 19.) 
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VIII. Call Center Requirements 

 BlueStar agrees with RESA that "call center" is not properly defined and that it is unclear 

whether a "RES internal customer care group would constitute a 'call center.'" (Id. at 17.) 

BlueStar also joins Dominion in questioning why a RES must include a notice to its customers 

every six months providing the "call center" contact information and collect and report customer 

service data when utilities have no such requirement. (Dominion Reply Comments at 8.)  

Furthermore, as Dominion points out, customer service phone calls, in general, are not an 

appropriate metric, as many forms of inquires that are not necessarily complaints should not be 

viewed or measured in a negative light. (Id.)  If a "RES internal customer care group" would not 

qualify as a "call center," BlueStar would oppose the proposed requirements, and BlueStar agrees 

with RESA that "[o]nly if the terms are universally understood and applied, in order to facilitate 

as much of an apples-to-apples comparison as possible, would such a reporting requirement have 

any value to Commission Staff.” (RESA Reply Comments at 18.)  In any event, BlueStar 

continues to assert that additional customer call center and reporting requirements are 

unnecessary because they are redundant to Section 410.45 - Customer Call Centers of the Illinois 

Administrative Code. (BlueStar Reply Comments at 16-17.) 

 

 BlueStar further agrees with RESA that any "information contained in the suggested 

report is of a highly confidential and proprietary nature" and "[a]ny metrics related to call 

volumes and other metrics that account for call volumes should automatically be provided 

confidential treatment by the Commission and kept under strict confidence." (RESA Reply 

Comments at 18.)  BlueStar agrees that the call center issue is one that has had little collaboration 

so far, and the rules are not currently well-defined.  Staff even recommends that the call center 

requirements currently enacted and set out above not be duplicated. (Staff Reply Comments at 

16-17.)  As such, a workshop discussion overseen by ORMD is the best place to further discuss 

these issues prior to any adoption of related rules. 

 

IX. Product Descriptions/Renewable Energy Credits 

 BlueStar continues to conceptually agree with CUB/AG that it is important to address 

what constitutes a "green" product offering (BlueStar Reply Comments at 15.); however, 

BlueStar also questions with RESA and Staff "why CUB and the AG do not believe renewable 
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energy credits ('RECs') and/or alternative compliance payments ('ACPs') associated with meeting 

a renewable portfolios standard ('RPS') does not constitute 'green' or 'renewable energy’." (RESA 

Reply Comments at 21.)  As the ICEA stated, ARES may well try to differentiate themselves in 

their approach to "green" products offerings and fulfillment of RPSs. (ICEA Reply Comments at 

10.)  As it previously stated in its reply comments, BlueStar again points out that "[n]umerous 

entities such as the Federal Trade Commission, other state and federal commissions, regional 

organizations as well as well-established organizations such as Green-e have developed 

comprehensive rules and Codes of Conduct and Customer Disclosure Requirements that member 

participants are required to follow, and therefore all of these existing requirements should serve 

as the beginning point for discussions.” (BlueStar Reply Comments at 15.)  BlueStar stands 

behind all its comments on this product description matter, especially in its belief that the 

ORMD's existing informal workshop process is best suited for an early and thoughtful review of 

defining "green" product offerings.” (Id.) 

 

X. Affiliate Name and Logo Use 

 BlueStar agrees with RESA that "there should be adequate disclosures to ensure 

customers have a clear understanding that a RES, including utility affiliates, are not selling on 

behalf of the utility . . . [and that] any additional rules should simply prevent RESs from 

misrepresenting themselves as the local utility.” (RESA Reply Comments at 21.) 

 

XI. Applicability of the Proposed Rule to Large Industrial and Commercial 

Customers 

 BlueStar agrees with the Illinois Industrial Energy Consumers ("IIEC") that "the 

application of [the Proposed Rule] to ARES serving large industrial and commercial customers is 

contra to the current existing regulatory and consumer protection framework . . . as they are 

sophisticated purchasers of electricity with the technical and legal resources they need to protect 

themselves in the process of purchasing and contracting for electric supply.” (IIEC Reply 

Comments at 1.)  

 

XII. Do Not Market List 



16 
 

 BlueStar agrees with ICEA's proposed additional language to Section 412.410 do not 

market list and suggested "exception for utility bill inserts designed to highlight electric choice in 

general. . . or promote referral programs." (ICEA Reply Comments at 21.) 

 

XIII. Requirement to Inform the Commission Prior to Initiating Marketing 

 BlueStar disagrees with Staff and ComEd regarding a "recommendation to modify 

Section 412.310 to add the requirement that the RES inform Commission Staff before it initiates 

marketing to residential and small commercial customers.” (Staff Reply Comments at 21.)  

BlueStar believes that such a recommendation is entirely vague in nature and questions why 

residential licensure with the Commission is insufficient notification of its proposed activities.  

Would a mere phone call, voice message, or e-mail to a Staff member suffice?  Additional 

information regarding a proposed provision is necessary regarding the formality of the 

notification, the party of notification and other related provisions before a rule should be 

adopted.  Furthermore, such a proposal raises competitive issues to the extent that a retail 

supplier must tip its hand to the utility (which may have an affiliate competitor) prior to market 

entry. 

 

XIV. Direct Mail Solicitation 

 BlueStar joins RESA in its disagreement with Staff on its recommendation that any direct 

mail solicitation contain the uniform disclosure statement. (RESA Reply Comments at 28.)  If 

such provisions are adopted, the implications would be that all direct mail solicitation would 

physically be no less than a multi-page booklet, disallowing a postcard or simply directing the 

recipient to the RES's website.  Additionally, BlueStar maintains its position that "if the RES’s 

direct mail piece or email does not solicit customers for enrollment onto a specific product or 

service, then no UDS can be provided, as each unique product and service will have its own 

corresponding UDS." (BlueStar Reply Comments at 21.)  The implications of including every 

possibly relevant product's UDS in direct mail solicitations clearly may eliminate direct mail 

solicitation as a possible form of advertising for RESs due to its prohibitive production and 

mailing costs.  This proposal defies the very purpose of the UDS, which is to inform the 

customer in a uniform manner of the salient terms and conditions contained in the customer’s 

agreement. 










