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 These Surreply Comments are submitted on behalf of the Retail Energy Supply 

Association (“RESA”)1 in response to the reply comments of other parties filed April 22, 2010 in 

this proceeding. 

 

I. INTRODUCTION 

 

 At the outset, RESA reiterates its strong support for the adoption of consumer protection 

standards.  A robust competitive market is fostered by reasonable consumer protection rules that 

ensure the integrity of the marketing process while simultaneously promoting broad and popular 

product offerings.   

 

 Having stated the foregoing, RESA believes that Staff’s red-line modifications of the 

proposed rule (submitted as part of Staff’s reply comments) come close to striking a perfect 

balance between providing adequate consumer protections, while also encouraging the 

development of a robust competitive market with diverse product offerings, with one major 

                                                 
1 RESA’s members include ConEdison Solutions; Constellation NewEnergy, Inc.; Direct Energy Services, LLC; 
Energy Plus Holdings, LLC; Exelon Energy Company; GDF SUEZ Energy Resources NA, Inc.; Gexa Energy; 
Green Mountain Energy Company; Hess Corporation; Integrys Energy Services, Inc.; Just Energy; Liberty Power; 
PPL EnergyPlus; Sempra Energy Solutions LLC.  The comments expressed in this filing represent the position of 
RESA as an organization but may not represent the views of any particular member of RESA. 



exception.  RESA’s primary concern remains the negative impact on customers including a 

limitation on fixed offers and higher prices due to the inclusion of risk premiums – that will 

result from allowing customers to cancel a contract without penalty after receipt of their first bill 

from a Retail Electric Supplier (“RES”).  This unique feature of Staff’s proposed rules – RESA 

is not aware of a similar provision for electric retail customers in any other jurisdiction – forces 

RESs to become speculators and, consequently, factor in the risks associated with being 

speculators into product offerings – via premiums and/or shorter length contract terms (thereby 

limiting a customer’s ability to achieve mid-to-long term budget certainty).  RESA’s Surreply 

Comments focus on addressing the reply comments of other parties regarding this issue, as well 

as other provisions related to rights of rescission.   

 

Specifically, RESA makes the following six recommendations: 

1)  the Commission should eliminate the early termination fee waiver contained in proposed 

Section 412.230 and replace it with a working group process with the objective of providing 

better consumer information before a contract is entered into. 

2)  the Commission should revise proposed subsection 412.110 (j) to base the 10-day rescission 

period on the date of the contract with the customer, not the date the electric utility processes the 

enrollment request.  In the alternative, the Commission should direct the utilities to file reports 

outlining the feasibility and impact of modifying their systems to allow for forward start dates in 

order to provide customers greater flexibility than the current 45-day limitation permits. 

3)  the Commission should avoid the use of the term “rescind”, or alternatively revise the 

definition of "rescind" to clarify the difference between a cancellation and a rescission. 

4)  the Commission should require electric utilities to modify their EDI processes to allow for a 

determination whether a customer is a "small commercial customer" within the meaning of the 

Public Utilities Act. 

5)  the Commission should modify proposed subsection 412.320 (c) (3) to clarify the data to be 

presented to customers regarding RES complaints and to protect the confidentiality of customer 

counts. 
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6) the Commission, in agreement with Staff, should reject CUB/AG’s proposed cap on early 

termination fees.  

 

II. “EARLY TERMINATION FEE WAIVER”  

 

In its initial and reply comments, one of RESA’s primary concerns was Section 412.230 

of the draft rule which allows a customer to cancel a contract ten (10) days after receiving his or 

her first bill without being subjected to early termination fees.  RESA has previously referred to 

this as an “extended rescission period”, because it is similar in nature to a “rescission period” 

which allows a customer to cancel a contract without penalty.  RESA acknowledges BlueStar 

Energy Services, Inc. (“BlueStar”) comments that the use of the term “extended rescission 

period” may not be appropriate2.  In fact, the use of the term “rescission” in this instance now 

seems even more inappropriate given Staff’s proposed definition of “rescind” – the cancellation 

of a pending customer enrollment with the RES3 – which, as proposed, is not being used in the 

traditional sense of the word4, since the term “rescind” would have no real relationship to the 

contract between the RES and the customer.  In other words, the proposed definition of rescind 

does not refer to, nor indicate, a waiver of early termination fees in concert with a cancellation of 

a pending enrollment request.  While RESA is much more concerned with the nature of the 

provision than its nomenclature, for the purpose of these comments, RESA will now refer to the 

proposed Section 412.230 as the “early termination fee waiver”.   

 

 

Response to CUB/AG 

 

RESA disagrees with CUB/AG’s positions regarding the appropriateness of an “early 

termination fee waiver” as well as their characterization of RESA’s Initial Comments.  RESA 

wishes to make its position to the Commission clear, and must correct the misstatements made 

                                                 
2 Docket No. 09-0592, Verified Reply Comments of BlueStar Energy Services, Inc., p. 3-4. 
3 Docket No. 09-0592, Verified Reply Comments of the Staff of the Illinois Commerce Commission, p. 4-5.   
4 “Rescind” - To abrogate or cancel a contract putting the parties in the same position they would have been in had 
there been no contract (Merriam Webster dictionary, online, 2010) 
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by CUB/AG regarding RESA’s Initial Comments in order to do that.   

CUB/AG claim that RESA “proceeds to argue that the most important consumer 

protection[s] [emphasis added]….be watered-down or eliminated”5 and name “early termination 

fee waivers” as one such provision.  (RESA assumes CUB/AG’s reference to the “early 

termination fee waiver” refers to Section 412.230 – a waiver of early termination fees outside of 

the “right of rescission” window – as opposed to Section 412.210 which refers to the ability for a 

customer to cancel a pending enrollment, without penalty, ten days after the utility processes the 

enrollment request).  RESA remains consistent in its belief that adequate, plain-language 

disclosures are the most important consumer protections, and not provisions such as early 

termination fee waivers.  As noted earlier by RESA, the ability for customers to cancel a contract 

after receiving his or her first bill is unprecedented in retail electric markets across the U.S.6  

There is an obvious disconnect from calling an early termination fee waiver one of the most 

important consumer protections, when no comparable provision exists in any other retail electric 

market.   

CUB/AG claim that the proposed provision allowing customers ten days after receipt of 

the first RES bill to cancel the contract without payment of an early termination fee “is designed 

to simply give a consumer more time to research the agreement they have reached with an 

ARES. The prohibition on early termination fees within 10 days of issuance of the first bill 

furthers that goal of customer education by ensuring that the customer has an understanding of 

what the new RES rates will mean in terms of total dollars and cents and the total utility bill.”7  

RESA agrees with CUB/AG that the goal of customer education should be to ensure the 

customer has an understanding of the new RES rates.  However, RESA believes this 

understanding and education needs to occur prior to the customer entering a contract, not months 

later8.  Customers should be encouraged to “research the agreement” prior to entering the 

agreement, not after.  To create an environment that encourages customers to review agreements 

                                                 
5 Docket No. 09-0592, Verified Reply Comments of the Citizens Utility Board and People of the State of Illinois, 
pp. 10-11. 
6 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 8. 
7 Docket No. 09-0592, Verified Reply Comments of the Citizens Utility Board and People of the State of Illinois, p. 
13. 
8 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 2. 
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after entering them only serves to undermine the purpose of consumer disclosure rules – to have 

the customer clearly and plainly understand the terms and conditions of a contract prior to 

executing it.  The Uniform Disclosure Statement (“UDS”) (as contemplated in Section 412.110) 

goes a long way towards accomplishing that.  If there is a legitimate concern that there is still a 

high probability of customer confusion despite the detailed disclosure, then the Commission 

should examine ways to enhance and improve upon the UDS, not adopt a provision that 

encourages gaming, in addition to penalizing RESs and, ultimately, their customers through 

limited product offerings and premiums.     

 

Additional Disclosures 

 In this regard and consistent with its belief that mass market (residential and small 

commercial) customer disclosures should be the focus of the consumer protection rules currently 

being contemplated at the Commission, RESA offers the following suggestions on how the UDS 

could be further enhanced to provide additional pricing disclosures to customers.  For example, 

the UDS could be modified in a manner similar to the “Electricity Facts Label” (“EFL”) utilized 

in Texas for residential and small commercial customers, and the “Disclosure Label” utilized in 

Massachusetts.  RESA has provided a visual example, “Attachment A”, that essentially 

incorporates the UDS into an enhanced disclosure label and adds additional elements.  This 

additional disclosure would require suppliers to provide greater detail on the electricity price for 

a particular product offering.  In reviewing Attachment A, you can see the enhanced disclosure 

label – referred to by RESA as the EFL – discloses both the price of supply (expressed as a rate), 

the price of delivery or distribution charges (expressed as a rate), and the total bill impact 

(expressed as a dollar amount).   Such a disclosure requirement could enhance customers’ 

understanding of their product and mitigate a number of concerns expressed by other parties.  

For example, CUB/AG previously recommended that RESs be required to disclose pricing on a 

per-kWh basis (a concept supported by BlueStar9) and reasoned that: 

 

By mandating uniform pricing of power and energy services, consumers would be 
protected from misinformation or confusion among RES products. Pricing power and 
energy service on a per-kWh basis would ensure consumers could easily compare offer 
prices and terms.  This restriction will make sure that consumers are able to compare the 

                                                 
9 Docket No. 09-0592, Verified Reply Comments of BlueStar Energy Services, Inc., p. 11. 
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price for electricity supply – power and energy in the purest sense – among potential 
suppliers as well as their utility.10   

 

Previously, RESA expressed some concerns regarding a price per-kWh disclosure: 

 

RESA’s concern on this issue is predominantly directed at the concept of restricting 
product innovation and offerings in general.  Any product with any fixed component(s) to 
it, would not lend itself to a price-per-kWh disclosure.  For example, a RES may wish to 
market a product that charges a rate of $0.06 per kWh and a $1.00 fixed monthly charge.  
Again, describing the total supply charges on a per-kWh-basis would only be possible if 
assumptions about the customer’s usage are made.11  

 

As RESA noted, a per-kWh fee can only be expressed when assumptions or proxies are made 

regarding a customer’s usage.  An additional disclosure label could address RESA’s concern by 

presenting pricing information for three monthly usage buckets – 500 kWh, 1000 kWh, and 1500 

kWh.  Generally speaking, for mass market products, the price or rate ($/kWh) for the product 

will not vary based on usage, but if it indeed does (due to a fixed component) this will be 

immediately apparent to the customer.  Similarly, such an enhanced disclosure label would 

require suppliers to fully disclose details on variable pricing structures or other formula-based 

rates (which is already contemplated by Section 412.110(d)).  Similarly, the EFL provides 

delivery charges expressed as a per-kWh rate as well.  (Note:  While RESA believes most of the 

details related to the EFL can be addressed in a collaborative workshop process, at the outset 

RESA wants to address the utilities’ potential role in the creation of a proposed EFL.  

Specifically, RESA recommends the utilities be responsible for the calculation of the delivery or 

utility charges. As RESs are not always intimately familiar with utility delivery charges and the 

frequency of changes to various tariff sheets, it should be the responsibility of the utilities to 

provide this information to the RES community on an easy-to-access website, and provide 

notifications to RESs when there is a change or update to the utility charges that impact the EFL 

disclosure).   

 

Finally, the EFL combines the rate for supply and the rate for delivery, and then 

                                                 
10 Docket No. 09-0592, Verified Reply Comments of the Citizens Utility Board and People of the State of Illinois, p. 
6. 
11 Docket No. 09-0592, Verified Reply Comments of the Retail Energy Supply Association, p. 15. 
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multiplies that rate by the appropriate usage proxy to display a total bill amount (in dollars).  By 

providing a bifurcation of the supply and delivery charges, as well as a total bill impact, the EFL 

goes a long way to addressing many of CUB/AG’s concerns surrounding consumers who do not 

always understand “that their actual [electric] bill would be impacted by both supply and 

delivery charges”12.  Enhanced disclosure labels also supports a concept outlined by CUB/AG, to 

further “[the] goal of customer education by ensuring that the customer has an understanding of 

what the new RES rates will mean in terms of total dollars and cents and the total utility bill”.13 

However, unlike the early termination fee waiver provision, the EFL does so without having a 

negative impact on the availability, term, and pricing of fixed-price offers.               

 

If this recommendation is adopted, RESA would support the establishment of a 

stakeholder process to develop the specific details necessary regarding the creation of an 

enhanced disclosure label to be provided to residential and small commercial customers (less 

than 15,000 kWh in annual aggregated usage) in accordance with the current (primary) scope of 

the proposed Part 412 draft rule.   This working group process would allow parties to address 

outstanding issues, such as the methodology for presenting pricing disclosure for complex 

products, such as time-of-use (“TOU”) rates and other variable pricing products.    RESA’s 

proposal ensures customers understand that their bill is impacted by two primary components – 

delivery and supply and gives accurate estimates or approximations for the total impact they can 

expect on their bill, well in advance of actually receiving the bill.   

 

In summary, RESA recommends that the early termination fee waiver – the provision that 

allows customers to cancel their contracts without penalty ten days after receiving their first bill 

– be eliminated.  Instead the Commission should order a collaborative workshop be quickly 

convened and brought to conclusion in order to agree on the format and legal language 

surrounding the EFL.   

 

Response to Staff 

                                                 
12 Docket No. 09-0592, Verified Reply Comments of the Citizens Utility Board and People of the State of Illinois p. 
4. 
13 Docket No. 09-0592, Verified Reply Comments of the Citizens Utility Board and People of the State of Illinois, p. 
13. 
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To begin, RESA would like to commend the Staff on its attempt to think of ways to 

mitigate the concerns RESA expressed regarding the early termination fee waiver – mainly that 

customers will be harmed in the form of limited terms for fixed-rate products and the inclusion 

of premiums.  While RESA applauds Staff’s effort, the following proposed changes (from 

“Appendix A” of Staff’s Reply Comments) fall short of correcting the problem, as explained 

below: 

 

Section 412.230 Early Termination Fee of Sales Contract 
 
Any agreement between a RES and a customer that contains an early termination fee 

shall disclose the amount of the early termination fee or the formula used to calculate the 

termination fee. Any such agreement must also state that the early termination fee does 

not apply if the customer cancels the contract within the rescission period described in 

Section 412.210. In addition, a Any agreement that contains an early termination fee shall 

provide the customer the opportunity to contact the RES to terminate the agreement 

without any termination fee or penalty within 10 business days after the date of the first 

bill issued to the customer for products or services provided by the RES one time per 12-

month period [emphasis added].  The agreement shall disclose the opportunity and 

provide a toll-free phone number that the customer may call in order to terminate the 

agreement.  This requirement does not relieve the customer of obligations to pay for 

services rendered under the agreement until service is prior to termination terminated.14 

 

Staff’s revisions are an attempt to satisfy RESA’s and BlueStar’s concerns that the originally 

proposed early termination waiver period leaves the door open to potential gaming by 

participants in the market, such as agents, brokers, and consultants (“ABCs”): 

 

In order to foreclose this possibility, Staff recommends providing a customer the 

opportunity to cancel a contract without incurring an early termination fee one time per 

12-month period.  Staff’s proposal provides protection for customers who, for whatever 

reason, do not want to remain with the supplier after they have received the first bill.  At 
                                                 
14 Docket No. 09-0592, Verified Reply Comments of the Staff of the Illinois Commerce Commission, Appendix A, 
pp. 10-11. 
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the same time, it does not allow a customer to repeatedly cancel his or her contract 

without incurring early termination fees.15 

  

Unfortunately, Staff’s proposal does not accomplish its stated intent of foreclosing the possibility 

of gaming.  Staff’s language would still allow for a customer to continually cancel a contract 

without penalty, albeit not with the same supplier.  For example, a customer could sign a fixed 

contract with “Supplier A”, see market rates go down, cancel the contract ten days after 

receiving the first bill, and seek a new fixed-price contract with “Supplier B”, cancel that 

contract without penalty ten days after receiving the first bill, sign a new contract with “Supplier 

C”, cancel that contract without penalty ten days after receiving the first bill,  sign a new contract 

with “Supplier D”,…so-on and so-forth (all within a 12-month period).  At each of these 

cancellation steps, the customer, or its agent, could capture the incremental value from falling 

energy market prices.  It would be naive to imagine that market participants would not seek to 

game this cancellation option and capture this substantial value. 

 In RESA’s opinion, the best remedy to provide better consumer education, allow a 

variety of products and services, and protect against potential gaming, is to eliminate the 

provision allowing waiver of early termination fees – the ability to cancel a contract ten days 

after receiving the first RES bill without penalty – a provision that is non-existent in retail 

electric markets across the United States.  In its place, RESA strongly supports plain language, 

robust disclosures on early termination fees and other important terms and conditions.  If 

customers demand fixed-price contracts without early termination fees (and are willing to pay for 

the necessary premium such a product requires), then ultimately RESs will offer those products.  

It is important to note that the early termination fee waiver provision provides an option to the 

customer to either affirm the contract if the energy market rises (and thereby obtain service at a 

rate lower than then-current market), or terminate the deal if the market drops (purchase lower 

priced service from another RES).  For a RES to provide such an option imposes additional 

costs.  Open financial positions cost money.  In turn, the costs of such open financial positions 

can only be recovered through the inclusion of premiums. Alternatively, RESs may decide 

against offering fixed price products.  The need to hedge fixed-price offers and the impact of 

                                                 
15 Docket No. 09-0592, Verified Reply Comments of the Staff of the Illinois Commerce Commission, p. 44.   
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those hedging strategies was discussed in further detail in RESA’s initial comments16.  As RESA 

previously stated, hedging practices differ between natural gas and electricity products17, and 

any argument that both commodities should be treated the same is not valid.  

 RESA has been consistent in making recommendations to minimize customer confusion, 

increase plain-language disclosures, and retain a robust competitive market, inclusive of fixed-

price offerings at the lowest possible price.  In initial comments, RESA stated it “would not 

oppose explicit rule language that provides customers with an early termination fee ‘waiver’ if 

the price the customer contracted at differs from the price that appears on their first bill.”18  Now, 

RESA is proposing a more robust and uniform UDS – in the form of the proposed EFL.  

Certainly, the EFL, combined with information on the ICC website on “How to understand your 

EFL” (although it is already straightforward), and the standard ten-day rescission period, as 

proposed by Staff, give consumers every possible opportunity to review and understand their 

energy contract and make what CUB/AG incorrectly refer to as a “safety valve”19 unnecessary.  

Contrary to CUB/AG’s belief, the removal of this so-called safety valve, the early termination 

fee waiver would not “slow the development of the market”20.  In fact, a provision that allows 

consumers to cancel a contract ten days after receiving the first bill would actually slow the 

development of the market by limiting the availability of fixed-price offerings and requiring such 

offerings to be priced at a premium.       

 

 

III. RESCISSION PERIOD 

 

Response to CUB/AG 

 

 Based on their reply comments, it appears that CUB/AG do not understand RESA’s 

position regarding the rescission period.  CUB/AG make several false statements regarding 
                                                 
16 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, pp. 3, 10-13. 
17 Docket No. 09-0592, Verified Reply Comments of the Retail Energy Supply Association, p. 4. 
18 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 13. 
19 Docket No. 09-0592, Verified Reply Comments of the Citizens Utility Board and People of the State of Illinois, p. 
3. 
20 Id. p. 3. 
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RESA’s advocacy, making it necessary for RESA to correct these inaccuracies to ensure that the 

Commission, at least, has a clear understanding of the organization’s position in these matters.  

Specifically, CUB/AG referred to the need for a “longer rescission period than the ineffective 3-

day period RESA recommends [emphasis added]…”21  CUB/AG continue on to state, “A ten-

day rescission period allows a consumer the time to research their decision – something not 

permitted under the RESA recommendation”22.  Quite simply, RESA never advocated for a 3-

day rescission period.  RESA’s proposed modification to the proposed rule draft was: 

 

Section 412.110(j) 

A statement that the customer may rescind the agreement within ten calendar days 

[emphasis added] after the electric utility processes the enrollment request of the date of 

the agreement by contacting either the RES or the electric utility and provide both phone 

numbers;     

 

Possibly, CUB/AG were confused because RESA did previously note that typical rescission 

periods are three (3) business days, and Section 454.40(a)(4) of Title 83 of the Illinois 

Administrative Code contains a three (3) business day rescission period23.  However, RESA 

never advocated against a ten-day standard rescission timeline, despite the fact it is more than 

three times longer than rescission periods in many other retail electric markets (examples 

include, but are not limited to, Texas, District of Columbia, New York, Pennsylvania, and 

Maryland24).  To the contrary, RESA favors a rescission period that allows a customer to cancel 

the agreement, without penalty, within ten (10) calendar days of the date of the agreement.   

 

 

Trigger for Standard Rescission Period 

 CUB/AG takes issue with RESA’s suggestion to tie the rescission period to the execution 

of the contract instead of the enrollment process.  CUB/AG believes “it is essential that the 

                                                 
21 Id., p. 12. 
22 Id., p. 15. 
23 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 4. 
24 Id. 
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rescission period be tied to the utility enrollment process, as that is what generates the letter from 

their [sic] utility informing the customer they have the right to call the utility within 10 days to 

rescind their contract”.  While the utilities do currently have the responsibility of mailing a letter 

to inform customers of their right of rescission, this may not be the case in the future: 

  

Staff recommends that the Commission consider limiting the electric utilities’ duty of 

informing customers of the ten calendar day rescission period to residential customers 

and placing the responsibility of sending an additional written right-of-rescission 

notification to small commercial customers (as defined in this rule) onto the RES 

enrolling such customers.25 

 

Realizing the complexities that arise from the current situation where the utilities are responsible 

for generating rescission letters, RESA offered an alternative proposal – allowing for forward 

start dates.  CUB/AG also aggressively attacks this alternative proposal, although it appears that 

CUB/AG don’t know why they are attacking it: 

 

RESA introduces other strawman arguments with its extended discussion of future-start 

date contracts.  RESA Init. Comments at 5-7…RESA’s remarks misinterpret the purpose 

of this docket: to establish consumer protections for customers of alternative retail 

electric suppliers, not to protect the portfolio of RES offerings.  The Commission should 

see their argument for what it really is: a strawman designed to limit customer rescission 

rights in an area of consumer spending that is new, confusing and unfamiliar.    

 

To clarify, RESA is advocating that the mass market enrollment windows be expanded to allow 

for an ARES to submit a direct access service request (“DASR”) for a time period greater than 

the current limitation of 45-days in advance of the first day of the month of the switch.  For 

example, the enrollment window could be expanded to allow the utility to accept a DASR 120-

days in advance of a specific meter read date, requested by the customer, or in keeping with the 

current language regarding enrollment rules26, 90-days prior to the first day of the month of the 

                                                 
25 Docket No. 09-0592, Verified Reply Comments of the Staff of the Illinois Commerce Commission, p. 11.  
26 Docket No. 09-0592, Verified Reply Comments of the Commonwealth Edison Company, p. 4.  
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switch.  Contrary to CUB/AG’s claim that RESA’s proposal is “a strawman designed to limit 

customer rescission rights”, this proposal would have absolutely no impact on the customers’ 

rescission rights.  The process would be exactly as it is currently contemplated in the proposed 

rule – a RES would submit a DASR, upon acceptance the utility would send a notification to the 

customer giving them 10 days to cancel the pending enrollment without penalty.  RESA takes 

offense to CUB/AG’s allegation that RESA does not understand the purpose of the docket is “to 

establish consumer protections for customers of alternative retail electric suppliers, not protect 

the portfolio of RES offerings”.    RESA’s primary interest is providing the customer with as 

many options as possible, for their own benefit, which was made clear in initial comments: 

 

Many customers find a forward start date to be very desirable and commercially 

advantageous….If forward pricing is not made available, customers would be negatively 

impacted, as they would not be able to take advantage of potentially lower rates during 

months leading up to the expiration of their current contract.  Additionally, without being 

afforded forward pricing, it may be difficult for a customer to properly enroll onto a new 

contract without potentially being subjected to an early termination fee, initiating an 

automatic renewal clause (most likely at a higher rate than their original term agreement), 

or defaulting to standard offer service which may impose a minimum stay requirement.27   

 

It appears that CUB/AG attack RESA’s proposals simply because they are RESA’s proposals, 

without regard to the actual merits of its proposals – recommendations made to provide 

customers with as many options as possible.  Unlike CUB/AG, Staff appears to both understand 

RESA’s proposal and not oppose it: 

 

Staff is not fundamentally opposed to exploring the option of expanding that limit, but 

given the previous workshop discussions on this topic, it would seem unwise to simply 

change the 45-day limit in this Docket without exploring the consequences of such a 

change.  More importantly, the concept of a forward start date could still be implemented 

even without the language changes proposed by RESA.  If the 45-day future enrollment 

                                                                                                                                                             
 
27 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 8. 
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limit does indeed get changed at some point, the current provision regarding the start of 

the rescission period can still be consistent with such a change. As long as the electric 

utility accepts an enrollment request for a start date that is further than 45 days into the 

future, the requirement that the customer be able to rescind the agreement “within ten 

calendar days after the electric utility’s acceptance of the enrollment request” would not 

have to be changed to accommodate forward start dates.28 

 

RESA concedes that it may not be immediately possible to change the enrollment windows 

during this proceeding.  However, if RESA’s initial proposal of having rescission windows 

correlate to contract execution dates is not accepted, then RESA’s alternative proposal should be 

considered.  RESA recommends that the Commission direct the utilities to file a report outlining 

the feasibility and impact of modifying their systems to allow a customer to select from any 

available meter reads 90-days (if not more) prior to the first day of the month of the switch (as 

opposed to the current 45 day limit).     

  

Response to ComEd 

 

Commonwealth Edison Company (“ComEd”) is not in favor of changing the current 

enrollment window.  ComEd, like Staff, cites lack of discussion over this topic during the 

workshop proceedings and notes that: 

 

[T]his period was previously established back in the 1999 workshops to ensure that 

customers were not precluded from making supply decisions with multiple parties and 

were not locked out of the market due to future start dates. Indeed, Illinois has long been 

established as a “first in” enrollment state, which means the first valid enrollment request 

accepted by the utility is the one that will be processed for a customer, and only one 

enrollment request is accepted for a customer at a time. This precludes other enrollment 

requests by other RESs for small commercial customers during the pendency of the first 

valid enrollment request submitted and accepted.  Thus, to extend the period of time for 

future enrollments, as RESA suggests, would not only extend the period of time that a 

                                                 
28 Docket No. 09-0592, Verified Reply Comments of the Staff of the Illinois Commerce Commission, p. 39   
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customer is locked out of the market, but may also entail a major paradigm shift in how 

enrollment requests are handled in Illinois.29 

 

RESA was not a participant in the 1999 workshops, in fact some of its members were not even in 

existence in 1999, nor was mass market retail competition.  Given the passage of time and new 

market dynamics, it is prudent to revisit this issue in the very near future.  To suggest otherwise 

is to prevent progress when, as here, it is both possible and needed.  RESA fails to understand 

how a forward start date “locks a customer out of the market”.  Regardless of contract execution 

date, meter read date, or the DASR submission date, a customer can always sign another contract 

with another supplier, and is never “locked out”.   

 

 
IV. DEFINITIONS 

 

Definition of Rescind 

Earlier within these comments, RESA expressed that it is more concerned with the nature 

of rescission rights than its nomenclature.  However, RESA has both witnessed and presented a 

number of examples that illustrate the confusion around the term “rescission” or to “rescind”.  

While Staff’s latest draft of the Part 412 rules contains a definition, given the continued 

confusion, perhaps it is better to not use the term at all.  Instead RESA recommends that 

instances of the term “rescind” be replaced with the proposed definition.  For illustrative 

purposes, RESA provides one specific example: 

 

Section 412.110(j) 

A statement that the consumer may rescind the agreement cancel the pending enrollment, 

without penalty, within ten calendar days after the electric utility processes the 

enrollment request by contacting either the RES or the electric utility and provide both 

numbers.   

 

To review, RESA believes a “cancellation” of an enrollment is distinct from a “rescission” of a 

                                                 
29 Docket No. 09-0592, Verified Reply Comments of the Commonwealth Edison Company, pp. 4-5. 
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contract.  In RESA’s opinion, it is generally understood when you “rescind” a contract, early 

termination fees do not apply.  Staff’s proposed definition of “rescind” draws no such distinction 

regarding early termination fee waivers, but instead appears to suggest that a rescission must 

occur prior to the execution of a pending enrollment, while a “cancellation” may occur after an 

enrollment request is processed.  RESA recommends, in order to avoid confusion and to more 

accurately express the action undertaken, the most appropriate terminology to describe that 

action should be used.   

 

Threshold of Small Commercial Customer 

 RESA wishes to express its concerns over ComEd’s apparent inability to determine if a 

customer is indeed a small commercial customer with annual usage in aggregate (within a utility 

territory) of 15,000 kWh or not.  RESA reconfirms its support of maintaining the current 

definition and “demarcation line” for the definition of small commercial customer, but remains 

concerned over the implications of this limitation expressed by ComEd.  Staff best expressed the 

issue when it stated: 

 

Staff anticipates that the electric utilities will find it difficult and/or costly to 
automatically recognize a small commercial customer account (based on the statutory 
15,000 kWh annual usage definition) when it receives an enrollment request for such an 
account.  If that is indeed still the case, Staff recommends that the Commission consider 
limiting the electric utilities’ duty of informing customers of the ten calendar day 
rescission period to residential customers and placing the responsibility of sending an 
additional written right-of-rescission notification to small commercial customers (as 
defined in this rule) onto the RES enrolling such customers…. The electric utility will 
still be required to send written customer notifications of the pending switch to RES 
supply service, regardless of customer size, but the letter to non-residential customers 
will not contain a reference to the rescission period established in this rule. Instead, the 
RES would have the responsibility to inform small commercial customers of the ten-
calendar day rescission period.  The ability of the small commercial customer to directly 
inform the electric utility of his or her right to rescind the service agreement would be 
unchanged by this modification.30   
     

After consideration, RESA offers an alternative proposal to remedy ComEd’s inability – an EDI 

field can be created that would allow a RES to flag a DASR for an account that is indeed a small 

commercial customer by definition.  The utility will then have clear direction on whether or not 

                                                 
30 Docket No. 09-0592, Verified Reply Comments of the Staff of the Illinois Commerce Commission, pp. 10-11.  
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to send the customer a letter confirming enrollment and making an explicit mention of the 10-

day period during which a customer can cancel a pending enrollment request without penalty 

(typically known as the rescission period).  Under this proposal, the utilities will not be 

responsible for classifying non-residential customers, but will still maintain the responsibility of 

sending out the enrollment notice.  Such a change would require that all participating RESs 

would become EDI retested, however that is already a precondition for making the changes 

needed to implement POR in the first place.  Thus, EDI retesting should not present additional 

costs.  On its face, RESA believes this is a simple, straightforward approach, (which is used in 

other jurisdictions, like Ohio) and believes utility systems could easily accommodate this.  If that 

is not the case, then RESA recommends Staff, RESs, and the utilities work closely through a 

collaborative process on the exact language on what is communicated to these customers through 

the enrollment notice.   

 

 

V. EARLY TERMINATION FEE CAPS 

 

As provided in its reply comments31 RESA opposes the $50 early termination fee 

(“ETF”) cap proposed by CUB/AG32 as not reflecting the actual cost of providing customers 

with the ability to early terminate a contract.  Capping recoverable costs while not capping RES 

costs obviously penalizes suppliers for providing products that, by their very nature, have up-

front costs, like fixed priced products.  RESA continues to believe that customers are not well 

served by limiting or effectively eliminating product offerings from the market.  RESA notes that 

no other party (besides CUB/AG), including Staff33, supports the proposed cap on early 

termination fees. 

 

 

 

                                                 
31 Docket No. 09-0592, Verified Reply Comments of the Retail Energy Supply Association, pp.3-4. 
32 Docket No. 09-0592, Verified Initial Comments of the Citizens Utility Board and People of the State of Illinois, 
pp. 10-11. 
33 Docket No. 09-0592, Verified Reply Comments of the Staff of the Illinois Commerce Commission, p. 44. 
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VI. COMPLAINTS 

 

Section 412.320(c)(3) states, “The Commission shall, on at least a quarterly basis, 

prepare a summary of all formal and informal complaints received and publish it on its web site.”  

In initial comments, RESA expressed concern that “If the summary simply provides raw 

numbers of complaints without regard to market share or level of business activity of the RES, 

the information provided will be of little or no value and could potentially be misleading.”34  

This sentiment was echoed by Dominion Retail, Inc. (“Dominion”) that similarly stated, “it is 

misleading to merely list the number of informal complaints….[and] could provide a false 

picture of a RES’s performance.”35  For example, the significance of ten complaints for a 

supplier with 100 customers is obviously very different than the significance of ten complaints 

for a supplier with 10,000 customers.  Staff’s current position is “the Commission should not 

attempt to specify a precise method of displaying customer complaints in this rule.  Staff 

recommends that the Commission maintain the flexibility to employ any method it believes 

would be appropriate based on the nature of the data it receives and the purpose of the data.”36  

RESA appreciates these concerns.  It would be unwise to have language that severely 

restricts the Commissions ability to determine the appropriate methodology for calculating 

complaint ratios, especially prior to holding any workshops to closely examine the issue, as 

RESA previously suggested.37  That being said, if there is no opposition (and there appears to be 

none) to the general concept of providing complaint ratios as opposed to only providing number 

of complaints (which does not account for a RES customer base or enrollment activities), then 

language can be developed to ensure that the Commission will ultimately provide complaint 

ratios, but does not explicitly define how those ratios would be calculated.  Again, as RESA 

suggested, that can be resolved in a collaborative workshop process38.  RESA presents modified 

language for the Commission’s consideration for adoption: 

 

                                                 
34 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 30. 
35 Docket No. 09-0592, Verified Initial Comments of Dominion Retail, Inc., p. 5. 
36 Docket No. 09-0592, Verified Reply Comments of the Staff of the Illinois Commerce Commission, p. 51. 
37 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, pp. 31-32. 
38 Id. 
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Section 412.320(c)(3) 

Disclosure of RESs’ level of complaints.  The Commission shall, on at least a quarterly 

basis, prepare a summary of all formal and informal complaints received, as well as a 

complaint ratio for each company serving residential and/or small commercial customers 

and publish it on its website.  The summary shall be in an easy-to-read and user friendly 

format.   

 

RESA believes this language addresses Staff’s concerns as it does not provide a specific 

methodology for calculating complaints, but does ensure customers receive a more accurate 

illustration of the complaint levels for a particular RES.  RESA also reiterates that when a 

methodology for calculating complaint ratios is developed and published, it is done in a manner 

which ensures RESs’ residential and small commercial customer count is not revealed.   

 

 

VII. CONCLUSION 

 

 RESA urges the Commission to adopt the proposed modifications contained herein which 

serve to clarify the rule, both reduce customer confusion and increase customer awareness, and 

most importantly, to ensure that consumers can reap the benefits of a wide-range of product 

offerings, including low-cost, fixed-rate products as envisioned by the General Assembly.  

Specifically, RESA makes the following six recommendations: 

1)  the Commission should eliminate the early termination fee waiver contained in proposed 

Section 412.230 and replace it with a working group process with the objective of providing 

better consumer information before a contract is entered into. 

2)  the Commission should revise proposed subsection 412.110 (j) to base the 10-day rescission 

period on the date of the contract with the customer, not the date the electric utility processes the 

enrollment request. In the alternative, the Commission should direct the utilities to file reports 

outlining the feasibility and impact of modifying their systems to allow for forward start dates in 

order to provide customers greater flexibility than the current 45-day limitation permits. 
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3)  the Commission should avoid the use of the term “rescind”, or alternatively revise the 

definition of "rescind" to clarify the difference between a cancellation and a rescission. 

4)  the Commission should require electric utilities to modify their EDI processes to allow for a 

determination whether a customer is a "small commercial customer" within the meaning of the 

Public Utilities Act. 

5)  the Commission should modify proposed subsection 412.320 (c) (3) to clarify the data to be 

presented to customers regarding RES complaints and to protect the confidentiality of customer 

counts. 

6)  the Commission, in agreement with Staff, should reject CUB/AG’s proposed cap on early 

termination fees.  

 

    Respectfully submitted, 

 

 

 

 /s/ Roy Boston 
 Roy Boston 
 Strategic Planning & Policy Manager -- East 
 Sempra Energy Solutions LLC 
 1901 Butterfield Road  Suite 660 
 Downers Grove, IL 60515 
  630.390.2715 
 
  
 
 

/s/ Gerard T. Fox 
 Gerard T. Fox 
 Attorney for RESA 
 Two Prudential Plaza 
 180 North Stetson Street 
 Suite 3500 
 Chicago, Illinois 60601 
 312 909-5583 
 gerardtfox@aol.com 
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