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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
 
Apple Canyon Utility Company ) 
         ) 
Proposed general increase in Water Rates. )   09-0548 
 )    
 )   (Cons.)  
 ) 
Lake Wildwood Utilities Corporation )   09-0549 
 ) 
Proposed general increase in Water Rates. ) 

 

________________________________________________________________ 
 

STAFF MOTION TO STRIKE  
________________________________________________________________ 
 

NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.190, files this 

Motion To Strike (“Motion”) most of Section III and part of Section VI (A)(4) of the Initial 

Hearings Brief On Behalf Of Lake Wildwood Association And Apple Canyon Lake 

Property Owners’ Association (“Association Initial Brief”), in the above-captioned 

proceeding.   

I. INTRODUCTION 

 

On October 14, 2009, Apple Canyon Utility Company (“ACUC”) filed its Ill. C. C. 

No. 1, 9th Revised Sheet No. 1 and 8th Revised Sheet No. 1.1, hereinafter referred to 

as “Filed Rate Schedule Sheets,” in which it proposes a general increase in water rates, 

to be effective November 28, 2009.  Also, on October 14, 2009, Lake Wildwood Utilities 

Corporation (“LWUC”) filed its Ill. C. C. No. 2, 2nd Revised Sheet No. 1 and 1st Revised 
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Sheet No. 2, in which it proposes a general increase in water rates, to be effective 

November 28, 2009.   

On November 12, 2009, the Commission suspended the ACUC and LWUC 

tariffs.  On February 4, 2010, the Administrative Law Judge granted a Motion to 

Consolidate filed by ACUC and LWUC (collectively, the “Company” or “Utilities Inc.”).  

The matters were resuspended on February 24, 2010. 

 The following Petitions to Intervene were also granted in this matter:  Apple 

Canyon Lake Property Owners Association (ACPOA”) and Lake Wildwood Association, 

Inc (“LWA”) (collectively, the “Associations”).  An evidentiary hearing was held in this 

matter on May 14, 2010.  The record was subsequently marked Heard and Taken.  The 

parties filed their respective Initial Briefs on June 15, 2010, pursuant to a schedule set 

by the ALJ.  Tr. (Dec. 15, 2009), at 5.   

 

II. ARGUMENT 

A. Section III Of The Associations’ Initial Brief 

 

The Associations’ Initial Brief’s Section III is titled, “Ratepayers voiced concerns 

over the requested triple-digit rate increases to the ICC via its website and public 

forums.”  Association Initial Brief, at 7.  Section III is split into two subparts, A and B.  

Subsection A is titled: “Rate payers’ comments on the ICC website express opposition 

to the proposed rate increases.”  Id.  True to its title, subsection A then quotes 

numerous comments posted on the ICC’s website.  Subsection B is titled: 

“[Association’s] ratepayers attending public forums find the proposed hikes outrageous.”  

Id., at 8.  Again, the subsection B title is not misleading as this subsection quotes 
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numerous public comments made at the public forums.  Section VI (A)(4) also 

inappropriately references comments made at the public forums.  Id., at 18.   

B. The Associations Inappropriately Mixed The Public Commentary 
Record With The Record For Decision 

 
As an initial matter, Staff respects citizen participation in matters before the 

Commission.  Indeed, Staff notes that citizens in areas affected by Apple Canyon’s 

proposed increase in rates have elected to provide evidence that may be considered by 

the Commission in this proceeding through the intervention in the proceeding of their 

respective property owners’ associations, and through the proffer of competent 

evidence, namely the testimony of Scott J. Rubin, Paula A. Lange, John Bayler and 

Randy Hart.   

Nonetheless, Staff is compelled to request that the entire Section III of the 

Associations’ Initial Brief be stricken from the record.  The Associations’ Initial Brief 

inappropriately mixes two separate and distinct records in violation of Section 10-103 of 

the Illinois Public Utilities Act (the “Act”) and Section 10-35 of the Illinois Administrative 

Procedure Act ( the “APA”), both of which specifically require any Commission decision 

to be based exclusively upon the record for decision in the proceeding.  220 ILCS 5/10-

103; 5 ILCS 100/10-35.  Section 10-35(a) of the APA enumerates those things that 

constitute the record for decision.  See 5 ILCS 100/10-35(a)(1)-(8).  Public comments, 

of the type that the Associations quote in Section III and refer to in Section VI (A)(4) of 

their Initial Brief, are not included in those matters that constitute the record for decision 

in this proceeding.  While the Commission might well take note of the fact that this 

proceeding has engendered public interest and comment, the specifics of these public 
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comments, are neither competent evidence nor a cognizable part of the record for 

decision.  The Associations, by quoting these public comments in their Initial Brief, 

attempt to inappropriately bring such comments into the record for decision.    

C. Public Comments Are Not Part Of The Record For Decision 

 

The Commission has long held public hearings regarding proposed rate 

increases.  See, e.g., Illinois Power Co., Docket 82-0152, 1983 Ill. PUC LEXIS 39; 51 

P.U.R.4th 39 (Jan. 12, 1983).  More recently, the Act has required that the Commission 

provide a web site and a toll-free telephone number to accept comments from Illinois 

residents.  220 ILCS 5/2-107.  For water utilities, a provision added to the Act in 2006 

establishes specific requirements for public forums and states that reports and 

comments made during each public forum must be made available to the hearing 

officials and reviewed when drafting a proposed order.  220 ILCS 5/8-306(n). 

Illinois courts, however, have long held that findings of the Commission in rate 

and other proceedings must be based solely on the record of “evidence” in the 

proceeding.  220 ILCS 5/10-103 (“any finding, decision or order made by the 

Commission shall be based exclusively on the record for decision in the case”); 

Business & Prof. People for the Public Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 

192, 227 (1989).  Hearings are conducted before the Commission in accordance with 

the APA and the Commission’s rules at 83 Ill. Adm. Code Part 200. See 220 ILCS 5/10-

101.  Section 10-103 of the Act mandates that:  

In all proceedings, investigations or hearings conducted by the 
Commission, except in the disposition of matters which the Commission is 
authorized to entertain or dispose of on an ex parte basis, any finding, 
decision or order made by the Commission shall be based exclusively on 
the record for decision in the case, which shall include only the transcript 
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of testimony and exhibits together with all papers and requests filed in the 
proceeding, including, in contested cases, the documents and information 
described in Section 10-35 of the Illinois Administrative Procedure Act.  

 
220 ILCS 5/10-103 (emphasis added). 

Section 10-35 of the Illinois Administrative Procedure Act identifies the record in 

contested cases as including: 

(1) All pleadings (including all notices and responses thereto), motions, 
and rulings.  
(2) All evidence received.  
(3) A statement of matters officially noticed. 
(4) Any offers of proof, objections, and rulings thereon. 
(5) Any proposed findings and exceptions. 
(6) Any decision, opinion, or report by the administrative law judge. 
(7) All staff memoranda or data submitted to the administrative law judge 
or members of the agency in connection with their consideration of the 
case that are inconsistent with Section 10-60 [relating to ex parte 
communications]. 
(8) Any communication prohibited by Section 10-60. No such 
communication shall form the basis for any finding of fact. 
 
5 ILCS 100/10-35; see also 83 Ill. Adm. Code § 200.700. 
 

Nowhere, however, under either the Act, the APA or under Commission rules are 

unsworn statements at public forums included in the record for decision, on which the 

Commission may rely in reaching is decision.  The APA expressly states that “findings 

of fact shall be based exclusively on the evidence and on matters officially noticed.”  5 

ILCS 100/10-35 (emphasis added). 

Moreover, Illinois case law confirms that Commission decisions must be based 

exclusively on the evidence.  The Illinois Supreme Court has held “that the 

commissioners are not allowed to act on their own information but must base their 

findings on evidence present in the case.”  Island Lake Water Co. v. Illinois Commerce 

Comm’n, 65 Ill. App. 3d 853, 859 (Ill. App. Ct. 1978) (“Island Lake Water”).  The 



6 

 

Commission’s decision is thus limited to the record for decision.  Moline Consumers' Co. 

v. Illinois Commerce Comm’n, 353 Ill. 119, 129 (Ill. 1933), quoting Atchison, Topeka & 

Santa Fe Railway Co. v. Commerce Comm’n, 335 Ill. 624 (Ill. 1929).  In other words, 

“findings must be based on evidence presented in the case, with an opportunity to all 

parties to know of the evidence to be submitted or considered, to cross-examine 

witnesses, to inspect documents, and to offer evidence in explanation or rebuttal, and 

nothing can be treated as evidence which is not introduced as such.”  Chicago & E.I. 

Ry. Co. v. Illinois Commerce Comm’n, 341 Ill. 277, 285 (Ill. 1930), quoting Atchison; 

Citizen’s Utility Bd. v. Illinois Commerce Comm’n, 291 Ill. App. 3d 300, 308 (Ill. App. Ct. 

1997) (“The Commission's findings here contain no reference to the evidence adduced 

and its argument on appeal, therefore, cannot provide evidentiary support.”); Cerro 

Copper Products v. Illinois Commerce Comm’n, 83 Ill.2d 364, 370 (Ill. 1980) (findings of 

fact must be based on the evidence in the record or the order will be set aside).  The 

public comments quoted in Section III and referenced in Section VI (A)(4) of the 

Associations Initial Brief are clearly not included in those matters that constitute the 

record for decision in this or any other docketed proceeding.   

D. The Public Comments Are Hearsay 

 

It is a fundamental principle of American jurisprudence that hearsay is not 

evidence.  U.S. v. International Harvester Co., 274 U.S. 693, 703 (1927) (finding that 

treatment of hearsay as “substantive evidence…violates the fundamental rules of 

evidence entitling the parties to a trial of issues of fact, not upon hearsay, but upon the 

testimony of persons having first-hand knowledge of the facts, who are produced as 

witnesses and are subject to the test of cross examination”).  Further, it has also long 
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been settled in Illinois that hearsay statements cannot properly be considered as 

evidence.  The general rule is statements coming from one not a party in interest, and 

not a party to the proceeding, and not made under oath, are not admissible, for the 

reason that such statements are not subjected to the ordinary tests required by law for 

ascertaining their truth, the author of the statements not being exposed to cross-

examination in the presence of a court of justice, and not speaking under the penal 

sanction of an oath, with no opportunity to investigate his character and motives, and 

his deportment not subject to observation.  Marshall v. Chicago & G. E. R. Co., 48 Ill. 

475, 476-477 (Ill. 1868); People v. Bryant, 105 Ill. App. 3d 285, 291 (Ill. App. Ct. 1982) 

(witness statements not made under oath and with no guarantees of trustworthiness is 

improper hearsay); People v. Williams, 85 Ill. App. 3d 850, 855 (Ill. App. Ct. 1980) 

(“testimony, in court, of a statement made out of court, by a declarant who did not testify 

at trial and was not subject to cross-examination, and the statement being considered 

for the truth of the matter asserted therein constituted objectionable hearsay”).   

The Commission has previously recognized that unsworn statements made at a 

public hearing are not reviewable as evidence in the record.  Commonwealth Edison, 

Docket 96-0410, 1998 Ill. PUC LEXIS 341, at *17 (Ill. PUC 1998).  In Commonwealth 

Edison, certain interveners attached as exhibits to their Brief on Exceptions comments 

made at the Commission's Public Forums regarding a project and contended that the 

Hearing Examiner should have considered transcripts from the public forums when 

analyzing the evidence in the record.  In response, the utility asserted, “that Public 

Forum comments are not made under oath, subject to cross examination do not meet 

the qualifications of expert testimony and were never admitted into evidence by the 
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Hearing Examiner.”  Id. at *37.  Moreover, “[ComEd] assert[ed] that under Illinois law an 

administrative agency cannot base its decision on facts, data, or testimony which do not 

appear in the hearing record.”  Id.  The Commission agreed with ComEd that it “must 

also reject [interveners’] arguments premised on testimony and articles which were not 

admitted into the record in this matter.”  Id. at *46.  Such statements are hearsay and 

are not reviewable.  See, e.g., O'Brien v. Retirement Board of Firemen's Annuity & Ben. 

Fund, 343 Ill.App. 630, 637 (Ill. App. Ct. 1951) (unsworn statements and reports cannot 

be considered by the Retirement Board in a hearing for benefits).  Accordingly, it is clear 

that unsworn statements at public hearings are not evidence.  Because such 

communications are not evidence, they are not part of the record for decision and 

cannot be relied on by the Commission as the basis for its decision in this proceeding.  

Consequently, specific public comments, like those quoted and referenced by the 

Association, are not a cognizable part of the record for decision and thus have no place 

in an Initial Brief and should be stricken.  Specifically, Staff requests that the following 

portions of the Association Initial Brief be stricken: 

 Page 7, beginning with “Among the comments …” to page 8, ending with 

“Reese, Apple River, IL.” 

 Page 9, beginning with “Their comments at…” and ending with page 10, 

“Kline, ACUC Tr. At 56/12-21.” 

 Page 18, beginning with “At the public forums, …” and ending with “LWUC 

Public Forum Tr. At 18/11-20/14.”  
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III. CONCLUSION 

 
 WHEREFORE, for all of the above-articulated reasons, Staff respectfully 

requests that most of Section III and some of Section VI(4)(a) of the Associations Initial 

Brief be stricken. 

 
 
June 22, 2010     Respectfully submitted, 
 
 
       /s/______________________ 
       JANIS VON QUALEN 
       MICHAEL J. LANNON 
       Staff Counsel  
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