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Now comes the Staff of the Illinois Commerce Commission (“Staff”), by and 

through its undersigned counsel, pursuant to the June 9, 2010 Ruling of the 

Administrative Law Judge, to respectfully submit its Additional Comments. 

I. INTRODUCTION 

On February 10, 2010, the Commission initiated this proceeding for the purpose 

of amending 83 Illinois Administrative Code 451 (“Part 451”), "Certification of Alternative 

Retail Electric Suppliers."  The purpose of this Code part is to regulate the entry of these 

alternative retail electric suppliers ("ARES") under Article XVI of the Illinois Public 

Utilities Act (“Act”).  Specifically, Sections 451.110, 451.220, and 451.320 set forth the 

financial qualifications required for most applicants to become an ARES.  Each of those 

Sections offers five separate options for demonstrating an applicant’s financial 

qualifications (i.e., subparts (a)(1) through (a)(5)).  The only revisions to Part 451 which 

are in dispute are Sections 451.110(a)(4), 451.220(a)(4), and 451.320(a)(4).   
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These Sections provide an option for an applicant for ARES certification to 

demonstrate financial capabilities through an unconditional guarantee, payment bond, 

or letter of credit.  The rules formerly indicated that the purpose of the guarantee, 

payment bond or letter of credit was to reimburse an ARES’s Illinois retail customers for 

the additional costs incurred to acquire electric energy as a result of the ARES’s failure 

to comply with a contractual obligation to supply the energy.  In response to 

Commonwealth Edison Company’s (“ComEd”) arguments in its SurReply Comments, 

Staff proposed, in its Brief on Exceptions, that the option to demonstrate financial 

capabilities should be retained, but that in the event of default, the proceeds would go to 

the People of the State of Illinois.  In its Reply Brief on Exceptions the Illinois Industrial 

Energy Consumers (“IIEC”) objects to this proposal.  

 

II. DISCUSSION 
 
In its Reply Brief on Exceptions, IIEC proposes that any guarantee, payment 

bond, or letter of credit issued under Sections 451.110(a)(4), 451.220(a)(4), & 

451.320(a)(4) should be made payable to the defaulting ARES’s Illinois retail 

customers, as required under the original rule.  However, as the Illinois Competitive 

Energy Association (“ICEA”) noted in its Reply Brief on Exceptions, making such 

instruments payable to an unidentifiable group such as “the applicant’s Illinois retail 

customers” is simply not possible, and making those instruments payable to each of the 

ARES’s existing customers would be overwhelmingly problematic.  (ICEA RBOE, pp. 2-

4)  Because of these obstacles, the practice for the last 11 years, as approved by the 

Commission, has been to make the unconditional guarantees, payment bonds, or letters 
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of credit payable to the incumbent utility on behalf of the ARES’s Illinois Retail 

Customers.  However, that necessarily involves the incumbent utility, to which ComEd 

voiced a strong objection.  As a result, Staff proposed to make the unconditional 

guarantees, payment bonds, or letters of credit payable to the People of the State of 

Illinois. 

IIEC objects to Staff’s most recent proposal on the grounds that it fails to 

reimburse the ARES’s customers upon default.  (IIEC RBOE, p. 5)  However, that was 

never the primary purpose of Sections 451.110(a)(4), 451.220(a)(4), & 451.320(a)(4).  

As is also true of subparts (a)(1), (a)(2), (a)(3), and (a)(5), the primary purpose of the 

unconditional guarantee, payment bond, or letter of credit under subpart (a)(4) is to 

demonstrate the applicant’s financial viability through a qualified third party’s willingness 

to provide credit or support by virtue of its own credit assessment.  As currently in effect, 

Sections 451.110(a)(4), 451.220(a)(4), & 451.320(a)(4) provide that the proceeds of the 

unconditional guarantee, payment bond, or letter of credit will be used to reimburse 

customers for costs incurred, but this was never the primary purpose for the 

unconditional guarantee, payment bond, or letter of credit option. 

In its SurReply Comments, ComEd criticized both the rationale and the 

methodology of using the unconditional guarantee, payment bond, or letter of credit to 

reimburse customers.  As ComEd argued in its SurReply Comments, the customers of 

an ARES that is certified through any of the other financial standards of Sections 

451.220(a) and 451.320(a) will have the same potential impact on fixed-price utility 

supply costs as customers of an ARES certified under Sections 451.220(a)(4) and 

451.320(a)(4), yet there are no monetary proceeds to be claimed and disbursed to 
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reimburse them for the costs incurred.  (ComEd SurReply, p. 4-5)  ComEd describes 

the current provision for reimbursement as “tantamount to patching a few holes in a 

sieve.”  (Id.)  That is, to reject Staff’s proposal on the grounds that it fails to reimburse 

the applicant’s customers upon default is inconsistent with the acceptance of each of 

the other four options, which include no provision for reimbursing an ARES’s customers 

upon default.  Furthermore, no prospective ARES customer could ensure 

reimbursement in the case of default, as the ARES customer would not know whether 

an applicant would choose to apply for ARES certification under the options set forth in 

(a)(4), and could not be certain that an ARES would continue to maintain its certification 

under the options set forth in (a)(4). 

IIEC also argues that it is not necessary to post an unconditional guarantee, 

payment bond, or letter of credit, since Part 451.50(a) already contains provisions which 

require an ARES to post a license or permit bond payable to the People of the State of 

Illinois "conditioned upon the full and faithful performance of all duties and obligations of 

the applicant as an ARES."  (IIEC RBOE, p. 5)  However, all applicants must meet the 

requirements of both Part 451.50 and Part 451.110, 451.220, or 451.320.  While it is 

true that an unconditional guarantee, payment bond, or letter of credit filed under Part 

451.110, 451.220, or 451.320 is not necessary for the purposes of Part 451.50, the 

provision of a license or permit bond under Part 451.50 does not, nor is it intended to, 

satisfy the financial requirements of Parts 451.110, 451.220, or 451.320.  Staff’s 

proposal keeps the (a)(4) option available to applicants as a means to demonstrate 

financial viability, as required under Part 451.110, 451.220, or 451.320.  That 

instruments provided under both Part 451.50 and Part 451.110, 451.220, or 451.320 
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would be payable to the People of the State of Illinois harms no party and is no reason 

to reject Staff’s proposal. 

Staff concedes the shortcomings of using the unconditional guarantee, payment 

bond, or letter of credit to reimburse customers, as noted by ComEd.  Nonetheless, 

implicit in the concept of an unconditional guarantee, payment bond, or letter of credit is 

the requirement that in case of a default the obligor must sign the proceeds of the 

financial instrument to some entity.  Staff is aware of no effective method for fairly 

distributing the proceeds to the effected customers without involving the incumbent 

utility.  However, the unconditional guarantee, payment bond, or letter of credit option is 

a popular option for demonstrating financial qualifications and thus should be 

maintained as it has a positive effect on the competitive market.  Therefore, in order to 

retain the option of meeting the financial qualifications with an unconditional guarantee, 

payment bond, or letter of credit Staff proposes that the instruments be payable to the 

People of the State of Illinois. 

In summary, IIEC’s proposal to make any guarantee, payment bond, or letter of 

credit issued under Sections 451.110(a)(4), 220(a)(4), & 320(a)(4) payable to the 

defaulting ARES’s Illinois retail customers would be impossible to execute without 

involving the incumbent utility.  Furthermore, there is no reason that Staff’s proposal to 

make those instruments payable to the People of the State of Illinois cannot be 

accepted.  Thus, Staff continues to advocate adoption of the following language for 

Sections 451.110, 220, & 320(a)(4): 

 
The applicant shall execute and maintain certifies that it will offer to 
reimburse its Illinois retail customers for the additional costs those 
customers incur to acquire electric energy as a result of the 
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applicant's failure to comply with a contractual obligation to supply 
such energy. Any resulting The applicant's prospective obligation of 
the applicant to reimburse Illinois retail customers shall be covered 
by an unconditional guarantee, payment bond, or letter of credit 
that, upon failure to comply with its contractual obligations to supply 
energy to its customers, shall be payable to the People of the State 
of Illinoispayable to its Illinois retail customers.  Any dollar limitation 
on the unconditional guarantee, payment bond, or letter of credit 
shall equal not less than the product of 1080 times an estimate of 
the applicant's expected peak hourly demand expressed in 
MWsmaximum number of MW the applicant expects to schedule 
over the next twelve months times the average of the 45 highest 
daily market prices of electric energy traded during the previous 
year. Each FebruaryJanuary, the Commission shall choose a 
published price index for electricity for use in this subsection (a)(4). 
The daily market price of electric energy shall equal the published 
price index for electricity traded in Illinois, except in the event that 
no price index for electricity traded in the State of Illinois is 
published, then the daily market price of electricity shall be 
determined by the use of a published price index for electricity 
traded at the nearest location to the State of Illinois. The 
unconditional guarantee, payment bond, or letter of credit shall be 
valid for a period of not less than one year.  

 

All payments to be 
made through the unconditional guarantee, payment bond, or letter 
of credit under this Section shall be paid in accordance with a 
Commission Order authorizing such payment. 

 
The only viable alternative to the above language would be to simply eliminate 

the option for an applicant to demonstrate financial capabilities through an unconditional 

guarantee, payment bond, or letter of credit.  However, Staff does not recommend that 

approach.  Approximately ten percent of ARESs currently meet their financial 

requirements using subsection (a)(4). Therefore, if the Commission were to eliminate 

that option, those ARESs would have to use a different, perhaps more costly option.  

Moreover, this could have a detrimental effect on competition.   
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III. CONCLUSION 

For the reasons set forth above, Staff respectfully requests that the Illinois 

Commerce Commission adopt Staff’s recommendations and incorporate them in the 

Second Notice Rules in this docket.  

        Respectfully submitted, 
        

 
      

    
       JANIS E. VON QUALEN 

/s/_____________________ 

 
June 11, 2010     Counsel for the Staff of the Illinois 
       Commerce Commission 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
JESSICA L. CARDONI 
Office of General Counsel 
Illinois Commerce Commission 
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Chicago, IL   60601 
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