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On February 10, 2010, the Illinois Commerce Commission (“Commission”) entered an 

Order commencing this rulemaking proceeding to adopt new Part 455 that addresses the State 
of Illinois’ renewable portfolio standard and clean coal standard as applicable to alternative retail 
electric suppliers (“ARES”) and electric utilities operating outside their service territories. 
Further, the Order directed that a Notice of Proposed Rulemaking be submitted to the Illinois 
Secretary of State to initiate the first notice period for public comment.  

On March 29, 2010, a status hearing was held and a schedule was adopted for the 
submission of formal comments.  Verified initial comments were timely submitted by BlueStar 
Energy Services, Inc. (“BlueStar”), FirstEnergy Solutions Corp. and MidAmerican Energy 
Company, as the Coalition of Energy Suppliers (collectively, “the Coalition” or "CES"), the Illinois 
Industrial Energy Consumers ("IIEC"), and the Illinois Competitive Energy Association ("ICEA"). 
Thereafter, verified reply comments were filed by BlueStar and the Commission Staff. Finally, 
verified surreply comments were submitted by IIEC, CES and the Coalition.  

The ALJ issued a proposed second notice order on May 7, 2010. Thereafter, briefs on 
exceptions were filed by Staff and the ICEA.  Reply to exceptions briefs were filed by Staff and 
the ICEA.  All filings were considered in developing the instant Order.  Here are the highlights of 
what the instant Order considered in each of its main parts. 

Part I – Unopposed Changes 

The instant Order begins by considering proposed rules changes that were unopposed 
by any party. At the outset, there is a change to the definition of the term “Supplied” that Staff 
proposed for Section 455.10. The Order accepts the revision.  Likewise, with respect to 
Section 455.100, Staff and the IIEC came to agree on a modification that the Order accepts as 
appropriate. No exceptions were filed on the matter. 
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Part II – Disputed Rules 
 

The Order further considers the rule sections that were in dispute. For its part, 
Bluestar took issue with current Section 455.20(a) based on its belief that the “36 
months” record retention requirement is excessive, contrary to other administrative rules 
and provides little benefit while adding unnecessary and excessive costs to ARES.  In 
reply comments, Staff explains why the 36 month record retention period was selected 
and why it is reasonable. The Order accepts Staff’s positions and rejects Bluestar’s 
proposal of a 24-month period.  No exceptions were filed challenging this action. 
 

Further, BlueStar seeks clarification as to whether the rule would require 
companies to retain the original paper records or whether electronically stored records 
would suffice.  Staff responds  that electronic records would be compliant provided they 
are electronic business records that would otherwise be admissible under Illinois law.  
The Order agrees. Further, it accepts language that will make the matter clear in the 
rule. 
 

Two proposals were set out with respect to Section 455.120 (c). 
 

 Proposal A is that the rule should be deleted in its entirety.  

In their respective initial comments, the Coalition and BlueStar each express 
concern for the confidentiality customer information and they maintain that there is no 
statutory basis to require the submission of information about pre-March 16, 2009 
contracts or contract extensions, as Section 455.120(c) would require. In response, 
Staff maintains that it needs this data to determine if an ARES is making valid 
exemption claims.  The Order observes that there is in Section 455.20 of the proposed 
rule a specific provision that offers reasonable and adequate protection to both the 
ARES and its customers and, at the same time, allows Staff access to the information 
needed to do is work.  Thus, the proposal to delete 455.120 © is rejected.  No 
exceptions were filed on the matter. 

 Proposal B was for amending the rule in the event that Proposal A fails.  

At the least, the Coalition and BlueStar argued, Section 455.120 (c) should be 
modified to eliminate the requirement of customer-specific information and only require 
the provision of aggregate data.  Staff points out, however, that such information that 
would be of no use in determining if the ARES was making valid exemption claims.  The 
Order observes that the procedures set out in Section 455.20 will satisfy both the data 
provider’s confidentiality concerns and still allow the Commission to fulfill its 
responsibilities. Thus, no change to 544.120(c) is warranted and the alternative 
proposal is rejected.  No exceptions were filed on this matter.  
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Part III - Proposed Rule Changes Evolving in this Proceeding 

After reviewing the initial comments of the IIEC with respect to Section 455.140, 
Staff reworked a substantial amount of modifications and presented this proposal as 
Attachment A to its Reply Comments. In surreply, the IIEC had further proposals most 
of which were for purposes of clarity and consistency although one new subsection 
was also recommended.  All of the IIEC’s proposed changes were accepted by the 
Proposed Order and no challenges to this action were brought during the exceptions 
phase. 

Part IV - Items Outside the Rule   
 

The Proposed Order agreed with Staff and the ICEA that an RPS compliance 
spreadsheet is useful but need not be part of the rule. In further regard to the 
development of an appropriate spreadsheet, Staff provided an illustrative document with 
its brief on exceptions that, it contends, is consistent with the ICEA’s proposed 
methodology (but fixes a few problems).  Also, in its brief on Exceptions, Staff proposed 
language for Section 455.130 (a). The ICEA’s reply brief on exceptions shows that it is 
now in agreement with Staff on all these particulars. In the end, the instant Order directs 
Staff to engage the parties fully and promptly in a collaborative process if such is 
requested and to maintain a current “informal/sample” compliance spreadsheet on the 
Commission’s website that needs to be posted well in advance of the September 1 
annual compliance deadline. 

Recommendation 

Given the lack of exceptions, the instant Order appears to have the parties’ 
acceptance.  In many respects too, it evolved from a string of well-reasoned comments 
that allowed the issues to be resolved on the basis of the parties’ own efforts.  It is 
recommended that the Commission adopt the instant Order as its own. 
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