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M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: David Gilbert, Administrative Law Judge 
 
DATE: May 13, 2010 
 
SUBJECT: Citizens Utility Board, Citizens Action/Illinois and AARP  
   -vs- 
 Illinois Energy Savings Corp. d/b/a U.S. Energy Savings 

Corp. 
 
 Complaint pursuant to 220 ILCS 5/19-110 or 19-115. 
 
RECOMMENDATION: Reopen Docket for Limited Purpose & Grant Motion for 

Additional Time 
 

 
On April 13, 2010, the Commission entered its Order in this proceeding.  Among 

other things, the Order requires US Energy to undergo an independent management 
audit for the purpose of reducing consumer complaints.  To facilitate that audit, US was 
directed to propose three auditors for Staff’s consideration, within two weeks of the date 
of the Order. 
 
 On April 28, US sent correspondence to this ALJ, with copies to Staff, in which 
the company stated that it had solicited bids from four independent auditors.  Two of 
those auditors provided bids (attached to the US correspondence) and two declined to 
bid.  US further stated that it had insufficient time to solicit additional bids before the 
two-week period expired, but asserted that it would seek more bids if the Commission 
“deemed it advisable.” 
 
 On April 30, US filed a “Motion for Extension of Time to Provide an Additional 
Proposed Auditor,” in which US requested 14 additional days to secure a bid from a 
third auditor.  US also requested that the subsequent procedural milestones in the audit 
process be extended by 14 days.  This would include the Order’s mandate that the audit 
commence on June 1, 2010.  US indicated in the Motion that it had already contacted 
two more auditors, one of whom was reviewing the bid request.   
 
 On May 4, Staff filed a Response to the Motion.  In Staff’s view, US failed to 
comply with the Order when it proposed only two auditors within the allotted 14 days.  
Nonetheless, Staff expresses no opinion with respect to granting US’s request for 
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additional time to obtain an additional bid.  Staff states, however, that if the request is 
granted, the audit’s commencement date should also be extended “by a reasonable 
amount of time.” 
 
 On May 6, 2010, US filed a Reply to Staff’s Response, confirming its request for 
additional time and for adjustment of subsequent audit deadlines.  US also disagreed 
with Staff’s contention that the company had failed to comply with the Order 
 
 By the time the Commission has an opportunity to review this Memorandum, the 
additional 14 days US requested will have elapsed (presumably, on May 12).  The ALJ 
has been informed via email from the company’s counsel that US has already proposed 
a third auditor, who will meet with Staff on May 13.   
 
 Accordingly, the Commission has alternative courses of action available with 
regard to US’s Motion.  First, you could take no action at this time.  Practically speaking, 
a third auditor has been proposed and Staff’s review of the auditors has begun.  You 
could thus ignore the request for 14 additional days to propose another auditor.  
Regarding extension of the audit’s commencement date, however, please note that 
Staff now has approximately twelve business days to complete its review of the 
proposed orders, determine if additional bids are necessary, secure Commission 
approval of an auditor and audit agreement and develop an operational audit plan.   
 

Second, you could act on US’s Motion now.  Section 200.900 of the 
Commission’s Rules of Practice allows reopening of a proceeding when meaningful 
facts have changed.  With respect to the Motion’s request for additional time to propose 
an auditor, approval would mean that you are, in effect, ratifying what has already 
occurred.  If you deny the Motion, you are, in effect, finding US in noncompliance with 
the Order.  With regard to the request for an extension of the audit commencement 
date, Staff and US already believe that such extension is warranted. 
 
 US and Staff additionally dispute whether audit bids (and other audit-related 
documents) can or should be disclosed to persons outside the Commission.  In its April 
28 correspondence, US asserted that the auditors’ bids contain confidential information 
(concerning both US and the auditors).  US therefore requested an opportunity to object 
before any disclosure beyond the Commission.  US did not include these matters in the 
Motion, however.  Nonetheless, in its Response to the Motion, Staff argues that the 
audit bids and other documents generated by the audit are not, in general, confidential.  
Staff maintains that US should file a formal motion for confidentiality with respect to 
specific documents.  In its Reply, the company rejoins that “none of the audit materials 
or other information provided by [US]” should be disclosed outside the Commission.   
 
 Formally, these disclosure issues are not the subject of the Motion and can be 
disregarded.  More practically, disclosure and confidentiality will likely continue to be 
disputed by US and Staff (and perhaps by the other parties to the case, CUB and 
AARP).  The Commission is not precluded from addressing these matters in the context 
of ruling on the Motion, by reopening the proceeding to consider modifying the Order to 
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address confidentiality.  Or you may be able to address confidentiality without reopening 
the docket, although the procedural mechanism for doing that is not apparent to me.  
Alternatively, the Commission can take no action now and see if US files a motion 
specifically seeking confidentiality.   
 
 My recommendations are to reopen the case for the limited purpose of 
addressing audit-related issues and to grant the requests for added time to identify the 
third auditor and to extend the audit commencement date by 14 days. 
 
 
DG:fs 


