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CITIZENS UTILITY BOARD’S 
RESPONSE TO USESC’S VERIFIED PETITION  

FOR CONFIDENTIAL TREATMENT 
 
 NOW COMES the Citizens Utility Board (“CUB”) in response to the Petition of Illinois 

Energy Savings Corp. d/b/a U.S. Energy Savings Corp. (“USESC” or the “Company”) for 

Confidential Treatment (“Petition”), filed on May 26, 2010.   

The Petition should be denied for several reasons.  First, the question before the Illinois 

Commerce Commission (“Commission”) is not whether CUB or AARP (the Complainants in the 

instant proceeding) should have access to the audit materials, but whether every piece of 

information relating to the audit meets the high standards under Illinois law to be withheld from 

the public record.  The relevant legal standards are summarized in CUB/AARP’s Application for 

Rehearing, and CUB will not repeat them here.  CUB/AARP App’n for Reh’g at 13.  However, 

the general description of business information in USESC’s Petition is insufficient to overcome 

the Company’s burden to demonstrate a compelling interest.  See Cooper v. Department of the 

Lottery, 266 Ill.App.3d 1007, 1012 (1994).  Further, as Complainants argued in their Application 
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for Rehearing, information pertaining to the remedial measures the Company has been ordered to 

institute as a result of violations of Illinois law cannot be granted blanket confidential protection 

from the public record.  Contrary to USESC’s assertion, the remedial efforts it is required to 

undergo to correct its nonconformance with the Public Utilities Act are part and parcel with this 

docketed proceeding, and Commission-ordered audit reports are typically filed in the docket in 

which the audit was ordered, regardless of whether the proceeding has been officially “closed.”   

Furthermore, USESC’s reference to a CUB email correspondence to its members to 

support blanket request of confidentiality does not aid it.  In fact, such reference actually does 

nothing more than prove that what the Company truly seeks to avoid is not the revelation of 

proprietary, confidential or trade secret information, but anything that could be interpreted as 

being critical of it.  The information referenced in Exhibit A to USESC’s Petition is accurate and 

public information.  USESC’s allegation that such information “falsely suggests” or “insinuates” 

anything is absurd.  The statements and facts in the four sentence message are taken directly 

from the CUB/AARP Complaint or public filings by the Company and speak for themselves.   

Second, the Petition is wholly unnecessary.  The Commission has already entered a 

Protective Order in Docket 08-0175 on September 21, 2008.  This document defines the scope of 

“confidential” material, in accordance with applicable Illinois law, describes the process for 

designation of confidential information, the use of confidentially-designated material and defines 

the parties’ remedies in case of unauthorized disclosure of confidential material.  The Company 

has provided no basis to explain or justify the need for another Protective Order to govern the 

same type of information at issue in the docketed proceeding. 

Third, USESC’s request is premature and procedurally defective at best.  Rather than 

seeking a Protective Order or Confidentiality Agreement, USESC is really requesting blanket 
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designation of all audit material as confidential, without providing a proposed Confidentiality 

Agreement or Protective Order that would govern such designation.  Additionally, the 

Company’s request comes before even the nature or type of information at issue has even been 

established and before an audit plan has even been developed identifying the specific scope of 

the audit.  If granted, the request would cover the entirety of any audit report, without 

consideration of the type information contained therein.  In the course of this proceeding, the 

Company designated thousands of discovery documents as confidential, many of which were 

later determined to be public and not deserving of confidential treatment.  Under the Company’s 

proposal, even information it did not designate as confidential during the course of the 

proceeding – or information that was already affirmatively determined by the Commission to be 

public – would be treated as confidential.  This is clearly an absurd result that cannot withstand 

scrutiny under relevant Illinois law. 

Finally, though USESC is quick to claim that it is not a public utility (Petition at 7), it 

appears to forget that it is, in fact, a regulated entity that can only operate its business in Illinois 

by a grant of a certificate of service authority from this Commission.  While the Company was 

ordered to pay for the auditor, the Commission cannot and should not view the audit contract as a 

“private commercial contract” between the Company and the auditing firm.  Petition at 4.  The 

Commission’s Order explicitly requires that the auditing firm and audit plan be approved by the 

Commission.  ICC Docket No. 08-0175, Order at 50.  USESC’s interpretation of the nature and 

purpose of the audit would eviscerate the Commission’s oversight of it as a regulated, 

certificated entity operating under Commission authority, as well as undermine the remedial 

requirements ordered by this Commission. 
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WHEREFORE, CUB respectfully requests that the Commission deny USESC’s Petition 

and require the Company to comply with the existing Protective Order in this proceeding, as well 

as the other relief requested in CUB/AARP’s Application for Rehearing. 

 

Respectfully submitted, 
 
CITIZENS UTILITY BOARD  

Dated: June 1, 2010 

 
       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Suite 800 
       Chicago, IL  60606 
       (312) 263-4282 x112 
       (312) 263-4329 fax 
       jsoderna@citizensutilityboard.org 
 


