
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

 
Citizens Utility Board,    ) 
Citizen Action/Illinois,    ) 
and AARP     ) 
      ) 
 vs.     ) 
      ) Docket No. 08-0175 
Illinois Energy Savings Corp.,  )  
d/b/a U.S. Energy Savings Corp.  ) 
      ) 
Complaint pursuant to    ) 
220 ILCS 5/19-110 or 19-115  ) 
 

 
STAFF RESPONSE TO COMPANY’S VERIFIED 
PETITION FOR CONFIDENTIAL TREATMENT 

 
 NOW COMES Staff (“Staff”) of the Illinois Commerce Commission 

(“Commission”), by and through its attorneys, and pursuant to Part 200.190 of the 

Commission’s Rules of Practice, submits this Response to Illinois Energy Savings 

Corp.’s d/b/a U.S. Energy Savings Corp. now d/b/a Just Energy (“Just Energy” or 

“Company”) Verified Petition for Confidential Treatment (“Petition”) filed on May 26, 

2010. 

 In its Petition, the Company requests that the Commission enter a protective 

order prohibiting the disclosure of the Audit Contract and Audit Plan, as well as all other 

audit-related materials.  The Company argues that all of these materials contain highly 

confidential and proprietary information and that disclosure of these materials would be 

“commercially detrimental and competitively disadvantageous to the Company.”  

(Petition, p. 5) 
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 Staff disagrees with the Company’s request to deem all audit materials as 

confidential and proprietary.  Staff believes that the audit materials should be made 

public with confidential information to be redacted, and the law supports this. 

Freedom of Information Act 

 First, the Commission is bound by the Illinois Freedom of Information Act 

(“FOIA”) (5 ILCS 140) and must make all public records available for copy or inspection.  

FOIA specifically defines “public records” as follows: 

"Public records" means all records, reports, forms, writings, letters, 
memoranda, books, papers, maps, photographs, microfilms, cards, tapes, 
recordings, electronic data processing records, recorded information and 
all other documentary materials, regardless of physical form or 
characteristics, having been prepared, or having been or being used, 
received, possessed or under the control of any public body. "Public 
records" includes, but is expressly not limited to… (ii) final opinions and 
orders made in the adjudication of cases… (v) final planning policies, 
recommendations, and decisions; (vi) factual reports, inspection reports, 
and studies whether prepared by or for the public body… (ix) materials 
containing opinions concerning the rights of the state, the public, a 
subdivision of state or a local government, or of any private persons…(xii) 
each report, document, study, or publication prepared by independent 
consultants or other independent contractors for the public body; (xiii) all 
other information required by law to be made available for public 
inspection or copying…  (5 ILCS 140/2(c)) 
 

 When the Illinois General Assembly amended FOIA in 2009, effective January 1, 

2010, its intent was to ensure public disclosure of all public records of state agencies.  

The addition of the following language in FOIA clearly contemplates the General 

Assembly’s motivation behind public access:  

The General Assembly hereby declares that it is the public policy of the 
State of Illinois that access by all persons to public records promotes the 
transparency and accountability of public bodies at all levels of 
government. It is a fundamental obligation of government to operate 
openly and provide public records as expediently and efficiently as 
possible in compliance with this Act.  (5 ILCS 140/1) 
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In addition, this amendment’s legislative history also recognizes a clear intent of public 

disclosure as indicated by several members of the House of Representatives: 

With Senate Bill 189, we amend the Freedom of Information Act to 
facilitate access to information at all levels of government… The Bill 
provides a presumption of disclosure… the government must prove an 
exemption from FOIA by clear and convincing evidence… The current law 
is only permissive… I think Illinois has been a slacker in the Freedom of 
Information Act… I think it’s time for all of us to make sure this becomes 
the law of the State of Illinois.  It’s got a number of provisions that are 
important to tighten up FOIA, to make sure that documents and 
information is available to our citizens, to the press and in our effort to 
clean up Illinois… (96th General Assembly, Transcription Debate, 62nd 
Legislative Day, May 27, 2009) 

 

 The Company is correct that FOIA provides an exemption from public disclosure 

related to trade secrets or commercial information that causes competitive harm: 

Trade secrets and commercial or financial information obtained from a 
person or business where the trade secrets or commercial or financial 
information are furnished under a claim that they are proprietary, 
privileged or confidential, and that disclosure of the trade secrets or 
commercial or financial information would cause competitive harm to the 
person or business, and only insofar as the claim directly applies to 
the records requested.  (5 ILCS 140/7(g)) (emphasis added) 

for  
Therefore, in order to rely upon this exception, the Company must demonstrate 

competitive harm in its claim for confidential treatment of information it seeks to be 

exempt from disclosure to the public.  Disclosure of public records is the goal under 

FOIA.  The permitted exemption is limited: the disclosure of the particular records 

requested under FOIA must cause the Company competitive harm.  This exemption 

based upon “competitive harm” is not a broad catch all to keep private all information 

that may be potentially embarrassing to the Company.  In seeking a broad blanket 

confidential treatment of all audit information, the Company may well be attempting to 

insulate itself from any negative findings in the audit report or other audit materials. 
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 Staff recognizes that the Company is entitled to the protection of confidential and 

proprietary information pursuant to Section 4-404 of the Public Utilities Act (“PUA”) (220 

ILCS 5/4-404) and 83 Illinois Administrative Code Parts 200 and 551.  However, the 

Company has the burden of proof to demonstrate that the information is entitled to this 

confidential treatment, as specifically spelled out in Part 551: 

If an applicant or AGS believes any of the information to be disclosed by 
an applicant or AGS is privileged or confidential, the applicant or AGS 
should request that the Commission enter an order to protect the 
confidential, proprietary or trade secret nature of any data, information or 
studies pursuant to 83 Ill. Adm. Code 200.430. The applicant or AGS shall 
designate which information is privileged and confidential. Such 
information shall be marked as "confidential" and submitted separately 
under seal to the Chief Clerk of the Commission. The applicant or AGS 
is required to explain why that information is entitled to that 
protection in a supporting document pursuant to Section 
551.30(d)(1).  (83 Ill. Admin. Code Part 551) (emphasis added) 
 

 In its Petition, the Company is asking for a blanket confidential designation of all 

audit materials, in particular, the “Audit Plan, Audit Contract, all audit proposals, Staff 

reports regarding audit proposals, audit work papers, communications, underlying audit 

data and information, interim audit reports, final audit reports and all other audit-related 

materials.”  (See Petition, p. 7)   

 The Company requests this blanket confidential treatment before the 

Commission knows what information will even be in these audit materials, certainly 

before knowing whether disclosure of this yet unknown information will cause 

competitive harm.  The Company assumes that the audit plan and the audit contract will 

disclose processes, procedures, and techniques to be used to evaluate the Company in 

addition to Company documents, departments, and personnel to be reviewed.  (See 

Petition, p. 4)  Based upon this assumption, the Company argues that the disclosure of 
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this information would be competitively disadvantageous and detrimental to Just 

Energy’s business because other companies would learn the cost of the audit and 

elements of the Company’s business.  While it may be true that competitors might learn 

the cost of the audit and some elements of the Company’s business, the Company has 

not substantiated its claim that this knowledge will cause competitive harm.   

 Furthermore, for the sake of argument, if Staff accepts the Company’s 

assumptions and analyzes its arguments without the benefit of necessary detail to 

effectively evaluate the Company’s claim, Staff still notes that it is not credible that the 

disclosure of this kind of information regarding Just Energy’s business will cause 

competitive harm to the Company.  In fact, many of Just Energy’s business practices, 

including compensation structure, sales techniques, and business model are already 

public; the different testimonies, transcripts, briefs, rulings, and the Order in this docket 

already disclose many of the business elements for which Just Energy is now seeking 

confidential treatment. 

 Finally, Staff does not believe that a blanket designation of confidentiality is 

proper before the information to be treated confidentiality is even disclosed to the 

Commission.  At a minimum, the Company must identify the specific information to be 

protected and then explain why the disclosure of that information will cause competitive 

harm. The Company’s explanation must demonstrate with some reasonableness that 

the disclosure of certain information will cause competitive harm.  At this point, the only 

information that the Company has identified as confidential with any specificity is the 

audit price.  However, the Company has failed to provide any reasonable explanation as 

to why the disclosure of the audit price will cause competitive harm.  The Commission’s 
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public order in this docket indicated that an audit would be conducted and paid for by 

the Company.  The Company’s competitors are aware of this information.  In Staff’s 

view, there is nothing noteworthy about the audit price that would cause competitive 

harm.   

 Staff recommends that everything be made public with certain information kept 

confidential pursuant to a confidentiality agreement entered between the auditor, Just 

Energy, and Staff, as ordered in the Commission’s Order. (See Order, p. 49)  

 If the Commission were to grant Just Energy this blanket confidential designation 

of all audit materials, a complicated scenario could arise.  For instance, a previous 

customer who had filed a complaint against Just Energy might be interested in the audit 

report and would serve a FOIA request onto the Commission.  Because all of these 

materials had been designated confidential, the Commission’s FOIA Officer would need 

to assert the exemption of trade secret and business confidentiality in order to prohibit 

disclosing this information.  In a suit to obtain this information, “[t]he burden [would] be 

on the public body to establish that its refusal to permit public inspection or copying is in 

accordance with the provisions of [FOIA].  Any public body that asserts that a record is 

exempt from disclosure has the burden of proving that it is exempt by clear and 

convincing evidence.”  (See 5 ILCS 140/11(f)) 

 This scenario would put the Commission into a compromising situation in that it 

would have the burden to prove that a company’s information was confidential under the 

trade secret and business confidential information exemption by clear and convincing 

evidence.  The Commission is not in a position to demonstrate competitive harm to 
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another company, and the Company has not met this standard in claiming that the 

disclosure of confidential information would cause competitive harm.   

 Just Energy further argues that because it is not a public utility, “any 

requirements that the Commission has imposed on USESC only need transparency 

between the Commission and the licensed entity.  No other party needs that information 

and therefore no other party should have that information.”  (Petition, p. 7)1  This 

argument ignores the fact that the Commission is a public body serving the public 

interest.  As a state agency, the Commission must remain transparent to the public in all 

its dealings with regulated entities, Just Energy being one of them.  The transparency is 

not with the regulated entity as the Company would like to argue; rather, the 

transparency is with the public.  FOIA specifically states this: 

Pursuant to the fundamental philosophy of the American constitutional 
form of government, it is declared to be the public policy of the State of 
Illinois that all persons are entitled to full and complete information 
regarding the affairs of government and the official acts and policies of 
those who represent them as public officials and public employees 
consistent with the terms of this Act… The General Assembly hereby 
declares that it is the public policy of the State of Illinois that access by all 
persons to public records promotes the transparency and accountability of 
public bodies at all levels of government. It is a fundamental obligation of 
government to operate openly and provide public records as expediently 
and efficiently as possible in compliance with this Act.  (5 ILCS 140/1) 
 

Alternative Gas Supplier Law (“AGSL”) 

 Second, as amended, the AGSL specifically allows the Commission to consider 

an alternative gas supplier’s “commitment of resources to the management of sales and 

                                                 
1
 Staff notes that the Company asks that its claimed confidential information not be “disclosed to any party other 

than the Commission, the Staff of the Consumer Services Division, USESC and the auditor for a period of five (5) 

years.”  (Petition, p. 7)  First, presumably this list of people permitted to have access to this information is an error; 

otherwise, other staff within the Commission, including the Office of General Counsel and the ALJ division would 

not have access, and this lack of access would severely hamper the Commission’s performance of its duties.  

Second, the requested period of five years is very long and not substantiated in any way. 
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marketing staff, through affirmative managerial policies, independent audits, 

technology, hands-on field monitoring and training, and, in the case of applicants who 

have sales personnel or sales agents within the State of Illinois, the applicant’s 

managerial presence within the State.”  (220 ILCS 5/19-110(e)(1)(C)) (emphasis added)  

This statutory language indicates that an independent audit can be used to demonstrate 

an alternative gas supplier’s ongoing commitment of managerial resources to maintain 

its certificate of service authority.  The Company’s commitment of managerial resources 

was at issue in this docket and was criticized.  The independent audit ordered by the 

Commission in its Order was a corrective measure.  (Order, pp. 49-50)  As such, this 

independent audit in the AGSL is similar to audits conducted under the audit provisions 

found in Section 8-102 of the PUA, and as such, 8-102 audits provide a useful and 

analogous background.  Section 8-102 states in pertinent part: 

The Commission is authorized to conduct or order a management audit or 
investigation of any public utility or part thereof. The audit or investigation 
may examine the reasonableness, prudence, or efficiency of any aspect of 
the utility's operations, costs, management, decisions or functions that 
may affect the adequacy, safety, efficiency or reliability of utility service… 
or that the audit or investigation is likely to be cost-beneficial in enhancing 
the quality of service or the reasonableness of rates therefor. The 
Commission shall, before initiating any such audit or investigation, issue 
an order describing the grounds for the audit or investigation and the 
appropriate scope and nature of the audit or investigation. The scope and 
nature of any such audit or investigation shall be reasonably related to the 
grounds relied upon by the Commission in its order.  Any audit or 
investigation authorized pursuant to this Section may be conducted by the 
Commission, or if the Commission is unable to adequately perform the 
audit or investigation, the Commission may arrange for it to be conducted 
by persons independent of the utility and selected by the Commission. 
The cost of an independent audit shall be borne initially by the utility, but 
shall be recovered as an expense through normal ratemaking procedures. 
Any audit or investigation shall be conducted in accordance with generally 
accepted auditing standards.  (220 ILCS 5/8-102) 
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 An audit performed pursuant to Section 8-102 is made public as it is an audit 

specifically authorized by the Commission.  Previous audits ordered by the Commission 

pursuant to Section 8-102 have been public; publicly available information includes 

audit proposals and parameters, testimony regarding audit reports, and final audit 

reports.  This information has been filed on e-Docket for public viewing with confidential 

information redacted.2  Likewise, the audit in this docket is a similar type of 

management audit specifically authorized and ordered by the Commission to focus on 

Just Energy’s sales program and commitment of managerial resources with an objective 

to substantially reduce customer complaints and violations of the AGSL.  (See Order, p. 

49)   

 Furthermore, a blanket confidential designation of all audit materials becomes 

very impractical and inefficient.  For instance, during the discussion of the Staff Report 

at the Commission’s bench session on May 25, 2010 regarding the recommended 

auditor, Staff stated the name of the auditor which Staff is recommending, which may be 

subject to the broad confidential claims made in the Company’s petition and other filings 

in this docket.  If the Commission should rule in favor of the Company’s petition for 

blanket confidentiality, it could arguably place Staff or the Commission in violation of the 

protective order any time any details of a Staff report or other audit materials, including 

the name of the recommended auditor or contract price or terms, were made public in 

the course of the Commission’s public meetings.  The broader and less defined the 

confidential designation, as is the case with the Company’s current claim of 

confidentiality, the more likely unwitting but actionable disclosures will be made.  To the 

                                                 
2
 Examples of such audit proposals, audit reports, and testimony regarding audit reports can be found in Docket Nos. 

08-0312 (originating from Docket No. 05-0597), 01-0423 (originating from Docket No. 01-0664), 06-0556, 06-0311 

(audit still being conducted), and 09-0319 (audit just ordered by Commission in IAWC’s rate case). 
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extent neither Staff nor other Commission members can reasonably contemplate that 

certain information, such as audit recommendations, would be considered confidential, 

disclosures will be made unintentionally in violation of the blanket confidential treatment 

the Company seeks.   

 The Staff asks that the Commission carefully consider other impacts granting 

such a broad and ill defined request might have on the normal operations of the 

Commission.  For example, to the extent the Commission desires any of the audit 

recommendations to apply to other alternative energy suppliers, through either a 

rulemaking or legislative effort, the confidentiality of those recommendations would 

prevent their disclosure and would hinder the Commission in performing its regulatory 

duties.  In addition, the Commission might not be permitted to identify publicly remedial 

actions undertaken by the Company in response to audit recommendations, hindering 

the Commission’s communications to Illinois consumers. 

 The Commission was given the specific authority to grant Just Energy its 

certification as an alternative gas supplier.  The Commission also has an ongoing 

obligation and responsibility to Illinois consumers to make sure that alternative gas 

suppliers are complying with their obligations under the PUA.  In ordering this 

independent audit of Just Energy to evaluate its business practices and to recommend 

effective solutions, the Commission has a duty to the public to ensure that it has reacted 

justly and appropriately to the violations of the AGSL committed by the Company.  It 

also has a duty to report back to the public that it has taken the appropriate measures to 

ensure that the Company will no longer violate the AGSL.  This duty further requires 

that the Commission ensure that Just Energy is complying with its Order, its corrective 
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measures, and the audit recommendations.  The Commission cannot effectively do 

these things if all audit materials are confidential and exempt from public disclosure.  

This undermines the purpose of FOIA and the PUA. 

 WHEREFORE, Staff respectfully requests that the Commission consider this 

Response and deny Just Energy’s Petition for Confidential Treatment.   

 

     Respectfully submitted,  
 
     /s/____________________  

May 27, 2010    Jennifer L. Lin 
      Nora A. Naughton 
      
      Counsel for the Staff of the  
      Illinois Commerce Commission  
       
      Office of General Counsel 
      Illinois Commerce Commission 
      160 N. LaSalle, Ste. C-800 
      Chicago IL 60601 
      312-793-2877 
 

 



VERIFICATION 


I, Peter Muntaner, being first duly sworn, state that I am the Director of the 

Consumer Services Division of the Illinois Commerce Commission; that I have personal 

knowledge of the information stated in the foregoing Response to the Company's Verified 

Petition for Confidential Treatment; and that such information is true and correct to the 

best of my knowledge, information and belief. 

Illinois Commerce Commission 

Subscribed and sworn to before me 
this 27th day of May, 2010. 

-- /1 ~ 1~'6 ~. 
Notary P lic 


