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Now come the Staff witnesses of the Illinois Commerce Commission (“Staff”), by 

and through its undersigned counsel, pursuant to Section 200.830 of the Illinois 

Commerce Commission’s (“Commission” or “ICC”) Rules of Practice (83 Ill. Adm. Code 

200.830), respectfully submits its Brief On Exceptions to the Proposed Order (“PO”) 

issued on May 17, 2010 in the instant proceeding. 

I. INTRODUCTION 

On February 10, 2010, the Commission initiated this proceeding for the purpose 

of amending 83 Illinois Administrative Code 451 (“Part 451”), "Certification of Alternative 

Retail Electric Suppliers."  The purpose of this Code part is to regulate the entry of these 

alternative retail electric suppliers ("ARES") under Article XVI of the Illinois Public 

Utilities Act (“Act”).  The PO reflects the issues raised by the Company, Staff, and the 

other parties who have intervened.  Staff’s exceptions are directed to Sections 

451.110(a)(4), 451.220(a)(4), and 451.320(a)(4) and the suggestion in the PO that Staff 
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and Commonwealth Edison Company (“ComEd”) work out a better proposal.  (PO, p. 

15.)  

 

II. DISCUSSION 
 
Sections 451.110, 220, & 320(a)(4) set forth the financial qualifications required 

for the applicants to be Alternative Retail Electric Suppliers (“ARES”).  In its initial 

comments ComEd noted inconsistencies in the language for these three sections 

included in Staff’s First Notice Order (“FNO”).  In response, Staff’s Reply Comments 

proposed substantive changes to the provisions to address the inconsistencies.  In 

surreply, ComEd complained that the electric utility would be significantly involved in the 

process (ComEd Surreply Comments, p. 2), about the administrative burden (Id., p. 7), 

and the lack of clarity for the process (Id., pp. 8-9).  The PO found ComEd’s surreply 

comments convincing, but suggested that Staff and ComEd attempt to “work out an 

even better proposal.”  Subsequent discussions between Staff and ComEd led to the 

conclusion that the most effective solution to ComEd’s concerns was to revise the three 

sections to remove the provisions requiring the utilities to disburse funds from the 

unconditional guarantees, payment bonds, or letters of credit to Illinois retail customers. 

Staff is aware of no alternative for reimbursing Illinois retail customers.   Given ComEd’s 

reluctance to assume any responsibility to help its distribution customers collect this 

reimbursement, and the fact, which ComEd noted in it Surreply Comments, that 

Subsection (a)(4) is the only option that offers to reimburse the Illinois retail customers, 

Staff recommends removing the customer reimbursement provided for in subsection 

(a)(4) of each of Sections 451.110, 451.220, and 451.320.  Staff proposes retaining the 
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option for an applicant to demonstrate financial capabilities through an unconditional 

guarantee, payment bond, or letter of credit, but Staff proposes that in the event of 

default by the ARES the bond proceeds would be distributed to the People of the State 

of Illinois, rather than to customers. 

Additionally, Staff believes the Commission should change the month that it 

selects the published price index for electricity for use in this subsection (a)(4) from 

January to February.  Under the old rules, it was necessary to select the price index in 

January for use in the annual recertification reports due January 31 pursuant to Section 

451.710.  In this rulemaking, the recertification reports are now due no later than April 

30 of each year.  Moving the month in which the price index must be chosen from 

January to February will give the Commission more time to make this decision, and will 

not affect the ARES’ ability to file timely recertification reports. This change would have 

a neutral effect on the ARES.  The change would reduce an unnecessary burden on the 

Commission. 

Thus, Staff proposes the following language for Sections 451.110, 220, & 

320(a)(4): 

 
The applicant shall execute and maintain certifies that it will offer to 
reimburse its Illinois retail customers for the additional costs those 
customers incur to acquire electric energy as a result of the 
applicant's failure to comply with a contractual obligation to supply 
such energy. Any resulting The applicant's prospective obligation of 
the applicant to reimburse Illinois retail customers shall be covered 
by an unconditional guarantee, payment bond, or letter of credit 
that, upon failure to comply with its contractual obligations to supply 
energy to its customers, shall be payable to the People of the State 
of Illinoispayable to its Illinois retail customers.  Any dollar limitation 
on the unconditional guarantee, payment bond, or letter of credit 
shall equal not less than the product of 1080 times an estimate of 
the applicant's expected peak hourly demand expressed in 
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MWsmaximum number of MW the applicant expects to schedule 
over the next twelve months times the average of the 45 highest 
daily market prices of electric energy traded during the previous 
year. Each FebruaryJanuary, the Commission shall choose a 
published price index for electricity for use in this subsection (a)(4). 
The daily market price of electric energy shall equal the published 
price index for electricity traded in Illinois, except in the event that 
no price index for electricity traded in the State of Illinois is 
published, then the daily market price of electricity shall be 
determined by the use of a published price index for electricity 
traded at the nearest location to the State of Illinois. The 
unconditional guarantee, payment bond, or letter of credit shall be 
valid for a period of not less than one year.  

 

All payments to be 
made through the unconditional guarantee, payment bond, or letter 
of credit under this Section shall be paid in accordance with a 
Commission Order authorizing such payment. 

 
Alternatively, the option for an applicant to demonstrate financial capabilities 

through an unconditional guarantee, payment bond, or letter of credit could be 

eliminated altogether. However, Staff does not recommend that approach.  

Approximately ten percent of ARESs currently meet their financial requirements using 

subsection (a)(4). Therefore, if the Commission were to eliminate that option, those 

ARESs would have to use a different, perhaps more costly option.  Moreover, this could 

have a detrimental effect on competition.   
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III. CONCLUSION 

For the reasons set forth above, Staff respectfully requests that the Illinois 

Commerce Commission adopt Staff’s recommendations and incorporate them in the 

Second Notice Rules in this docket.  

        Respectfully submitted, 
        

 
      

    
       JANIS E. VON QUALEN 

/s/_____________________ 

 
May 27, 2010     Counsel for the Staff of the Illinois 
       Commerce Commission 
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