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The People of the State of Illinois’s Application for Rehearing 
 
 The People of the State of Illinois, by Attorney General Lisa Madigan (the People), 

request that the Illinois Commerce Commission (the Commission) reconsider and grant 

rehearing of its Final Order in this docket entered on April 13, 2010 and served on April 15, 

2010 pursuant to Section 10-113 of the Public Utilities Act, 220 ILCS 5/10-113 and 83 Ill. 

Admin. Code 200.880.  In this docket the Commission allowed Illinois American Water 

Company (IAWC) an increase in its water and sewer rates.    

 As more fully set forth below, the Commission should reconsider and rehear the 

following issues: 

Issue 1. The Commission should not increase IAWC’s cash-working capital allowance 

to cover prepayment of affiliated Service Company charges. 

Issue 2. The Commission should remove the cost of the “business systems study” from 

rate base. 

Issue 3. The Commission should not include unamortized and historical rate case 

expense in the test year rate case expense.  

Issue 4. The Commission should reopen its order to specifically assess and expressly 

address current rate case expenses as required by section 9-229 of the Public Utilities 

Act. 



 

Issue 5. The Commission should not require IAWC to document efforts to minimize 

rate case expense, but rather should closely and specifically assess the rate case expenses 

as required by Section 9-229 of the Public Utilities Act. 

Issue 6. The Commission should reconsider its Order and remove language that 

prejudges how fixed and other charges should be recovered in rate design. 

Issue 7. The Commission should amend the Order so that all multi-unit residential 

users, whether in Chicago Metro or other districts, can pay a declining block usage rate 

for usage over 30 ccf, and remove the discrimination that will result from the current 

Order. 

 The Commission’s Order in regard to these issues is not supported by substantial 

evidence produced by the Company, the Staff of the ICC, and intervenors, it is legally 

insufficient under Illinois law, and lacks sufficient analysis to allow informed judicial review.  

See 220 ILCS 5/10-201(e).  

 In support of this application for rehearing the People submit the following: 

 For each of the following issues, the People incorporate by reference all previously 

briefed arguments.  As a preliminary matter, the People incorporate by reference herein all the 

arguments raised in their initial and reply briefs as well as in their brief on exceptions and reply 

brief on exceptions to the Proposed Order issued by the Administrative Law Judge on February 

22, 2010.  For all the reasons stated in those briefs and for the additional reasons set out in this 

Application, the People seek rehearing. 

1. The Commission’s Final Order should be amended to remove the effect of the 

prepayment of Service Company charges from cash working capital.  Although the 

Commission adopted several changes recommended by the People and the Illinois 

 2



 

Industrial Water Consumers  to the Company’s requested cash working capital, it rejected 

the People’s recommendation that it modify the Company’s lead lag study to remove the 

effect of IAWC’s choice to prepay its affiliated Service Company for services.  The 

Commission erroneously stated that consumers would either pay more to the Service 

Company to cover the payment lag if the Service Company is paid after services are 

provided, or IAWC could prepay the Service Company and rates increase to fund 

IAWC’s cash working capital.  Order at 18.  This “heads I win, tails you lose” 

proposition fails to address the key question of whether it is reasonable to expect 

consumers to first pre-pay IAWC’s affiliate and then pay a return on the cash used to pre-

pay the affiliate. IAWC and its affiliate should not be able to obtain this double benefit 

from Illinois consumers.  

 Further, the Commission should not accept IAWC’s witness’s assertion that the 

Service Company would assess a cash working capital charge on IAWC for charges that 

are not paid in advance.  The Order should be reheard to assess whether prepayment was 

necessary and whether the Service Company in fact does assess IAWC or any other 

affiliate a cash working capital charge for billings provided after services are provided. 

 The Order increasing the cash working capital amount to cover the prepayment of 

Service Company charges is arbitrary and capricious, contrary to law, not based on 

substantial evidence and lacks sufficient findings and analysis to permit informed judicial 

review, in violation of Section 10-201 of the Public Utilities Act.  220 ILCS 5/10-201. 

For these reasons, the Order in this docket should be reconsidered and the Application for 

Rehearing should be granted. 
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2. The Final Order improperly requires Illinois ratepayers to pay the entire Illinois 

portion of a comprehensive planning study directed by IAWC’s corporate parent rather 

than allocating the costs among all stakeholders, including stockholders.   The parent of 

IAWC proposed a “Comprehensive Planning Study” to “assess the needs of our business, 

to satisfy customer and other stakeholder expectations, and to review different technology 

options.”  Order at 18.  The Commission concluded that “in the long run, customers 

benefit when utilities engage in such planning.”  Order at 21.  IAWC requested that 

Illinois ratepayers contribute $625,240 to IAWC’s parent company for the study.  The 

Final Order granted $602,300 of the request. 

 It is error for the Commission to require Illinois ratepayers to fund this corporate 

study.  While IAWC asserts that the study will “assess the needs of our business, to 

satisfy customer and other stakeholder expectations,” IAWC has not identified what 

potion of the study will be paid by shareholders, and instead appears to be allocating the 

total cost of the study to its local utilities on a per customer basis.   Planning for the future 

should be a process that is on-going and should not require a  special study.  Illinois 

ratepayers should not be asked to increase the substantial payments IAWC makes to its 

affiliated Service Company by another $602,000 for planning that the Service Company 

should already be providing 

 Further, if the Commission declines to remove the entire cost from rates, it should 

rehear this docket to specifically assess a portion of the cost of the study to shareholders. 

 Requiring consumers to pay for IAWC’s parent’s “business systems planning 

study” is not based on substantial evidence presented in this docket, and is legally 

insufficient under Illinois law.  Further, the Order fails to include sufficient analysis to 
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allow informed judicial review.   220 ILCS 5/10-201(e). For these reasons, the Order in 

this docket should be reconsidered and the Application for Rehearing should be granted. 

3. The Commission’s treatment of unamortized prior rate case expense violates the 

test year rule and the rules against retroactive ratemaking and single-issue ratemaking.   

As stated in the People’s briefs incorporated by reference above, the Commission erred as 

a matter of law in allowing the recovery of a portion of IAWC’s rate case expense 

allowed in Docket 07-0507.  The effect of this decision is to improperly single out one 

expense – the 2007 rate case expense - and charge consumers for a portion of this prior, 

2007 expense in future rates.   

 In IAWC’s last rate case (Docket 07-0507), the Commission accepted the rate 

case expense that the Company identified without adjustment, and averaged it over three 

years to obtain a reasonable annual charge.  In averaging this cost to include a reasonable 

portion for the test year, however, the Commission did not authorize the Company to 

defer and recover the unamortized balance, should the Company seek a rate hike prior to 

the expiration of the three year period.1  Under ordinary ratemaking principles, IAWC’s 

new test year rate case expense would replace, rather than be added to, the 2007 cost 

when new rates are set.   

 But rather than simply propose a new annual rate case expense to be adopted in 

this docket, IAWC sought to increase its annual rate case expense proposal with the 

unamortized portion of the expense approved in the 2007 rate case.  Not only was 

IAWC’s proposal for a new annual rate case expense 58% higher than its 2007 

allowance, it was further inflated by the unamortized amounts approved by the 
                                                 
1 The Order in Docket 07-0570 did not specifically address rate case expense, although it was 
listed in the Appendices. 
 

 5



 

Commission in that earlier case. This approach increased the $2,339,496 requested total 

expense to be amortized or averaged for the test year by $657,530 from the last case (see 

AG/JM Ex. 5.1, Sch. C-3 & C-4).2  Allowing IAWC to charge consumers for past rate 

case expenses in addition to test year rate case expenses is unlawful and violates the test 

year rule.3   

 In Business and Professional People for the Public Interest v. Illinois Commerce 

Commission, 146 Ill.2d 175, 237-243 (1991) (“BPI II”) the Supreme Court discussed the 

test year rule in detail, and held that the Commission erred in allowing Commonwealth 

Edison to add expenses (depreciation and decommissioning) from prior years to the test 

year amount, thereby inflating rates.  In discussing the decommissioning expense, the 

Court said:  

Despite this finding that decommissioning expense was a test year item, the 
Commission permitted Edison to defer decommissioning expenses for the 
regulatory delay period.  The Commission based this decision in its belief that 
ratepayers are responsible for the cost of decommissioning.  Because 
decommissioning expense is a test-year item, we again find the Commission 
violated its own rules to the detriment of intervenors and, therefore, committed 
reversible error [by including it in rates].  Id. at 241.   
 

In the instant docket, the Commission similarly committed reversible error and violated 

the test year rule by allowing IAWC to defer a portion of the 2007 rate case expense and 

add it to the 2010 test year, significantly increasing the annual rate case expense included 

in rates.  

 The Commission’s decision on this issue is also contrary to the rule prohibiting 

retroactive ratemaking.  The rule against retroactive ratemaking specifically provides that 

                                                 
2  The Commission accepted one Staff adjustment (equaling $62,000) and amortized this amount 
over three  or five years, resulting in an annual charge of $909,697.  Order at App. A, page 1. 
3 The test year rule is found at 83 Ill.Admin.Code Parts 285 and 287. 
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once rates are set based on a test year, the costs associated with that test year cannot be 

singled out and added to a later test year for recovery, nor can expenses that decrease or 

are fully amortized before new rates are set be returned to consumers in the form of 

refunds.  The Supreme Court explained retroactive ratemaking as follows: 

“Once the Commission establishes rates, the Act does not permit refunds if the 
established rates are too high, or surcharges if the rates are too low. (Business and 
Professional People I, 136 Ill.2d [192] at 209 [1989].)  This rule is consistent with 
the prospective nature of the Commission’s legislative function in ratemaking.  In 
addition, this rule promotes stability in the ratemaking process.  Citizens Utilities 
Co. v. Illinois Commerce Commission (1988), 124 Ill.2d 195, 207.”   

 
 BPI II, 146 Ill.2d at 243.  The Commission erred in accepting IAWC’s request to add its 

prior rate case expense to its current rate case expense.  Consumers cannot expect to 

receive refunds if the expense is reflected  in rates for longer than the amortization or 

averaging period.4   Similarly, it is unfair and unlawful to increase future rates by the 

unamortized amount if rates are reset before the end of the amortization or averaging 

period. 

 Finally, the rule against single issue ratemaking similarly prohibits the 

Commission from adding a single cost item from the past and adding it to a test year. In 

BPI II, 146 Ill.2d at 238, the Supreme Court explained: 

 The rule against single-issue ratemaking recognizes that the revenue 
formula is designed to determine the revenue requirement based on the aggregate 
costs and demand of the utility. Therefore, it would be improper to consider 
changes to components of the revenue requirement in isolation.  

 
Id. at 244-245 (emphasis in original).   Illinois law and ratemaking does not authorize a 

utility or the Commission to roll one expense, in this case the rate case expense, into 

                                                 
4 If IAWC had filed a rate case after the three year averaging period had expired, it would not 
have been legally compelled to reduce rates to reflect that the rate case expense was fully 
recovered. 
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future test years. Doing so distorts the ratemaking formula that aggregates all of the 

utility's costs and revenues associated with a single test year to determine a revenue 

requirement and violates Illinois law. See BPI II, 146 Ill.2d at 244-245.   The 

Commission should grant rehearing to reject IAWC’s attempt to recover past rate case 

expenses in future rates as unlawful under Illinois law.   

 In addition to violating basic test year rules (including the rules against retroactive 

and single-issue ratemaking), accounting rules do not ordinarily allow the deferral of 

operating expenses.  See USOA Account 186, Miscellaneous Deferred Debits; AG/JM 

Ex. 5.0 at 42-43; ICC Docket 09-0400 (IAWC request for deferred accounting for 

pension and OPEBs, discussed in IAWC Ex. 5.00 Supp at 2-6).  The Commission did not 

issue an accounting variance authorizing IAWC to defer and recover rate case expenses, 

and the lack of authorization makes recovery of these 2007 costs outside the test year 

improper.   

 In the past the Commission has expressly authorized deferred accounting.  For 

example, in BPI II, the Court reviewed a Commission Order that granted Commonwealth 

Edison an accounting variance to allow it to record and defer certain costs (depreciation, 

decommissioning, and certain carrying charges).  Notwithstanding that the Commission 

granted the utility the right to record and defer certain charges, the Court held that the 

utility was prohibited from collecting depreciation and decommissioning expenses from 

outside the test year because they were ordinary operating expenses.  BPI II at 240-241.  

Although the Court held that deferred carrying charges were not operating expenses, it 

only allowed recovery of deferred carrying charges if the Commission determined that 

recovery was necessary to “protect Edison from adverse financial impact caused by the 
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regulatory delay period, and to afford Edison the opportunity to recover these charges.”  

Id. at 247.    

 In the instant docket, there is no question that the Docket 07-0507 rate case 

expenses are operating expenses.  The Commission did not authorize IAWC to defer the 

unamortized rate case expense for future recovery, nor did the Commission establish a 

standard for determining whether they should be recovered.5   The Commission should 

reverse its decision to allow IAWC to recover rate case expenses from 2007. 

 The decision authorizing the recovery of prior test year rate case expenses is 

arbitrary and capricious, contrary to law, not based on substantial evidence and lacks 

sufficient supporting findings and analysis to permit informed judicial review, in 

violation of Section 10-201 of the Public Utilities Act.  220 ILCS 5/10-201.  For these 

reasons, the Order in this docket should be reconsidered and this Application for 

Rehearing should be granted. 

4. The Commission Order needs to be reheard so that the Commission can 

specifically assess and expressly address the legal and expert fees included in the test 

year rate case expense as required by Section 9-229 of the Public Utilities Act.   Effective 

one year ago, on July 1, 2009, the General Assembly amended the Public Utilities Act to 

require the Commission to “specifically assess the justness and reasonableness of any 

amount expended by a public utility to compensate attorneys or technical experts to 

prepare and litigate a general rate case filing. This issue shall be expressly addressed in 

the Commission's final order.”  220 ILCS 5/9-229.  This law reflects the General 

                                                 
5 In BPI II the Court said:  “The ICC order of June 1, 1989 was an order to affect accounting 
procedures, not a ratemaking decision.  … [T]here is a fundamental difference between a 
decision to record deferred charges and a decision to recover deferred charges.”  146 Ill.2d at 
246. 
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Assembly’s concern that the legal and technical expert fees included in utility rates were 

in need of closer review than had previously been the case. 

 The Order in this docket states the positions of various parties, including the 

position of the Attorney General, that the $422,000 IAWC claimed for the expert fee for 

one of the three Service Company Studies and the almost $1 million claimed for 

attorneys’ fee were excessive.  Nevertheless, in its Conclusions, the Commission failed to 

“specifically assess” these costs, but instead simply stated that it “agrees with the 

conclusion of Staff, which entered into evidence numerous data request responses it 

reviewed in its assessment of fees to attorneys and technical experts, that the Company’s 

rate case expenses are just and reasonable within the meaning of Section 9-229 of the 

Act.”  Order at 80.  The Commission itself did not expressly address either the legal or 

the expert fees in its Conclusion. 

 In describing the Staff Position, the Commission does not refer to a Staff 

assessment of any particular expert or legal fee.  Rather, the “numerous” data requests 

cited are in fact two data requests:  (1) a Company narrative justifying its expenses, with 

a single page spread sheet showing costs incurred in eight categories as of June 30, 2009 

and (2) an update of the single page spread sheet adding the estimated cost and the cost 

incurred through August 31, 2009.  The Order does not refer to AG Cross Exhibit 20, 

showing the various charges and studies in the last two rate cases and how IAWC’s rate 

case expense has increased since those rate cases (55% increase in the last docket and 

43% increase in this docket).  Similarly, it did not address AG Cross Exhibit 21, that 

showed that the data reviewed by the Staff witness was hours billed, with little it any 

explanation of what the billed hours were for.  These exhibits demonstrate that the Staff 
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review did not “specifically assess” legal and expert fees, but instead relied on the 

Company’s general statements of need and its claim that it actually spent 40% more than 

it requested in the last rate case.  The Commission should not allow a utility to inflate its 

expense level by ignoring its previously approved allowance in favor of a vastly higher 

“actual” cost.   

 The Commission cannot rely on the Staff’s general review of the Company’s 

claimed legal and expert expenses because the Staff did not comply with the 

requirements of Section 9-229 that legal and expert expenses be “specifically assessed.”  

The Commission did not address the 43% increase in legal fees consumers are now 

expected to cover, nor did it address the $422,000 fee for a Service Company Study that 

was only one of three studies submitted on Service Company costs.  The People pointed 

out that the $422,000 fee was excessive by comparison to other studies, but the 

Commission failed to address that discrepancy other than to direct the Company to “fully 

document its efforts to control rate case expenses” in its next rate case.  Order at 80.  

Asking for future documentation is not the same as “specifically assessing” expenses and 

“expressly addressing” them in this docket and does not rise to the standard set by the 

legislature.   

 The specific categories of expense combined with evidence of the prior rate case 

expenses proposed by the Company in its last two dockets provided record evidence to 

specifically assess legal and expert fees.  The Commission should have addressed the cost 

increases specifically highlighted by the People notwithstanding the Staff witness’s lack 

of attention to the size of the legal and expert fees.  The conclusory statement that the 

Commission is accepting the Staff’s superficial analysis does not comply with Section 9-
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229.   At the very least, the Commission’s order should have itemized the charges and 

specifically discussed whether they are reasonable.  It was inappropriate to simply defer 

to the judgment of a Staff witness, particularly where there were such substantial 

increases in costs from the prior period.  Anything less than an explicit, specific review of 

costs writes out of statute the recent amendment requiring the Commission to “expressly 

address” the issue. 

 The People specifically questioned the $422,000 Service Company Study as 

excessive when compared to other utility studies, and when considered in light of what 

the study actually did.  The Commission agreed that the Study and the other two in-house 

IAWC studies “do not represent a reasonable effort to comply with the directive of the 

Commission” (Order at 47).  The Commission allowed IAWC to charge ratepayers 

almost half a million dollars for just one of these studies, in spite of its conclusion that 

none of them were in compliance with the Commission’s directive.  This inconsistency 

should be corrected on rehearing, and the Service Company Study charge should be 

removed from the rate case expense.   

 The Commission’s decision to allow IAWC to recover the entire rate case 

expense requested, without “specifically assessing” legal and expert fees, was arbitrary 

and capricious, contrary to law, not based on substantial evidence and lacks sufficient 

findings and analysis to permit informed judicial review, in violation of Section 10-201 

of the Public Utilities Act.  220 ILCS 5/10-201.  For these reasons, the Order in this 

docket should be reconsidered and this Application for Rehearing should be granted. 

5. The Order’s directive to IAWC to “fully document its efforts to control rate case 

expenses” (Order at 80) should be reconsidered because it may inadvertently increase 
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expenses and is vague.   While allowing IAWC to recover a test year rate case expense 

that is 58% higher than IAWC’s last rate case expense, the Commission ordered IAWC 

to “fully document its efforts to control rate case expenses.”  This directive, combined 

with allowing a substantial escalation of rate case expenses, will result in higher costs to 

consumers as IAWC charges consumers not just for higher rate case expenses, but for 

additional documentation.  Further, the documentation “to control” expenses can be 

expected to be little more than a justification for whatever expense IAWC requests and to 

resemble the other inadequate studies and testimony IAWC has submitted to justify its 

higher-than-municipal charges and its escalating Service Company charges.   

 The Commission should delete the directive to the Company to document its cost 

control efforts and instead conduct the “specific assessment” of rate case expenses 

required by Section 9-229.   The Commission’s directive that IAWC be required to 

document its efforts to control rate case expense is not based on substantial evidence 

presented in this docket and is legally insufficient under Illinois law, which requires the 

Commission to make an independent assessment of a utility’s requested rate case 

expense.  Further, the Order fails to include sufficient analysis to allow informed judicial 

review.   220 ILCS 5/10-201(e).  For these reasons, the Order in this docket should be 

reconsidered and the Application for Rehearing should be granted. 

6. The Commission should reconsider its decision to base the customer charge for 

residential customers on all fixed customer charges.  The Commission rejected the 

methodology proposed by the People’s witness Scott Rubin to base the customer charge 

only on those costs associated with actually connecting a consumer to the water 

distribution system, rather than all fixed customer costs.  Order at 170.  The 
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Commission’s conclusion that it “finds no reason to assume that all indirect or overhead 

costs are variable costs, rather than fixed costs, in nature,” does not address the People’s 

position that the customer charge, being the cost to the customer simply to be connected 

to the network, should be based on fewer than all fixed costs.  The People request that the 

Commission reconsider that conclusion and instead adopt the People’s position that the 

customer charge should be based only on the costs directly related to connecting the 

customer to the system, rather than all fixed costs.   

 In addition, the Commission should also rehear and reconsider its statements that: 

“From a rate design perspective, all other things being equal, the Commission believes it 

is preferable for fixed costs to be recovered through fixed charges, and for variable costs 

to be recovered through variable charges, such as usage charges”  and that the 

Commission “continues to encourage IAWC to identify fixed costs and to propose 

reasonable methods for recovering fixed costs through fixed charges rather than through 

variable usage charges…”   Id.  Order at 170. These statements of policy are inconsistent 

with the Commission’s goal of developing a rate design that encourages conservation 

(Order at 177)6 because if a large portion of consumers’ bills is fixed, the economic 

benefit that should accompany customer efforts to decrease actual usage is reduced.  

There is no price signal to conserve.  The Commission should not limit the rate designs 

available to Illinois utilities by dictating a policy that fixed costs should be recovered in 

fixed charges, particularly because most utilities have a larger portion of fixed than 

variable costs. 

                                                 
6 In connection with the People’s proposal to retain the declining usage charge for large 
residential users and apply it to the Chicago Metro district, the Commission said: “The 
Commission believes declining block structures fail to provide proper price signals to encourage 
conservation.”  Order at 177.  This issue is discussed below. 
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 Consumers often find a rate design that relies too heavily on fixed charges unfair 

to customers who use less water.  See, e.g., Mt. Prospect Public Forum at 22, (Oct. 8, 

2009)(consumers cannot “conserve their way to a lower bill”)7; Wheaton Public Forum at 

29, 36, 61, 64 (Nov. 4, 2009).   Some IAWC consumers who use no water are charged 

more than $70 per month and many others pay more than $50 per month based on the 

rates filed after this Order was entered.  See Exhibit 1 to this Application for Rehearing.  

By focusing too strictly and exclusively on the policy of recovering fixed costs in fixed 

charges, other important public policies (such as affordability, price signals, conservation, 

and the relationship between bill size and usage) are disregarded, to the detriment of 

consumers and to the explicit policies of the State of Illinois.  

 The Public Utilities Act directs the Commission to consider several factors in 

setting public utility rates in addition to cost of service.  Section 1-102 provides in 

relevant part: 

 Sec. 1-102. Findings and Intent. The General Assembly finds that the health, 
welfare and prosperity of all Illinois citizens require the provision of adequate, 
efficient, reliable, environmentally safe and least-cost public utility services at 
prices which accurately reflect the long-term cost of such services and which are 
equitable to all citizens. It is therefore declared to be the policy of the State that 
public utilities shall continue to be regulated effectively and comprehensively. It 
is further declared that the goals and objectives of such regulation shall be to 
ensure … 
 
 (d) Equity: the fair treatment of consumers and investors in order that:  
… 
            (ii) the application of rates is based on public understandability and 
acceptance of the reasonableness of the rate structure and level;  

                                                 
7 One consumer stated:  “What I'm trying to say here is, no matter what I do -- and I'm kind of 
frugal. That's another word for cheap. I can conserve my way into a lower gas bill. I can get 
storm windows, siding. I can turn down the heat, put on a sweater. Same thing with electricity -- 
I can turn the lights down; I can use LED lighting; I can use fluorescent lighting -- and reduce 
my light bill, gas bill. But I can't do that with my water bill. I cannot conserve my way into a 
lower bill.” 
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… 
            (iv) if factors other than cost of service are considered in regulatory 
decisions, the rationale for these actions is set forth;   
… 
            (viii) the rates for utility services are affordable and therefore preserve the 
availability of such services to all citizens.  
 

220 ILCS 5/1-102.  The Commission should rehear its Order to remove the predisposition 

to recovering fixed costs in fixed charges to comply with the goals of the General 

Assembly in Section 1-102 and to provide the Commission and Illinois utilities with 

important rate design flexibility. 

7. The Commission’s Conclusion To Allow IAWC to Charge Chicago Metro Multi-

unit Consumers More Than Other IAWC Multi-unit Consumers Is Discriminatory, 

Unjust and Unreasonable and Should be Changed on Rehearing.  IAWC proposed 

changing its large residential usage rate so that there would be a single usage block rate, 

rather than a declining rate for usage over 30 ccf.  The evidence is undisputed that more 

than 99% of the residential customers use substantially less than 30 ccf, and that only 

multi-unit buildings use that much water per month.  Order at 172, 174. 

 The People proposed that IAWC treat all large, multi-unit residential buildings the 

same way, and apply the declining block rate used in areas outside Chicago Metro to the 

Chicago Metro area.  Instead, the Commission expanded the single usage rate in Chicago 

Metro to other IAWC districts, but with the caveat that IAWC “allow any multifamily 

dwelling outside Chicago Metro that is currently classified as residential to be reclassified 

as nonresidential, at the customer’s request.”  Order at 177.  The effect of this directive is 

to provide different and discriminatory treatment for Chicago Metro multifamily 

dwellings. 

 Section 9-241 provides in relevant part: 
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Sec. 9-241. No public utility shall, as to rates or other charges, services, facilities 
or in other respect, make or grant any preference or advantage to any corporation 
or person or subject any corporation or person to any prejudice or disadvantage. 
No public utility shall establish or maintain any unreasonable difference as to 
rates or other charges, services, facilities, or in any other respect, either as 
between localities or as between classes of service.  
… 
 The Commission, in order to expedite the determination of rate questions, or to 
avoid unnecessary and unreasonable expense, or to avoid unjust or unreasonable 
discrimination between classes of customers, or, whenever in the judgment of the 
Commission public interest so requires, may, for rate making and accounting 
purposes, or either of them, consider one or more municipalities either with or 
without the adjacent or intervening rural territory as a regional unit where the 
same public utility serves such region under substantially similar conditions, and 
may within such region prescribe uniform rates for consumers or patrons of the 
same class.  
 
    Any public utility, with the consent and approval of the Commission, may as a 
basis for the determination of the charges made by it classify its service according 
to the amount used, the time when used, the purpose for which used, and other 
relevant factors. 

 

The Commission should rehear its Order and correct the Order as follows to eliminate the 

distinction between Chicago Metro and other areas:  It should “allow any multifamily 

dwelling outside Chicago Metro that is currently classified as residential to be reclassified 

as nonresidential, at the customer’s request.”  Order at 177.  This will remove the 

discrimination between Chicago Metro multi-unit residential buildings and those in other 

parts of IAWC’s service areas, and accurately reflect the lower cost of service attendant 

to large users that provide water for many residential units.   

 The Order provides no cost or other basis for charging multi-unit residential 

buildings in Chicago Metro higher usage rates than other multi-unit residential buildings.  

Although the Commission cited the policy of encouraging water conservation in support 

of its decision, the evidence demonstrated that large, multi-unit customers do not use as 

much water for landscaping as single family consumers and therefore their use per 
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household is lower.  Further, large multi-use buildings often use a commercial account – 

that includes a declining usage block – for common areas such as outside grounds 

resulting in a lower unit cost for landscaping water compared to essential, household use.   

This result is contrary to the Commission’s conservation goal, and unreasonably burdens 

small use customers.  

 Approving discrimination between districts is not based on substantial evidence 

presented in this docket, and is legally insufficient under Illinois law.  Further, the Order 

fails to include sufficient analysis to allow informed judicial review.   220 ILCS 5/10-

201(e). For these reasons, the Order in this docket should be reconsidered and the 

Application for Rehearing should be granted. 

 

 WHEREFORE, for the foregoing reasons, the People of the State of Illinois request that 

the Commission order rehearing in this docket and correct the defects identified herein, or in the 

alternative, only allow recovery of the rates authorized in this docket subject to refund should the 

Order be reversed on appeal. 

Respectfully Submitted, 
        
       People of the State of Illinois 

Lisa Madigan, Attorney General 
 
 
By:_______________________ 
Susan L. Satter  
Sr. Assistant Attorney General 

       Illinois Attorney General’s Office 
       100 West Randolph Street, 11th fl. 
       Chicago, Illinois 60601 
       Telephone: (312) 814-1104 
       Facsimile: (312) 812-3212 
       E-mail: ssatter@atg.state.il.us 
May 17, 2010 
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Exhibit 1 

People’s Application for Rehearing 
May 17, 2010 

Docket 09-0319 
 
 

IAWC Monthly Fixed Charges 
 
 Customer 

Charge 
Fire Charge Fixed 

Purchased 
Water 

Fixed Sewer 
charge 
(collection 
and/or 
collection 
and 
treatment) 

Total 
Fixed 
Charges 

Country 
Club, 
DuPage 
County 

13.50 6.55 6.83 44.76 71.64 

Southwest 
Suburban 

13.50 6.55 -- 37.02 57.07 

Chicago 
Suburban 

13.50 6.55 12.97 17. 52 50.54 
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