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The Illinois Competitive Energy Association (“ICEA”), by and through its counsel, DLA 

Piper LLP (US), respectfully submits this Brief on Exceptions regarding the Proposed Order on 

the Proposed Part 455 Rules (“Proposed Rules”) issued by the Illinois Commerce Commission 

(“Commission”) to implement the requirements set forth under Section 16-115D of the Public 

Utilities Act (“Act”).  (See 220 ILCS 5/16-115D.) 1     

Introduction 

 ICEA has a unique perspective, which gives it a genuine and substantive interest in 

making sure that the final Rules adopted by the Commission conform to but do not exceed the 

requirements in the Act and provide clear guidance regarding compliance obligations.  ICEA 

seeks to ensure that the Rules do not result in adverse impacts on customers, but instead results 

in the lowest possible customer cost impact while being consistent with the statutory 

requirements of Section 16-115D of the Act.  In short, ICEA advocates Rules that conform to the 

Act’s language but that do not create unnecessary price increases to the detriment of Illinois 

customers and the robust Illinois competitive market. 

                                                 
1 The positions expressed in this filing represent the position of ICEA as an organization but may not 
represent the views of any particular member of ICEA. 
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 ICEA is an Illinois not-for-profit corporation established as an Illinois-based trade 

association that represents the interests of competitive energy suppliers, including licensed 

Alternative Retail Energy Suppliers (“ARES”), and others interested in preserving and enhancing 

opportunities for customer choice and competition in the electric and natural gas industries in 

Illinois.  ICEA’s members include some of the largest competitive energy suppliers in Illinois, 

serving residential, commercial, industrial, and public sector customers, including companies 

involved in the manufacturing industry; retail businesses; local units of government; cultural, 

sporting, and educational institutions; as well as hospitals, hotels, and restaurants throughout the 

state of Illinois.   

ICEA’s Initial and Surreply Comments focused primarily on the Renewable Energy 

Credit (“REC”)/Alternative Compliance Payment (“ACP”) compliance reporting calculations 

and the related Compliance Report Spreadsheet.  (See ICEA Init. Comments at 2-4; ICEA 

Surreply Comments at 3-6.)  ICEA appreciates that the Proposed Order recognizes the need for 

collaborative development of a standardized Compliance Report Spreadsheet.  (See Proposed 

Order at 17.)  ICEA also appreciates the Proposed Order’s recognition that the ICEA 

methodology for REC/ACP compliance reporting calculations “appears have merit and does not 

appear to be effectively or meaningfully challenged by Staff.”  (Id.)  However, the Proposed 

Order improperly suggest that the Commission should defer ruling on the calculation 

methodology issue. 

There have been conflicting positions expressed by Staff and ICEA with respect to the 

REC/ACP compliance calculation methodology.  BlueStar supports ICEA’s conclusion that 

Staff’s current position on this issue would impose an obligation upon ARESs that exceeds the 

statutory obligation.  Thus, deferring a definitive decision on this issue in favor of a collaborative 
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settlement-like process, may result in a situation where Illinois customers are forced to pay more 

than they should because of REC/ACP compliance requirements that impose obligations 

exceeding the statutory obligations embodied in Section 16-115D.  The result would be the 

imposition of increased costs on ARES customers – costs over and above the costs that they 

would occur if a methodology that is consistent with the plain statutory language of Section 16-

115D is used to calculate those obligations. 

To be clear, ICEA favors a “collaborative process” to develop the Compliance 

Spreadsheet.  However, there is no need to defer to the question of the basic REC/ACP 

calculation methodology to the collaborative process – the statutory language and the Act’s 

public policy of minimizing cost impacts on customers dictate adoption of ICEA’s methodology. 

Accordingly, in the interest of ensuring a least-cost impact on Illinois customers, ICEA 

respectfully requests that the Commission specifically adopt the REC/ACP compliance reporting 

calculation methodology that ICEA has articulated. 

Calculation of RECs and ACPs 

ICEA’s Initial and Surreply Comments explain the basic structure of the Act’s REC and 

ACP requirements and options.  (See ICEA Init. Comments at 2-3; ICEA Reply Comments at 3-

5.)  Staff’s Reply Comments did not point to any error in ICEA’s explanation or any statutory 

provision that contradicts ICEA’s position.  The Proposed Order does not indicate that ICEA’s 

position lacks an evidentiary basis or is otherwise questionable.  On the contrary, the Proposed 

Order recognizes that ICEA’s methodology “appears to have merit and does not appear to be 

effectively or meaningfully challenged by Staff.”  (Proposed Order at 17.)  Given the lack of any 

countervailing evidence or information, ICEA’s position should be adopted, negating the need 

for a “collaborative process” regarding the calculation methodology. 
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1. Public Policy Favors Rules Imposing Least Costs On Customers 

The Act’s “Findings and Intent” embody a fundamental public policy that Illinois 

customers should be provided with “least-cost public utility services.”  (220 ILCS 5/1-102.)  

That theme is reiterated in the Electric Service Customer Choice and Rate Relief Law of 1997, 

which recognizes the need “to ensure the lowest total cost of service.”  (220 ILCS 5/16-101A(f).)  

The General Assembly recently reiterated this theme, through the passage of the Retail Electric 

Competition Act of 2006, which recognized the critical value of “attractive prices, terms, and 

conditions.”  (220 ILCS 5/20-102(b).)  Consistent with that public policy, the Commission’s 

administrative rules implementing the Act must minimize cost-impact on Illinois customers 

while implementing statutory requirements. 

2. ICEA’s Calculation Methodology Is Consistent With 
The Plain Statutory Language  
 

The statute at issue in this rulemaking proceeding imposes upon an ARES certain 

renewable energy compliance obligations, which include a requirement to procure certain 

Renewable Energy Resources.  (See generally 220 ILCS 5/16-115D.)  Fifty percent of an 

ARES’s compliance obligations must be satisfied through payment of an ACP, with the 

remainder satisfied through a further ACP payment and/or the purchase of RECs.  (See 220 ILCS 

5/16-115D(b).)  That is, the ACP must be used to satisfy at least 50% of the compliance 

obligation, while RECs can be used to satisfy between 0% and 50% of the compliance 

obligation.  (See 220 ILCS 5/16-115D(a)(3).)  All ACP payments are to be deposited in the 

Illinois Power Agency Renewable Energy Resources Fund that is used to “purchase renewable 

energy credits.”  (220 ILCS 5/16-115D(d)(4).)    

With respect to RECs, the Act identifies certain sources of generation that must be 

associated with a percentage of the RECs.  (See 220 ILCS 5/16-115D(a)(3).)  Specifically, while 
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allowing up to 50% of the obligation to be satisfied by purchasing RECs, the Act provides that at 

least 60% of those RECs (or 30% of the total compliance obligation of the ARES) must be from 

wind generation.  (See 220 ILCS 5/16-115D(a)(3).)  However, if an ARES elects to satisfy 20% 

or less of its total compliance obligation through purchasing RECs, then the 60% wind 

requirement does not apply.  Thus, if an ARES elects to satisfy 80% or more of its compliance 

obligation through making ACP payments, then that remaining 20% or less can be purchased 

from any source eligible under the Act.  To the extent the State of Illinois wants to acquire 

additional wind energy RECs, it can use the ACP funds to acquire those wind energy RECs.  

Similarly, the Act provides that, starting in 2015, at least 6% of the RECs purchased by 

ARES to satisfy its compliance obligation must be from solar photovoltaics.  (See 220 ILCS 

5/16-115D(a)(3).)  Thus, the Proposed Rules should recognize that, starting in 2015, if an ARES 

elects to satisfy 83% or more of its compliance obligation through making ACP payments, then 

the remaining 17% or less can be purchased from any source eligible under the Act.  Again, to 

the extent the State of Illinois wants to acquire additional wind and solar energy RECs, it can use 

the ACP funds to acquire those wind and solar energy RECs. 

Staff’s position on this issue was limited to a claim that ICEA’s approach amounts to 

counting the ACP payments as “super RECs” and that ICEA’s approach should be rejected 

because “[t]he statute, however, does not say anything directly about this issue.”  (Staff Reply 

Comments at 20.)  Staff also maintains that its approach “uses a more straightforward 

interpretation of the Act.”  (Id.)  As the Proposed Order finds, neither of Staff’s positions are 

persuasive.  (See Proposed Order at 17.) 

Staff failed to cite any specific provision in the Act to support its “more straightforward 

interpretation.”  Indeed, Staff’s use of the word “interpretation” implied that the Act is silent on 



  
 6

the specific issue and that consequently there is a need for some measure of statutory 

interpretation beyond reading the plain language of the Act.  That is not the case.  In fact, the 

language in Subsection 16-115D(d)(2) of the Act directly addresses the issue and provides 

direction consistent with ICEA’s calculation methodology.  Section 16-115D(d)(2) describes 

how ACPs can be used for compliance in the alternative to any portion of the REC requirement.  

Specifically, Subsection 16-115D(d)(2) states: 

In any given compliance year, an alternative retail electric supplier may elect to 
use alternative compliance payments to comply with all or a part of the 
applicable renewable portfolio standard.   
 

(220 ILCS 5/16-115D(d)(2).) (Emphasis added.) 
 
That statutory provision plainly provides that an ARES may selectively and in its sole 

discretion use an ACP to comply with any part of the renewable portfolio standard, including the 

wind and solar minimums.  That plain meaning prevails over any inconsistent “interpretation” 

that Staff might advance in a collaborative process.  (See People v. Davison, 233 Ill. 2d 30, 40, 

906 N.E.2d 545, 551 (2009) (“The best indication of legislative intent is the statutory language, 

given its plain and ordinary meaning.”).  The plain meaning of the Act supports ICEA’s 

proposed methodology. 

 ICEA’s reading of the statute also complies with the Illinois Supreme Court requirement 

that the provisions of a statute “be evaluated as a whole, with each provision construed in 

connection with every other section.”  (Roselle Police Pension Bd. v. Village of Roselle, 232 Ill. 

2d 546, 552, 905 N.E.2d 831, 834 (2009).)  Thus, the fact that ICEA looks to Subsection 16-

115D(d)(2) to inform the meaning of Subsection 16-115D(a)(3) is not only completely 

appropriate, it is required by law.  To do otherwise would be contrary to basic cannons of 

statutory interpretation. 
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 Staff’s proposed methodology toward calculation of RECs and ACPs fails to account for 

the language of the different subsections of the Act.  Read together, consistent with the dictates 

of Illinois Supreme Court cannons of statutory construction, the statutory subsections show that 

ICEA’s proposal is correct.  Moreover, Staff’s proposed methodology fails to account for the 

public policy favoring least-cost service to Illinois customers embodied in multiple explicit 

findings in the Act, respectively approved by the General Assembly over the course of many 

years.  (See 220 ILCS 5/1-102, 5/16-101A(f), 5/20-102(b).)  In sharp contrast, ICEA’s proposed 

methodology complies precisely with both the statutory language and the public policy requiring 

least-cost service to Illinois customers. 

Proposed Substitute Language 

 For the reasons stated above, ICEA offers the following substitute language to pages 16 

and 17 of Proposed Order under “RPS Compliance Report Spreadsheet.” 

 RPS Compliance Report Spreadsheet 

At the early outset and in its initial comments, the ICEA proposed that the Rule 
include a formal compliance spreadsheet. Staff made know that it recognizes the 
advantage to having some type of compliance spreadsheet, but would prefer an 
“informal” compliance spreadsheet.   

 
On further and full consideration, the ICEA now agrees that the compliance 

spreadsheet need not be part of the formal final Rule, provided that this item is made 
available to affected suppliers sufficiently in advance of the reporting due date and is 
developed through a collaborative process between Staff and those suppliers.  In 
particular, if an “informal” spreadsheet is used, the ICEA would have the Commission 
direct Staff to maintain a current “informal/sample” compliance spreadsheet on the 
Commission’s website.  Further, the ICEA  urges that this spreadsheet be posted on the 
website well in advance of the September 1 annual compliance deadline. 

The comments show that ICEA and Staff do not agree on a methodology for the 
REC/ACP compliance calculations.  The ICEA contends that it has provided strong 
reasons showing that any “informal” spreadsheet issued by Staff should reflect the 
ICEA’s proposed REC/ACP methodology. WhileAt the same time, ICEA recognizes that 
the compliance issues involved are somewhat complex, ICEA has articulated a 
calculation methodology based on consideration of all of the relevant statutory language 
in Section 16-115D, which it maintains would result in the least-cost impact to 
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customers.  Specifically, ICEA has explained a calculation methodology providing the 
following:  

 Under the current statutory requirements, if an ARES elects to satisfy 
80% of more of its compliance obligation through making ACP 
payments, then the remaining 20% or less of RECs can be purchased 
from any REC source eligible under the Act.   

 Starting in 2015 (when the statutory requirements regarding RECs 
change), if an ARES elects to satisfy 83% or more of its compliance 
obligation through making ACP payments, then the remaining 17% or 
less of RECs can be purchased from any REC source eligible under 
the Act.     

Accordingly, to ensure that the compliance reporting process runs as smoothly and 
efficiently as possible, the ICEA asks the Commission to direct Staff to meet with 
suppliers and other stakeholder and finalize a Year 1 Compliance Spreadsheet that 
incorporates ICEA’s methodology expeditiously after the issuance of the Order in the 
instant proceeding.  

Analysis and Conclusion  

The Commission agrees with Staff and the ICEA that a spreadsheet is useful but need 
not be part of the rule. In further regard to the development of an appropriate 
spreadsheet, we expect that use of a collaborative process will ensure the best product. 
Regarding the calculation methodology to be incorporated into the spreadsheet,While 
we do not intend to prejudge the discussions, suffice it to say that the methodology 
provided by the ICEA appears to have has merit, is consistent with the public policy of 
implementing least-cost impacts on Illinois customers, is consistent with the relevant 
statutory language, is supported by the record, and does not appear to be effectively or 
meaningfully challenged by Staff.  Accordingly, the calculation methodology articulated 
by ICEA should be implemented.  To move the matter along, we direct Staff to engage 
the parties fully and promptly in the collaborative process to develop a spreadsheet that 
incorporates that calculation methodology and to maintain a current “informal/sample” 
compliance spreadsheet on the Commission’s website that is to be posted well in 
advance of the September 1 annual compliance deadline. 
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Conclusion 

The REC/ACP calculation methodology presented by ICEA is consistent with the public 

policy of implementing least-cost impacts on Illinois customers, is consistent with the relevant 

statutory language, is supported by the record, and does not appear to be effectively challenged 

by Staff.  Accordingly, that calculation methodology should be implemented. 

ICEA understands that Staff is further evaluating the REC/ACP calculation methodology 

in consideration of the Proposed Order’s treatment of this issue.  ICEA appreciates Staff’s 

willingness to undertake that evaluation and is hopeful that the issue can be resolved in a 

mutually acceptable manner and presented for the Commission’s consideration in a “settled” 

posture.  Accordingly, ICEA reserves the right to file a Reply Brief on Exceptions to address this 

as well as any other relevant issues raised in the Briefs on Exceptions. 

WHEREFORE, ICEA respectfully requests that the Commission modify the Proposed 

Order regarding the Part 455 Rules as stated in this Brief on Exceptions.   
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 Respectfully Submitted, 

 THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION 

By: /s/Kevin Wright 
 Kevin Wright 
 President 
 Illinois Competitive Energy Association 
 1601 Clearview Drive 
 Springfield, Illinois 62704 
 217-741-5217 
 wright2192@sbcglobal.net 
 
 
By: /s/Christopher N. Skey  

 Christopher J. Townsend 
 Christopher N. Skey  
 Cathy Yu 
 DLA Piper LLP (US)  

203 N. LaSalle Street, Suite 1900 
Chicago, Illinois 60601 
312-368-4000 (phone) / 312-630-6300 (fax) 

 
DATED: May 14, 2010 

    

  
 


