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Docket No. 10-0109 

 
 
 

REPLY COMMENTS OF THE  
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 
 
 
 Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to Section 200.800 of the Rules of Practice (83 Ill. Adm. Code 200.800) of the 

Illinois Commerce Commission’s (“Commission”), respectfully submits its Reply 

Comments in the above-captioned matter. 

 

I. INTRODUCTION 

A. Procedural Background 

 On February 10, 2010, the Illinois Commerce Commission (“Commission”) 

entered an Order commencing this rulemaking proceeding to adopt new Part 455 

addressing the State of Illinois’ renewable portfolio standard and clean coal standard 

applicable to alternative retail electric suppliers (“ARES”) and electric utilities operating 

outside their service territories (“Feb 10 Initiating Order”) and directing that a “Notice of 

Proposed Rulemaking be submitted to the Illinois Secretary of State pursuant to Section 

5-40 of the Illinois Administrative Procedure Act to initiate the first notice period for 

public comment.”  On March 29, 2010, Administrative Law Judge (“ALJ”) Moran 
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convened a status hearing and adopted a schedule calling for the submission of initial 

comments on April 9, 2010, reply comments on April 30, 2010, an ALJ Proposed Order 

on May 7, 2010, and briefs on exceptions on May 14, 2010.  Tr. at 7-8 (March 29, 

2010).  Verified Initial Comments were submitted on or before April 9, 2010, by BlueStar 

Energy Services, Inc. (“BlueStar”), FirstEnergy Solutions Corp. and MidAmerican 

Energy Company, as the Coalition of Energy Suppliers (collectively, "CES"), the Illinois 

Industrial Energy Consumers ("IIEC"), and the Illinois Competitive Energy Association 

("ICEA"). 

 As explained below, most of the changes proposed in the parties’ initial 

comments lack merit, fail to take relevant facts into account, are contrary to the law, and 

should be rejected.  Staff found some of the comments to recommend reasonable 

changes, and Staff supports making such changes as indicated below. 

 

II. REPLY TO PARTIES’ COMMENTS 

A. IIEC 

1. Exemption for Combined Heat and Power System 

 Subsection (h) of Section 16-115D of the Public Utilities Act provides, in full, as 

follows: 

 (h) The provisions of this Section and the provisions of subsection 
(d) of Section 16-115 of this Act relating to procurement of renewable 
energy resources shall not apply to an alternative retail electric supplier 
that operates a combined heat and power system in this State or that has 
a corporate affiliate that operates such a combined heat and power 
system in this State that supplies electricity primarily to or for the benefit 
of: (i) facilities owned by the supplier, its subsidiary, or other corporate 
affiliate; (ii) facilities electrically integrated with the electrical system of 
facilities owned by the supplier, its subsidiary, or other corporate affiliate; 
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or (iii) facilities that are adjacent to the site on which the combined heat 
and power system is located. 

220 ILCS 5/16-115D(h).   

 The proposed rule addresses this statutory provision regarding operators of a 

combined heat and power (“CHP”) system in “Section 455.140 Procedures for Section 

16-115D(h) Determination based on the Operation of Combined Heat and Power 

Systems.”1

• An ARES or electric utility serving retail customers outside its service area 
claiming it is exempt under Section 16-115D(h) of the PUA must file a 
petition requesting a Commission determination that it meets the 
requirements set forth in Section 16-115D(h) of the PUA, receive an order 
granting its request, and subsequently certify and demonstrate in its 
annual reports under Part 455 that it continues to meet the conditions 
giving rise to the statutory exemption. 

  The key features of proposed Section 455.140 are as follows: 

• Specifies the minimum showings required by an ARES or electric utility 
serving retail customers outside its service area to obtain a determination 
that it meets the requirements set forth in Section 16-115D(h) of the PUA. 

• Defines a CHP system as a cogeneration facility, as defined in 18 CFR 
292.202, and which meets the criteria for qualifying cogeneration facilities, 
specified in 18 CFR 292.205. 

• Sets forth the information to be contained in a petition by an ARES or 
electric utility serving retail customers outside its service area requesting a 
Commission determination that it meets the requirements set forth in 
Section 16-115D(h) of the PUA. 

• Requires the contemporaneous filing of testimony supporting a petition by 
an ARES or electric utility serving retail customers outside its service area 
requesting a Commission determination that it meets the requirements set 
forth in Section 16-115D(h) of the PUA. 

• Specifies certain findings to be contained in a Commission order 
determining that an ARES or electric utility serving retail customers 
outside its service area meets the requirements set forth in Section 16-
115D(h) of the PUA. 

                                            
1 The full text of the originally proposed Section 455.140 is reflected in Attachment A to these 
comments. 
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• Specifies information to be contained in subsequent annual reports to 
demonstrate continuing compliance with the requirements set forth in 
Section 16-115D(h) of the PUA. 

• Specifies that if the Commission determines that an ARES or electric utility 
serving retail customers outside its service area operates a CHP system 
as set forth in Section 16-115D(h) of the PUA, the provisions of Section 
16-115D and Section 16-115(d) of the Act relating to procurement of 
renewable energy resources will not apply to any metered electricity 
supplied from the CHP systems determined by the Commission to meet 
the requirements under Section 16-115D(h) of the Act. 

 IIEC presents several objections to the provisions contained in the proposed rule: 

 Section 16-115D(h) was added to the legislation to exempt ARES 
certified to serve their own load or the load of an affiliate where the ARES 
or its corporate affiliate operates a combined heat and power system 
("CRP"). That exemption extends to the ARES not just to the capacity of 
the combined heat and power unit, as proposed in the Staff rule. Further, 
the legislation does not contemplate extending the exemption to electric 
utilities operating outside their territories. Therefore, the proposed rule 
does not need to include language that references electric utilities in the 
exemption. In addition, the legislation clearly does not require the CRP 
unit to be a qualifying co-generation facility approved by the Federal 
Energy Regulatory Commission ("FERC"). Reference to this requirement 
should be removed from the proposed rule. Finally, the exemption 
certification procedures should be modified to more closely resemble 
those associated with ARES certification under Section 16-115 of the 
Public Utilities Act. .(220 ILCS 5116-115). 

IIEC Comments, pp. 2-3.  The following are Staff’s responses to IIEC’s objections. 

a. Nature of the Exemption Under Section 16-115D(h) 

 IIEC objects to the provision of the proposed rule (Section 455.140(h)) specifying 

that the exemption under Section 16-115D(h) from the renewable energy resource 

requirements of Section 16-115D and Section 16-115(d) of the PUA applies to any 

metered output from the CHP systems determined by the Commission to meet the 

requirements under Section 16-115D(h) of the Act.  IIEC Comments, p. 2.  Rather, IIEC 

contends that the exemption applies generally to an alternative retail electric supplier 
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(“ARES”) meeting the statutory requirements and not just to the output of a qualifying 

plant.  Id.  Staff disagrees with IIEC’s assertion that the proposed rule is contrary to the 

statute; and IIEC’s reading of the statute and proposed alternative rule language would 

create an exemption that could completely undermine the legislative goal of creating a 

renewable portfolio standard for ARES.  Nevertheless, as explained below, IIEC’s 

reading of the statute would be one reasonable interpretation of ambiguous statutory 

language if that interpretation and the rule indicated that the exemption is not available 

to an ARES whose certificate grants it authority to serve retail customers generally, but 

rather is only available to an ARES whose certificate limits its authority to the operation 

of a CHP system by itself or its affiliate to serve (i) facilities owned by itself or its affiliate, 

(ii) facilities electrically integrated with the electrical system of facilities owned by itself 

or its affiliate, or (iii) facilities adjacent to the site on which the combined heat and power 

system is located. 

 Section 16-115D(h) clearly indicates that the statutory renewable energy 

resource requirements “shall not apply to an alternative retail electric supplier” if certain 

conditions are satisfied.  220 ILCS 5/16-115D(h).  However, Section 16-115D(h) 

conditions this exemption on very specific and detailed requirements that the ARES or 

its affiliate operate a CHP system used primarily to serve one of three very specific and 

limited types of facilities:  “(i) facilities owned by the supplier, its subsidiary, or other 

corporate affiliate; (ii) facilities electrically integrated with the electrical system of 

facilities owned by the supplier, its subsidiary, or other corporate affiliate; or (iii) facilities 

that are adjacent to the site on which the combined heat and power system is located.”  

220 ILCS 5/16-115D(h).  The limitation of the exemption to CHP facilities used to serve 
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very specific and limited types of facilities reflects a legislative intent that the exemption 

would not apply beyond those limited circumstances (i.e., would not apply to electricity 

generated by non-qualifying facilities or to an ARES provision of service to general 

customers ).   

 Further, not limiting application of the exemption to the very specific and limited 

conditions contained in Section 16-115D(h) would lead to an absurd result by creating 

an exemption that would become so large that it would undermine the clear legislative 

intent to impose a renewable energy resource requirement on ARES.  For example, 

unless the rule limits application of the exemption to the qualifying conditions, an ARES 

with a renewable portfolio standard (“RPS”) requirement of 1 million MWH could obtain 

a 100% exemption by generating 1 MWH from a CHP system used to serve itself, its 

affiliate, or an adjacent facility.  Under well established statutory construction principles, 

a statute should not be interpreted to require absurd, inconvenient or unjust results.  

People v. Lewis, 234 Ill. 2d 32, 44 (2009) (“The fundamental objective of statutory 

construction is to ascertain and give effect to the intent of the legislature, presuming it 

did not intend to cause absurd, inconvenient, or unjust results.”); Commonwealth Edison 

Co. v. Ill. Commerce Comm'n, 2009 Ill. App. LEXIS 913, 30 (2d Dist. 2009) (“It is well 

established that we must avoid construing a statute in such a way that an absurdity 

results.”); Commonwealth Edison Co. v. Ill. Commerce Comm'n, 332 Ill. App. 3d 1038, 

1058 (2d Dist. 2002) (“We will presume that the General Assembly did not intend to 

create an absurd or unjust result.”).  Applying this principle to the instant case, the 

statutory language cannot be interpreted to allow an ARES exemption from the RPS 

requirements beyond the narrow circumstances for which the General Assembly 
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decided to allow an exemption.  The proposed rule’s limitation of the exemption to the 

output of the qualifying facility is reasonable, consistent with the legislative intent, and 

avoids the absurd result of an exception that swallows the rule.2

 IIEC appears to agree that the exemption must be limited, as it suggests the 

exemption was intended to be, and should be, limited to “ARES certified to serve their 

own load or the load of an affiliate …..”  IIEC Comments, p. 2; see also IIEC Comments, 

p. 4 (Proposing that the reference to ARES in Section 455.140(a) be modified to read 

“ARES certified to serve its own load, the load of a corporate affiliate or an entity with 

facilities electrically integrated with those of the ARES or its corporate affiliate . . . .”).  

 

                                            
2 IIEC also argues that “the proposed rule would render the exemption meaningless in the case 
of CHP systems installed behind the meter.”  IIEC Comments, p. 9.  Staff agrees that the RPS 
requirements only apply to energy delivered to customers by an ARES and that unmetered 
energy from a CHP system installed behind the meter would not appear to give rise to additional 
RPS requirements. While the exemption as applied in the proposed rule may not change the 
RPS requirements for an ARES in that particular circumstance, and arguably be “meaningless” 
for the ARES in that situation, the law is not that a statute must be read so that it is not 
meaningless for a particular person or entity.  Rather, the legal standard is that ‘[w]hen 
ascertaining the meaning of a statute, … it should be construed so that no word or phrase is 
rendered superfluous or meaningless.”  Village of Montgomery v. Illinois Commerce Comm'n, 
249 Ill. App. 3d 484, 495 (2d Dist. 1993), citing Kraft, Inc. v. Edgar, 138 Ill. 2d 178, 189 (1990).  
The proposed rule does not render any word, phrase or part of the statute meaningless.  The 
rule establishes how the exemption will be applied, and limits its application consistent with the 
intent of the statute.  The exemption as applied in the proposed rule also clearly affects an 
ARES who does deliver energy from a CHP system, and thus cannot be considered 
meaningless in that circumstance.  Finally, Staff also notes that the proposed rule was not 
necessarily intended to apply in the manner contemplated by IIEC.  Section 455.140(h) of the 
proposed rule states that “the provisions of Section 16-115D and Section 16-115(d) of the Act 
relating to procurement of renewable energy resources shall not apply to any metered electricity 
supplied from the combined heat and power systems determined by the Commission to give 
rise to the exception ….”  IIEC assumes that an ARES with a qualifying CHP system would 
obtain an offset to its total load used to calculate its RPS requirement, but would still have an 
RPS obligation for the balance of its load not met through a qualifying CHP system.  The 
language of the proposed rule is general, was not intended to compel that particular result, and 
does not compel that result.  Staff believes the original proposed rule should be interpreted (and 
could be clarified) to treat the output from a qualifying CHP system as a credit or offset to any 
RPS requirements that would otherwise apply (including Alternative Compliance Payments) 
rather than as a credit or offset to the load used to determine RPS requirements.  Such an 
interpretation is consistent with the intent to limit application of the exemption to the conditions 
contained in the statute. 
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Staff notes that the Section 16-115D(h) does not mention the specific certification 

limitation proposed by IIEC.  Thus, IIEC’s language appears to represent an alternative 

means to limit the exemption to the conditions specified in the statute – similar in intent 

and justification to the output limitation contained in the proposed rule.  Staff has 

identified two issues with IIEC’s proposed language.  If those issues are addressed as 

specified below, Staff would support amending the rule to adopt changes consistent 

with IIEC’s proposed certification limitation with application of the exemption to the 

ARES rather than the output of the qualifying CHP system. 

 One problem with IIEC’s proposed limitation is that it would not, as drafted, 

prevent an ARES possessing a certificate authorizing it to serve retail customers in 

general from claiming the exemption.  IIEC adds language specifying that the exemption 

is for an “ARES certified to serve its own load, the load of a corporate affiliate or an 

entity with facilities electrically integrated with those of the ARES or its corporate affiliate 

. . . ,” but an ARES possessing a certificate to serve retail customers in general could 

also serve its own load or the load of an affiliate or an entity with electrically integrated 

facilities, and the limitation would have no real effect.  Language needs to be added 

indicating the exemption is for an “ARES certified [only] to serve its own load, the load 

of a corporate affiliate or an entity with facilities electrically integrated with those of the 

ARES or its corporate affiliate . . . .”  In addition, IIEC appears to have omitted the third 

qualifying situation from its language (i.e., where a CHP system is operated by an 

ARES or its affiliate and used primarily to serve facilities that are adjacent to the site on 

which the CHP system is located).  If these two deficiencies are remedied, including a 

statement in the rule clearly indicating that the exemption is not available to an ARES 
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whose certificate grants it general authority to serve retail customers, Staff would 

support amending the rule consistent with the IIEC’s proposal.  Consistent with the 

foregoing, Staff has proposed language changes in Attachment A. 

b. Application of Exemption to Electric Utilities Operating 
Outside their Territories 

 IIEC also argues that the rule does not need to include language that references 

electric utilities with respect to the exemption under Section 16-115D(h) because “the 

legislation does not contemplate extending the exemption to electric utilities operating 

outside their territories.”  IIEC Comments, p. 2.  Staff disagrees with IIEC under the 

original language of the proposed rule limiting the exemption to the output of qualifying 

CHP systems, but agrees with IIEC that the exemption would not apply to electric 

utilities operating outside their service area under IIEC’s proposal to limit the exemption 

to suppliers certified to serve themselves, their affiliates, entities electrically integrated 

with their or their affiliates facilities, or entities adjacent to the qualifying CHP system.  

While this issue appears moot, Staff wants to explain this issue in the event the 

Commission does not adopt IIEC’s proposed limitation of the exemption. 

 Staff does not contest that Section 16-115D(h) specifically refers to ARES, but 

that fact is not dispositive.  Each and every subsection of Section 16-115D, other than 

subsection (g), specifically refers only to ARES and not to electric utilities operating 

outside their service area.  However, with one exception not relevant here, all of the 

provisions of Section 16-115D of the PUA are made applicable to electric utilities 

operating outside their service area by subsection (g) of Section 16-115D: 

 (g) All of the provisions of this Section apply to electric utilities 
operating outside their service area except under item (2) of subsection 
(a) of this Section the quantity of renewable energy resources shall be 
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measured as a percentage of the actual amount of electricity (megawatt-
hours) supplied in the State outside of the utility's service territory during 
the 12-month period June 1 through May 31, commencing June 1, 2009, 
and the comparable 12-month period in each year thereafter except as 
provided in item (6) of subsection (a) of this Section. 

220 ILCS 5/16-115D(g).  The exemption provisions of Section 16-115D(h) are 

provisions of Section 16-115D made applicable to electric utilities operating outside their 

service area by Section 16-115D(g).  Under the original proposed rule’s limitation of the 

exemption to the output of qualifying CHP system, it was reasonable to include electric 

utilities operating outside their service area in the proposed rule’s exemption provisions.  

That is, under the original proposed rule an electric utility could build a qualifying CHP 

system serving qualifying customers, and be exempt to the extent of its output from the 

qualifying facility. However, under IIEC’s proposal to limit the exemption to suppliers 

certified to serve themselves, their affiliates, entities electrically integrated with their or 

their affiliates facilities, or entities adjacent to the qualifying CHP system, there is no 

reason to list electric utilities operating outside their service area in the exemption 

language of the rule.  An electric utility meeting certain conditions is statutorily 

authorized to “provide electric power and energy to one or more retail customers 

located outside its service area ….”  220 ILCS 5/16-116(a).  This language does not 

limit the retail customers that an electric utility may serve when operating outside its 

service area.  Thus, electric utilities are not limited to serving themselves or the other 

qualifying customers or facilities under Section 16-115D(h), and would not qualify for the 

exemption under IIEC’s proposed application of the exemption.  



11 

c. Reliance Upon FERC Certification 

 IIEC contends that incorporation of the criteria contained in 18 CFR 292.205 to 

determine if an AREA operates a CHP system should be rejected: 

 Section 16-115D(h) does not require that the combined heat and 
power system that renders ARES exempt from the application of the 
provisions of 16-115Dand 16-115(d) be a qualifying cogeneration facility 
subject to the criteria for qualifying cogeneration facilities, specified in 18 
CFR 292.205. 18 CFR 292.205 imposes performance and reporting 
requirements on cogeneration facilities that are beyond that specified in 
Section 16-115D(h), and beyond what are necessary and useful to meet 
the intent of the law. Therefore, this added qualification was not 
contemplated by the legislation, and is not necessary. 

IIEC Comments, p. 6.  As explained below, Staff disagrees with IIEC’s contention that 

its adoption of certain federal standards is in anyway improper or beyond what is 

necessary and useful to meet the intent of the law.  The inefficient alternative would be 

to adopt duplicative specific requirements in the proposed rule.   

 Subsection 455.140(c) of the proposed rule requires that the combined heat and 

power facility that an ARES may utilize to qualify for a Section 16-115D(h) exemption 

meet the criteria for a qualifying cogeneration facility specified in 18 CFR 292.205.  In its 

initial comments, IIEC objected to this requirement, opining that Section 16-115D(h) 

does not state that CHP facilities must meet these qualifications in 18 CFR 292.205, 

and that adding these qualifications imposes performance and reporting requirements 

beyond what is useful to meet the intent of the law.  IIEC Comments, p. 6. 

 Staff disagrees with IIEC’s position that this requirement, which consists of 

details about the CHP facility, is beyond what is useful to meet the intent of the law.  

Establishing standard information requirements about CHP cogeneration facilities used 

for Section 16-115D(h) exemptions is reasonable and necessary in order for the 

Commission to consistently evaluate the merits of applications for exemption.   
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 Section 16-115D(h) states: 

 (h) The provisions of this Section and the provisions of subsection 
(d) of Section 16-115 of this Act relating to procurement of renewable 
energy resources shall not apply to an alternative retail electric supplier 
that operates a combined heat and power system in this State or that has 
a corporate affiliate that operates such a combined heat and power 
system in this State that supplies electricity primarily to or for the benefit 
of: (i) facilities owned by the supplier, its subsidiary, or other corporate 
affiliate; (ii) facilities electrically integrated with the electrical system of 
facilities owned by the supplier, its subsidiary, or other corporate affiliate; 
or (iii) facilities that are adjacent to the site on which the combined heat 
and power system is located. 

220 ILCS 5/16-115D(h) (emphasis added).  Even if it were to visit each CHP facility, the 

Commission would still be unable to determine whether the CHP facility “supplies 

electricity primarily to or for the benefit of: (i) facilities owned by the supplier, its 

subsidiary, or other corporate affiliate...”  The criteria in 18 CFR 292.205, to which IIEC 

objects, provides that the electrical and thermal output of the cogeneration facility is not 

intended fundamentally for sale to an electric utility, and that no more than 50 percent of 

the aggregate of such output, on an annual basis, is sold to the utility.  Staff believes 

this is, in essence, the same criteria as results from a reasonable interpretation of the 

“primarily to” language in Section 16-115D(h), so that the existing requirement in 

455.140(c) regarding qualifying status for CHP facilities, which references 18 CFR 

292.205, is appropriate.  Staff’s position is that the existing requirement in Subsection 

455.140(c) does not go beyond what is useful to meet the intent of the law, and should 

be retained in the rule. 

 Finally, Staff points out that the procedures for obtaining qualifying status for 

cogeneration facilities, found in 18 CFR 292.207, are not burdensome.  In fact, most 

CHP owners/operators, if they have not already done so, can self-certify.  ARES 

legitimately seeking an exemption under Section 16-115D(h) should therefore not be 
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greatly impacted when providing the documentation regarding its CHP facility required 

by Sections 455.140. 

d. Exemption Certification Procedures 

 IIEC also contends that “the exemption certification procedures should be 

modified to more closely resemble those associated with ARES certification under 

Section 16-115 of the Public Utilities Act.  (220 ILCS 5116-115).”  IIEC Comments, p. 3.  

While Staff will address specific language recommendations below, the gist of this 

recommendation appears to be that ARES should only attest that they comply with the 

exemption requirements rather than show that they comply with those requirements.  In 

general, Staff’s view is that the process for showing continuing compliance with 

certification requirements should not necessarily control in connection with renewable 

portfolio standard (“RPS”) requirements for ARES or the exemption from those 

requirements.  The RPS requirements for ARES impose significant operating 

requirements and go well beyond general standards to qualify to do business.  More 

importantly, the Commission is charged with ensuring compliance with these 

requirements.  The proposed rule reasonably requires ARES to demonstrate 

compliance with the requirements and not merely attest to compliance. 

e. Response to Other Specific Modification Proposals 

i. Section 455.100 

 IIEC proposes that Section 455.100 - Applicability of Subpart B - be modified to 

read as indicated below: 

This Subpart does not apply to electric cooperatives or municipal systems 
making an election under Section 17-300 of the Act [220 ILCS 5/17-300] 
to become an alternative retail electric supplier or, except as provided in 
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Section 455.140

IIEC Comments, p. 5.  Consistent with Staff’s position on IIEC’s limitation of the 

exemption to ARES certified only to serve qualifying customers, Staff does not object to 

this language modification if Staff’s proposed language on the exemption language is 

accepted.  This language change is reflected in Attachment A. 

 of this Subpart, to an ARES who is exempt from the 
requirements of Section 16-115D of the Act. (220 ILCS 5116-115D(h)). 

ii. Section 455.120 

 B. IIEC proposes that Section 455.120 - Annual Report of Compliance with 

Renewable Portfolio Standard - be modified as indicated below: 

 (d) The ARES exempt under the provisions of Section 16-115D(h) 
of the Act If-the Commission has entered an order pursuant to Section 16-
115D(h) of the Act determining that the provisions of Section 16-115D and 
Section16-115(d) of the Act relating to procurement of renewable energy 
resources do not apply to an ARES or electric utility serving retail 
customers outside its service areas, the ARES or utility shall include in its 
annual compliance report filed under 83 Ill. Adm. Code 451.700 et seq., a 
certification that it continues to meet the statutory requirements for 
exemption under Section 16-115D(h). The certification shall include: 

1) The docket number of the Commission proceeding in which a 
Commission order determined that the provisions of Section 16-
115D and Section 16-115(d) of the Act relating to procurement of 
renewable energy resources do not apply to the ARES or utility; 

2) a statement indicating whether the conditions or circumstances 
giving rise to the Commission’s determination continued to apply to 
the ARES or utility during the compliance year; and 

3) the further demonstrations identified in the Commission’s order of 
compliance with the criteria identified in Section 16-115D(h) of the 
Act. 

IIEC Comments, pp. 3-4.  Staff disagrees with this proposed modification. 

 This is part of IIEC’s position, discussed above, to attest to compliance rather 

than demonstrate compliance.  The “demonstration” required in Section 455.120 merely 

requires that information demonstrating continuing compliance be included in an annual 
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report.  Similarly, IIEC’s proposal to make this part of the certification compliance report 

under Part 451 should be rejected.  As noted above, the RPS requirements are unique 

and should be treated separately from the ongoing certification requirements – where 

mere attestation to these general requirements is appropriate. 

iii. Section 455.140(a) 

 IIEC proposes that Section 455.140 - Procedures for Section 16-115D(h) 

Determination based on the Operation of Combined Heat and Power Systems - be 

modified as indicated below: 

 Any ARES certified to serve its own load, the load of a corporate affiliate 
or an entity with facilities electrically integrated with those of the ARES or its 
corporate affiliate or electric utility serving retail customers outside its service 
areas claiming that Section 16-115D and Section 16-115(d) of the Act do not 
apply to it pursuant to Section 16-115D(h) of the Act must certify either in its 
original application for certification as an ARES or subsequently in a separate 
petition to the Commission that it is exempt under Section 16-115D(h) of the Act 
first file a petition pursuant to the Commission's Rules of Practice (83 Ill. Adm. 
Code 200) for this determination ("Section 16-115D(h) Petition") and receive an 
order from the Commission granting its request for this determination. If the 
Commission enters an order granting a Section 16-115D(h) Petition, the ARES or 
utility shall continue to file annual reports and must certify and demonstrate in 
each annual report that and must certify annually that the conditions giving rise to 
the exemption exception from application of the provisions of Section 16-115D 
and Section 16-115(d) of the Act relating to procurement of renewable energy 
resources continue to apply or exist in each compliance year. A new petition must 
be filed if, in subsequent compliance years, new or additional conditions give rise 
to the exception from application of the provisions of Section 16-115D and 
Section 16-115(d) of the Act relating to procurement of renewable energy 
resources. 

The majority of these proposed changes were addressed in Sections II.A.1.a and b 

above, and will not be repeated here.  The proposed rule reasonably requires that 

ARES provide information demonstrating that they comply with the exemption 

requirements rather than merely attesting that they comply, and Staff opposes IIEC’s 

recommendations to allow mere certification.  Staff agrees that an exemption 
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determination request could be made in conjunction with an ARES’s original application 

for certification, and Staff has included language to implement that recommendation in 

Attachment A.  The proposed rule requires an order of the Commission granting a 

request for an exemption determination in the first  instance, but allows certification of 

continuing compliance (with presentation of supporting information demonstrating 

compliance) in subsequent annual reports pursuant to Part 455.  IIEC deletes this 

language, but does not provide sound reasons for deleting same.  Staff opposes this 

recommendation.  IIEC misinterprets the rule to require annual Commission 

determinations (see IIEC Comments, p. 5), which is not the case.  Finally, the proposed 

rule requires a new petition to be filed “if, in subsequent compliance years, new or 

additional conditions give rise to the exception from application of the provisions of 

Section 16-115D and Section 16-115(d) of the Act relating to procurement of renewable 

energy resources.”  Section 455.140(a).  IIEC’s deletion of this language is not 

reasonable.  If the basis for the exemption changes, a new petition should be filed so 

that the Commission can evaluate the new information.  Updated information for the 

same CHP system or facilities/customers identified in the original petition would not 

trigger a requirement to file a new petition.  

iv. Section 455.140(b) 

 IIEC proposes the following modifications to Section 455.140(b): 

(b) The certification of the ARES shall stipulate To obtain a 
determination that the provisions of Section 16-115D and Section 
16-115(d) of the Act relating to procurement of renewable energy 
resources do not apply to it pursuant to Section 16-115D(h) of the 
Act, an ARES or electric utility serving retail customers outside its 
service areas shall demonstrate, at a minimum, the following: 
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1) that it operates a combined heat and power system in Illinois 
or that it has a corporate affiliate that operates a combined 
heat and power system in this State; and 

2) that this combined heat and power system supplies 
electricity primarily to or for the benefit of: 

A) facilities owned by the ARES or electric utility serving 
retail customers outside its service areas, its 
subsidiary, or other corporate affiliate; 

B) facilities electrically integrated with the electrical 
system of facilities owned by the ARES or electric 
utility serving retail customers outside its service 
areas, its subsidiary, or other corporate affiliate; or 

C) facilities that are adjacent to the site on which the 
combined heat and power system is located. 

IIEC Comments, p. 5.  The purpose of Section 455.140(b) is to specify the 

demonstrations that must be made in the initial request to the Commission for a 

determination that the ARES is exempt under Section 16-155D(h).  IIEC misinterprets 

the rule and this section to apply to the annual reports which must certify and contain 

information demonstrating continuing compliance.  See IIEC Comments, p. 6.  IIEC 

offers no valid reason for this proposed change and its proposed change should, 

therefore, be rejected.  Staff does not oppose deleting the reference to electric utilities 

operating outside their service areas for the reasons stated above. 

 Staff also notes that given the limitation of the exemption under IIEC’s proposal 

to ARES certified only to serve qualifying customer/facilities under Section 16-115D(h), 

that demonstration should be added to this list as reflected in Attachment A. 

v. Section 455.140(c) 

 Staff’s opposition to IIEC’s proposal regarding incorporation of FERC’s rules is 

set forth in Section II.A.1.c above. 
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vi. Section 455.140(d) 

 Staff’s opposition to IIEC’s proposal regarding incorporation of FERC’s rules is 

set forth in Section II.A.1.c above. 

 IIEC also proposes modification in response to perceived time constraints: 

Second, the IIEC proposes using an affidavit rather than testimony in the 
interest of administrative efficiency and due to time constraints on the 
implementation of the rules. The Act requires that alternative compliance 
payments shall be made by September 1; 2010 for those ARES not 
exempt from the Renewable Portfolio Standard requirement in the Act. 
There is simply not enough time for testimony and cross examination 
under these circumstances. 

IIEC Comments, p. 7.  Staff notes than an identical emergency rule is in place and any 

party contending it is entitled to an exemption could have filed such a request at any 

time on or after February 19, 2010.  Staff also recognizes the issues presented in IIEC’s 

comments regarding the Section 16-115D(h) exemption, and that IIEC’s members may 

believe it more efficient and practical for those issues to be resolved before filing.  Staff 

intends to work with any party filing for an exemption for the initial compliance year so 

as to set a schedule that allows a Commission determination as soon as reasonably 

possible.  A permanent expedited timeline is neither necessary nor warranted.  As with 

all other matters, the Commission should look at the facts of each case in developing a 

schedule so as to afford all parties due process.  Staff would not oppose adding a 

provision to address the time line for exemption request during this initial compliance 

year.  Staff does not oppose adding the following to Section 455.140(f):  “In the case of 

any Section 16-115D(h) Request submitted by separate petition filed on or before May 

31, 2010, the Commission shall enter an order granting or denying the request no more 

than 60 days after the petition is filed.”  The requirement for testimony should be 



19 

maintained, and does not impact the ability to adopt an expedited schedule where 

warranted. 

 IIEC also “proposes using the word ‘generated’ as well as ‘supplied’ when 

referring to system electricity” because “CHP systems are often configured in a way that 

the generated output is used in part or in full to offset energy usage of the customer” 

and “[t]he term ‘generated’ better fits the intent of the rule and Section 16-115D(h) in 

creating the exception.”  IIEC Comments, p. 8.  Staff does not dispute the concern 

expressed by IIEC, but believes that a better was to fix this problem is to amend the 

definition of “supplied” to add “generated” for purposes of determining whether a 

combined heat and power system in Illinois supplies electricity primarily to or for the 

benefit of facilities identified in Section 16-115D(h) of the PUA.  Staff proposed 

language is set forth in Attachment A. 

vii. Section 455.140(e), (f), (g), and (h) 

 Most of IIEC’s language changes in these sections have been addressed above.  

As discussed above, testimony rather than affidavits should be required, and the 

addition of “generated” is addressed by modifying the definition of “supplied.”  Staff does 

not oppose a 60 day time limit for petitions filed during this initial compliance year, as 

indicated above.  An exempt ARES should file a Part 455 report, rather than a Part 451 

report, demonstrating continuing entitlement to the exemption relative to its RPS 

obligations.  Staff does not oppose adding language indicating that an ARES found to 

meet the Section 16-115D(h) requirement is exempt, but proposed slightly different 

language in Attachment A. 
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B. Illinois Competitive Energy Association (“ICEA”) 

1. RECs and ACPs 

 The ICEA makes the following statements regarding renewable energy credits 

(“RECs”): 

 With respect to RECs, the Act identifies certain sources of 
generation that must be associated with a percentage of the RECs. (See 
220 ILCS S1I6-1 IS0(a)(3).) Specifically, while allowing up to 50% of the 
obligation to be satisfied by purchasing RECs, the Act provides that at 
least 60% of those RECs (or 30% of the total compliance obligation of the 
ARES) must be from wind generation. (See 220 ILCS 5/15-115D(a)(3).) It 
should be understood, however, that if an ARES elects to satisfy 20% or 
less of its total compliance obligation through purchasing RECs, then the 
60% wind requirement does not apply. Thus, if an ARES elects to satisfy 
80% or more of its compliance obligation through making ACP payments, 
then that remaining 20% or less can be purchased from any source 
eligible under the Act. To the extent the State of Illinois wants to acquire 
additional wind energy RECs, it can use the ACP funds to acquire those 
wind energy RECs. 

ICEA Comments, p. 3.  In essence, ICEA is contending that alternative compliance 

payments (“ACPs”) count as super-RECs and that the remaining requirement (after 

ACPs) need not involve 60% wind.  The statute, however, does not say anything directly 

about this issue.  The proposed rule uses a more straightforward interpretation of the 

Act, requiring that RECs always be provided with the minimum percentage of wind and 

solar RECs specified in the Act.  The ICEA’s less straightforward approach is a bit more 

complicated and the reporting form that they provided as an exhibit shows that they do 

not explain how they would compute the wind and solar requirements, once the solar 

requirements begin.  ICEA’s proposal should be rejected. 

2. Compliance Spreadsheet 

 ICEA submits a draft Compliance Spreadsheet and requests that its Compliance 

Spreadsheet and the calculation methodology shown therein be made a part of the Part 
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455 Rules approved by the Commission.  ICEA Comments, p. 4.  Staff does not believe 

that it is necessary for a compliance spreadsheet to be part of the rule, but even if the 

Commission determines otherwise it should not be the one proposed by ICEA because 

of the less straightforward interpretation of the wind and solar requirements.   

 The proposed rule does not formally include a compliance spreadsheet for the 

following reasons.  First, it is Staff’s intent to provide an informal (or sample) compliance 

spreadsheet, which should provide all the benefits sought by ICEA.  Second, while 

providing an informal (or sample) compliance spreadsheet provides the type of 

guidance that a respondent may want, it does not prevent the respondent from 

presenting their compliance information (as specified in the rule) in a manner of their 

own choosing.  Third, an informal compliance spreadsheet allows the Staff to make 

modifications as needed quickly, as further experience is gained with implementation of 

the rule, and as issues with or questions about using the spreadsheet are identified by 

the ARES community.  Fourth, an informal compliance spreadsheet allows for revisions 

whenever alternative compliance payment rate information changes (which could be 

three or more times per year); it is Staff’s intent to hardwire the most up-to-date ACP 

rates into the spreadsheet.  Fifth, an informal compliance spreadsheet allows for 

periodic updates in file formats, as commercial software evolves (Currently, the 

spreadsheet is created and provided as an Excel workbook, but it is not known if this 

will be the standard form of software used ten or twenty years from now).  In short, Staff 

sees advantages to having a sample compliance spreadsheet, but disadvantages to 

making it a hard-to-change fixture of the rule itself.  



22 

3. List of Qualifying Renewable Energy Resources 

 ICEA makes a proposal regarding the treatment of RECs purchased prior the 

Illinois Power Agency’s (“IPA”) provision of the list of qualifying renewable energy 

resources pursuant to Section 16-115D(a)(4): 

 ICEA recommends that in the event that the Illinois Power Agency 
("IP A") creates the required list of qualifying renewable energy resources 
pursuant to Section 16-115D(a)( 4) of the Act, any RECs purchased within 
the PJM and MISO footprint should be deemed to be from qualifying 
renewable resources for RPS compliance. This would ensure that any 
RECs purchased for RPS compliance prior to the IPA providing its list to 
M-RETS or GATS would be qualified, thereby avoiding a compliance issue 
for ARESs that proactively have taken steps to fulfill their obligation. Until 
the IPA fulfills its statutory obligation, ARESs, M-RETS, GATS, and the 
Commission have no confirmation of what qualifies as a renewable 
resource for compliance purposes. Accordingly, the Commission lacks the 
ability to enforce compliance of a qualifying REC, since ARESs will have 
only a generic REC banking statement, which is not specific to the RPS 
requirements. 

ICEA Comments, p. 5.  First, Staff understands that the IPA has identified the list for 

MISO and may soon do so for PJM, hopefully making this issue moot on a going 

forward basis.  However, Staff sees the dilemma for the ARES.  In fact, this is why the 

following language was included in the proposed rule:  “Prior to identification of 

renewable energy resources as required under Section 16-115D(a)(4) of the Act, RECs 

meeting the definition of renewable energy resources as used in the Act and the type 

and locational requirements of Section 455.110(g) shall qualify for purposes of 

compliance.”  Section 455.120(b)(1).   

 The ICEA would have the Commission replace Section 455.120(b)(1) with 

something like the following: (Alternative A) “Prior to identification of renewable energy 

resources as required under Section 16-115D(a)(4) of the Act, RECs meeting the 

definition of renewable energy resources as used in the Act and the type and locational 
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requirements of Section 455.110(g) purchased within the PJM or MISO footprint shall 

qualify for purposes of compliance.” or  (Alternative B) “Prior to identification of 

renewable energy resources as required under Section 16-115D(a)(4) of the Act, RECs 

purchased within the PJM or MISO footprint and meeting the definition of renewable 

energy resources as used in the Act and the type and locational requirements of 

Section 455.110(g) shall qualify for purposes of compliance.”  The problem with the 

ICEA’s proposal is it would allow an ARES to submit RECs created through “the 

incineration or burning of tires, garbage, general household, institutional, and 

commercial waste, industrial lunchroom or office waste, landscape waste other than 

trees waste, railroad crossties, utility poles, or construction or demolition debris, other 

than untreated and unadulterated waste wood,” all of which is otherwise expressly 

excluded from the IPA Act’s definition of renewable energy resources.  20 ILCS 3855/1-

10.  The proposed rule indicates that “RECs meeting the definition of renewable energy 

resources as used in the Act and the type and locational requirements of Section 

455.110(g) shall qualify for purposes of compliance,” and Staff cannot support any 

language which would automatically allow non-compliant RECs to qualify for purposes 

of compliance as such language would be contrary to law. 

 

C. Coalition of Energy Suppliers (“CES”) 

1. Section 455.120(c) 

 CES contends that Section 455.120(c) of the proposed rule should be deleted.  

CES Comments, p. 2.  ARES are effectively exempt from the RPS to the extent to which 

they supply electricity to Illinois retail customers pursuant to contracts that were not 
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executed or extended prior to March 15, 2009.  220 ILCS 5/16-115D(a)(6).  The info 

required by Section 455.120(c) is a list, by utility service territory, of those Illinois retail 

customers who received electricity that was not supplied pursuant to contracts executed 

or extended after March 15, 2009.  Section 455.120(c) requires the following 

information: account number(s), and the quantity of electricity (in megawatt-hours) 

supplied to the account number(s) during the compliance period that was not supplied 

pursuant to contracts executed or extended after March 15, 2009.  Staff needs this data 

to check and determine if an ARES is making valid exemption claims.  CES’s proposal 

to delete this requirement should be rejected.  CES’s claim that there is no need or 

policy basis for this information is totally lacking in merits, and would deprive the 

Commission of any basis to determine if ARES are properly complying with the law. 

 In the alternative, CES proposes modifying Section 455.120(c) to only require the 

provision of aggregate data.  CES Comments, p. 3.  The information that would be 

provided under CES’s alternative rule modifications would be of no help in checking if 

the ARES was making valid exemption claims.  Staff also notes that Section 455.20 of 

the proposed rule contains provisions allowing for the confidential treatment of 

confidential or proprietary information.   

 

D. BlueStar 

1. Record Retention 

 Blue Star contends that the requirement in Section 455.20(a) to maintain certain 

records for 36 months should be modified to the 24 month period applicable under Part 

451.  Blue Star Comments, p. 3.  As discussed above, Part 455 addresses detailed and 
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specific  RPS requirements for ARES and cannot reasonably be compared to the 

certification standards in this regard.  The reason for 36 months was as follows:  First, 

especially because of the provision that usage pursuant to contracts entered into prior 

to March 15, 2009 is exempt from the calculation of how many MWHs are subject to the 

RPS, Staff concluded that customer records can be relevant to determining compliance.  

Each compliance period begins June 1 and ends May 31 (so far, we are up to 12 

months).  Reports are submitted on September 1 of the following year (so far, we are up 

to 16 months).  Staff assumed it would take approximately 2 months to review all the 

ARES reports, uncover anything requiring further investigation, and initiate any 

necessary proceedings to investigate compliance (so far, we are up to 18 months).  

From there, it might take another year to complete litigation, during which time, Staff 

would want access to customer records relevant to the question of compliance (so far, 

we are up to 30 months).  The additional 6 months allow for two things.  First, 

sometimes cases without statutorily-imposed deadlines take longer than 1 year. 

Second, the records may have to reach back prior to the start of the compliance period. 

Indeed, they may have to reach back prior to March 15, 2009.  Staff submits that the 

basic timeline covered above is more than sufficient to justify a 36 month records 

retention requirement.  BlueStar’s proposal should be rejected. 

 BlueStar also seeks clarification as to whether the proposed rule would require 

Companies to retain the original paper records or would electronically stored records 

suffice.  BlueStar Comments, p. 4.  Staff notes that the Commission’s Rules of Practice 

allow and encourage the use and filing of electronic documents.  See generally, 83 Ill. 

Admin. Code Part 200, Subpart F.  Further, the admissibility of electronically stored 
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records supported by a proper foundation is recognized under Illinois law.  See Grand 

Liquor Co. v. Dept. of Revenue, 67 Ill. 2d 195, 202 (1977) (“We agree that computer 

records may be admissible under Supreme Court Rule 236 (58 Ill. 2d R. 236), but we 

hold that the Department did not sufficiently law the proper foundation for the 

introduction of such records ….”).  The proposed rule does not contain an explicit 

“paper” record requirement, and electronic records would be compliant provided they 

are electronic business records that would otherwise be admissible under Illinois law. 

2. Standardized Reporting Form 

 BlueStar also recommends that a standardized reporting form should be 

provided or a sample annual compliance report.  BlueStar Comments, p. 5.  As 

indicated in Section II.B.2 above, Staff does not believe that it is necessary to include a 

reporting form as part of the rule itself.  Nevertheless, Staff does intend to informally 

publish on the Commission’s web site (and has informally distributed to stakeholders) a 

sample form that an ARES or electric utility operating outside its service area may 

utilize.  Given the newness of the RPS requirements, adopting a form as part of the rule 

would be unnecessarily rigid and would not facilitate edits or updates to the form as the 

Commission and all parties gain more experience under the new requirements.  The 

publication of an informal form would provide the protections and assurance desired by 

BlueStar, while at the same time providing flexibility for Staff, the Commission and 

parties subject to the RPS requirements.  

3. Alternative Compliance Payment (“ACP”) Form 

 BlueStar also recommends that an ACP Form and Instructions be included in the 

proposed rule.  BlueStar Comments, p. 5.  Again, Staff intends to publish such a form 
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and instructions on an informal basis on the Commission’s web site, and previously 

circulated an informal draft to stakeholders.  Staff’s response to BlueStar’s request for a 

standardized reporting form are equally applicable to its request for an ACP Form, and 

are incorporated herein by reference.  BlueStar’s request to add an ACP Form to the 

rule should be rejected. 

4. Reporting of Compliance with Clean Coal Standard 

 BlueStar contends that in addition to the reporting requirements contained in 

Section 455.210 to show compliance with the requirement to enter into a contract with 

the “initial clean coal facility,” a form should be considered for this purpose.  BlueStar 

Comments, p. 6.  As with the other recommendations for a form by BlueStar, Staff 

intends to informally publish a form that may be used in connection with reporting 

compliance with the clean coal standard.  However, the General Assembly has not yet 

issued its approval of the initial clean coal facility required by Section 1-75(d)(4)(iii) of 

the Illinois Power Agency Act (see 20 ILCS 3855/1-75(d)(4)(iii)), nor have the sourcing 

agreements (contracts) been developed and submitted for approval  (see 20 ILCS 

3855/1-75(d)(3)).  Thus, Staff will not be able to develop an informal form until its sees 

the final sourcing agreements and has a better understanding of how the utilities, 

ARES, and the initial clean coal facility will be interacting.  Again, Staff intends to 

develop a form and publish it on an informal basis on the Commission’s web page.  Any 

proposal to include such a form in the rule is both premature and ill-advised for the 

reasons indicated above. 
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III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket.  

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 CARMEN L. FOSCO 

Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
cfosco@icc.illinois.gov 
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SUBPART A: GENERAL PROVISIONS 
 
Section 455.10  Definitions and Incorporations 
 
The following terms as used in this Part shall have the following meanings: 
 

"Act" means the Public Utilities Act [220 ILCS 5]. 
 
"Alternative retail electric supplier" or "ARES" has the same meaning as in 
Section 16-102 of the Act [220 ILCS 5/16-102]. 
 
"Clean coal facility" has the same meaning as in Section 1-10 of the Illinois 
Power Agency Act [20 ILCS 3855/1‑10]. 
 
"Clean coal standard" means the various requirements imposed by Sections 16-
115(d)(5) and 16-116(c) of the Act[220 ILCS 5/16-115(d)(5) and 16-116(c)] on 
ARES and electric utilities serving retail customers outside their service areas to 
source electricity from clean coal facilities. 
 
"Commission" means the Illinois Commerce Commission. 
 
"Compliance period" or "compliance year" means each 12-month period 
beginning June 1 and ending May 31, commencing June 1, 2009, and the 
comparable 12-month period in each succeeding year. 
 
"Delivery services" has the same meaning as in Section 16-102 of the Act [220 
ILCS 5/16-102]. 
 
"Electric cooperative" has the same meaning as in Section 3.4 of the Electric 
Supplier Act [220 ILCS 30/3.4]. 
 
"IPA Act" means the Illinois Power Agency Act [20 ILCS 3855]. 
 
"M-RETS" means the Midwest Renewable Energy Tracking System. 
 
"Municipal system" means any public utility owned and operated by any political 
subdivision or municipal corporation of the State of Illinois, or owned by such an 
entity and operated by any lessee or agent thereof. 
 
"PJM-GATS" means the PJM Environmental Information System Generation 
Attribute Tracking System 
 
"Renewable energy credit" or "REC" has the same meaning as in Section 1-10 of 
the IPA Act [20 ILCS 3855/1‑10]. 
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"Renewable energy resources" has the same meaning as in Section 1-10 of the 
IPA Act [20 ILCS 3855/1‑10]. 
 
"Renewable portfolio standard" or "RPS" means the various requirements 
imposed by Section 16-115D of the Act [220 ILCS 5/16-115D] on ARES and 
electric utilities serving retail customers outside their service areas. 
 
"Retail customer" has the same meaning as in Section 16-102 of the Act [220 
ILCS 5/16-102]. 
 
"Supplied," in relation to a quantity of energy, means energy obtained by an 
ARES or an electric utility serving a retail customer outside its service area and 
delivered to a retail customer by an electric utility providing delivery services to 
the retail customer, with the quantity of energy measured at the customer meter; 
provided, however, that only with respect to determining whether a combined 
heat and power system in Illinois supplies electricity primarily to or for the 
benefit of facilities identified in Section 16-115D(h) of the PUA, supplied also 
includes energy generated by a combined heat and power system and used at 
those facilities, regardless of whether it passes through the customer meter. 

 
Section 455.20  Record Retention, Additional Documentation, and Confidential 
Information 
 

a) In addition to any other requirements of this Part or of any other applicable law, 
an ARES or electric utility serving retail customers outside its service areas shall 
maintain original records of all contracts and bills associated with Illinois retail 
customers who received electricity for at least 36 months beyond the end of the 
compliance period during which the electricity was supplied. All these records 
and any other documentation or information regarding the compliance by an 
ARES or electric utility serving retail customers outside its service areas with the 
renewable portfolio standard and clean coal standard shall be made available to 
the Commission or its Staff upon written request. 

 
b) If information contained in any report filed pursuant to this Part or provided to the 

Commission or Staff upon written request contains or reflects commercially or 
financially sensitive information or trade secrets, the ARES or electric utility 
serving retail customers outside its service area may file that information with the 
Commission on a confidential basis. To be filed confidentially, the information 
shall be accompanied by an affidavit that sets forth both the reasons for the 
confidentiality and a public synopsis of the information as required by Section 16-
115D(e) of the Act. If a report contains information filed on a confidential basis, 
the ARES or utility shall file both a "confidential" and a "public" version of the 
report and attached documentation, with all confidential information marked 
"Confidential". Commission Staff is authorized to publicly disclose 
documentation and information provided pursuant to this Part without a 
confidential designation pursuant to Section 5-108 of the Act [220 ILCS 5/5-108]. 
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Section 455.30  Waivers 
 

a) An ARES or electric utility serving retail customers outside its service area may 
request a waiver of any of the provisions of this Part. A request for a waiver shall 
be made by petition. The petition shall be verified by a person or persons having 
knowledge of the facts and shall set forth a full statement of the reasons for the 
requested waiver. A waiver shall not be granted if the provision from which a 
waiver is sought is statutorily mandated, or if the request for a waiver is otherwise 
contrary to law.  

 
b) The burden of proof in any request for a waiver shall be upon the ARES or 

electric utility requesting the waiver. A request for waiver shall be granted upon 
good cause being shown by the ARES or electric utility. While other factors may 
be considered, and shall be mentioned if considered, the following factors shall be 
considered in determining whether good cause exists for the requested waiver:  

 
1) Whether the rule from which the waiver is granted would, as applied to the 

particular case, be unreasonable or unnecessarily burdensome. 
 
2) Whether the granting of a waiver would provide a competitive advantage 

to the requesting party. 
 
3) If the waiver relates to an information filing requirement, whether other 

information the ARES or electric utility would provide if the waiver is 
granted permits an assessment of compliance with applicable requirements 
in a complete and timely manner; 

 
4) The expense to the ARES or electric utility in providing the information or 

otherwise complying with the provision that is the subject of the waiver 
request. 

 
SUBPART B: RENEWABLE PORTFOLIO STANDARD REQUIREMENTS 

 
Section 455.100  Applicability of Subpart B 
 
This Subpart does not apply to electric cooperatives or municipal systems making an election 
under Section 17-300 of the Act [220 ILCS 5/17-300] to become an alternative retail electric 
supplier or, except as provided in Section 455.140

 

 of this Subpart, to an ARES who is exempt 
from the requirements of Section 16-115D of the Act [220 ILCS 5116-115D(h)]. 

 
Section 455.110  Obligation to Procure Renewable Energy Resources 
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a) Each ARES and electric utility serving retail customers outside its service areas 
shall procure cost-effective renewable energy resources in accordance with the 
requirements of Section 16-115D of the Act [220 ILCS 5/16-115D].  

 
b) For ARES, the obligation to procure renewable energy resources is expressed in 

units of electricity (megawatt-hours) and is measured as a percentage of the actual 
amount of metered electricity supplied to the ARES’ Illinois retail customers 
during each compliance year, pursuant to contracts executed or extended after 
March 15, 2009 [220 ILCS 5/16-115D(a)(2) and (6)]. 

 
c) For electric utilities serving retail customers outside their service areas, the 

obligation to procure renewable energy resources is expressed in units of 
electricity (megawatt-hours) and is measured as a percentage of the actual amount 
of metered electricity supplied in the State by the utility outside of its service 
territory during each compliance year, pursuant to contracts executed or extended 
after March 15, 2009 [220 ILCS 5/16-115D(a)(2), (a)(6) and (g)]. 

 
d) The minimum quantity of renewable energy resources to be procured for each 

compliance year shall be calculated based on the annual percentages set forth in 
Section 1-75(c)(1) of the IPA Act [20 ILCS 3855/1-75(c)(1)].  

 
e) At least 50% of the obligation to procure renewable energy resources must be 

satisfied by making alternative compliance payments, and the balance of the 
obligation to procure renewable energy resources may be satisfied by generating 
electricity using renewable energy resources, purchasing electricity generated 
using renewable energy resources, purchasing renewable energy credits from 
renewable energy resources, or making alternative compliance payments [220 
ILCS 5/16-115D(b)(2)].  

 
f) Alternative compliance payment rate. The "maximum alternative compliance 

payment rate" for each compliance year shall be equal to the maximum allowable 
annual estimated average net increase due to the costs of the utility's purchase of 
renewable energy resources included in the amounts paid by eligible retail 
customers in connection with electric service, as described in Section 1-75(c)(2) 
of the Illinois Power Agency Act for the compliance period, as established in the 
approved procurement plan. The "actual alternative compliance payment rate" 
will be equal to the lower of the maximum alternative compliance payment rate or 
the total amount of dollars the utility actually spent on renewable resources for the 
compliance period divided by the forecasted load of eligible retail customers, at 
the customers' meters, as previously established in the Commission-approved 
procurement plan for that compliance year. (See Section 16-115D(d)(1) of the Act 
[220 ILCS 5/16-115D(d)(1)]). 

 
g) To the extent to which an ARES or electric utility serving retail customers outside 

its service areas seeks to meet its obligation to procure renewable energy 
resources by generating electricity using renewable energy resources, purchasing 
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electricity generated using renewable energy resources, or purchasing renewable 
energy credits, the Act establishes minimum percentages that must be procured 
from specific renewable resource types (wind and solar photovoltaic) and 
specifies the locations where the resources must be located (within Illinois, within 
states that adjoin Illinois or within portions of the PJM and MISO footprint in the 
United States) [220 ILCS 5/16-115D(a)(3)]. For purposes of this Subpart, the 
states that adjoin Illinois are Wisconsin, Indiana, Iowa, Kentucky, Michigan, and 
Missouri. 

 
Section 455.120  Annual Report of Compliance with Renewable Energy Portfolio Standard 
 
By September 1, 2010, and by September 1 of each succeeding year, each ARES and electric 
utility serving retail customers outside its service areas shall file with the Chief Clerk of the 
Commission and provide to the Directors of the Energy Division and the Financial Analysis 
Division of the Commission, or to their successors, a compliance report for the compliance year 
ending May 31 of that year, showing compliance with the renewable portfolio standard of 
Section 16-115D of the Act for the applicable compliance period. The report shall be titled 
"Annual Report of Compliance with Renewable Portfolio Standard." 
 

a) At a minimum, the compliance report shall provide, contain or show, for the 
applicable compliance year, and for each utility service territory within which the 
ARES serves Illinois retail customers or the electric utility serves retail customers 
outside its service areas, the following: 

 
1) The total quantity of metered electricity supplied to Illinois retail 

customers by the ARES or the quantity of metered electricity supplied by 
an electric utility in Illinois outside the utility’s service territory. The 
report shall show this information, in megawatt-hours, by service territory 
for each electric utility that is subject to Section 1-75(c) of the IPA Act; 

 
2) The quantity of metered electricity supplied to Illinois retail customers by 

the ARES, or the quantity of metered electricity supplied by an electric 
utility in Illinois outside the utility’s service territory, pursuant to contracts 
executed or extended after March 15, 2009. The report shall show this 
information, by utility service territory, in megawatt-hours; 

 
3) The quantity of RECs (in megawatt-hours), whether directly purchased or 

arising from generating electricity or purchasing electricity generated from 
renewable energy resources, that were retired for purposes of meeting the 
requirements of the renewable portfolio standard for the compliance 
period. The report shall also show the quantity and percentage of these 
RECs that were derived from wind-powered generation resources. For 
compliance periods starting on and after June 1, 2015, the report shall also 
show the quantity and percentage of these RECs that were derived from 
solar photovoltaic resources. All REC quantities reported shall be 
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categorized by regional REC tracking system: PJM-GATS (or its 
successor) and M-RETS (or its successor); and  

 
4) The alternative compliance payments that were made for purposes of 

meeting the requirements of the renewable portfolio standard for the 
compliance period. 

 
b) Compliance methods other than alternative compliance payments 

 
1) If an ARES or electric utility serving retail customers outside its service 

areas seeks to comply with the RPS by generating electricity using 
renewable energy resources, purchasing electricity generated using 
renewable energy resources, or purchasing renewable energy credits, the 
only acceptable proof of compliance shall be in the form of verifiable 
documentation from PJM-GATS (or its successor) or M-RETS (or its 
successor) of the retirement of renewable energy credits associated with 
the production of electricity using renewable energy resources in 
accordance with Section 16-115D(a)(4) of the Act. Prior to identification 
of renewable energy resources as required under Section 16-115D(a)(4) of 
the Act, RECs meeting the definition of renewable energy resources as 
used in the Act and the type and locational requirements of Section 
455.110(g) shall qualify for purposes of compliance. 
 

2) If any of these means of compliance are used by the ARES or electric 
utility serving retail customers outside its service areas during a 
compliance period, the annual report shall be accompanied by 
documentation from PJM-GATS (or its successor) and M-RETS (or its 
successor) of the RECs that were retired for purposes of meeting the 
requirements of the renewable portfolio standard for the compliance 
period. At a minimum, the documentation provided shall show 

 
A) the month and year that the electricity associated with the RECs 

were generated; 
 
B) the retirement status of the RECs; 
 
C) the State RPS for which the RECs were retired; and 
 
D) whether the renewable resource associated with the RECs were 

located in Illinois, within states that adjoin Illinois or within 
portions of the PJM and MISO footprint in the United States. 

 
c) If metered electricity supplied to Illinois retail customers by an ARES or supplied 

by an electric utility in Illinois outside the utility’s service territory are supplied 
during the compliance period pursuant to contracts that were not executed or 
extended after March 15, 2009, the ARES or utility shall provide a list, by utility 
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service territory, of those Illinois retail customers who received electricity that 
was not supplied pursuant to contracts executed or extended after March 15, 2009. 
The list shall include the following information: account number(s), and the 
quantity of electricity (in megawatt-hours) supplied to the account number(s) 
during the compliance period that was not supplied pursuant to contracts executed 
or extended after March 15, 2009. 

 
d) If the Commission has entered an order pursuant to Section 16-115D(h) of the Act 

determining that the provisions of Section 16-115D and Section 16-115(d) of the 
Act relating to procurement of renewable energy resources do not apply to an 
ARES or electric utility serving retail customers outside its service areas, the 
ARES or utility shall include in its annual compliance report: 

 
1) The docket number of the Commission proceeding in which a 

Commission order determined that the provisions of Section 16-115D and 
Section 16-115(d) of the Act relating to procurement of renewable energy 
resources do not apply to the ARES or utility; 

 
2) a statement indicating whether the conditions or circumstances giving rise 

to the Commission’s determination continued to apply to the ARES or 
utility during the compliance year; and 

 
3) the further demonstrations identified in the Commission’s order of 

compliance with the criteria identified in Section 16-115D(h) of the Act. 
 
e) All reports filed or provided under this Section shall be verified by an executive 

officer of the filing party having knowledge of the facts before either a notary 
public or other officer authorized to administer oaths. 

 
Section 455.130  Alternative Compliance Payment Requirements 
 

a) Alternative compliance payments for each service territory within which an 
ARES or electric utility serving retail customers outside its service areas supplied 
electricity shall be equal to the actual alternative compliance payment rate for the 
compliance period for the service territory multiplied by the actual amount of 
metered electricity supplied pursuant to contracts executed or extended after 
March 15, 2009 to retail customers within the service territory during the 
compliance period, multiplied by the result of one minus the ratio (which cannot 
exceed ½) of the quantity of renewable energy resources used to comply with the 
requirements of Section 16-115D within the service territory to the product of the 
percentage of renewable energy resources required for the compliance period 
under Section 16-115D(a)(3) of the Act and the actual amount of metered 
electricity supplied pursuant to contracts executed or extended after March 15, 
2009 to retail customers within the service territory during the compliance period 
[220 ILCS 5/16-115D(b) and (d)(3)]. 
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b) The dollar amount of alternative compliance payments shall be calculated using 
the applicable alternative compliance payment rates approved by the Commission.  

 
c) Alternative compliance payments shall be made by September 1, 2010 for the 

compliance period of June 1, 2009 to May 31, 2010, and by September 1 of each 
succeeding year for each subsequent compliance period. 

 
d) Alternative compliance payments shall be made by check, payable to "Illinois 

Commerce Commission," and shall be delivered to the following address: 
 

Illinois Commerce Commission 
Administrative Services Division 
Attn: Manager of the Revenues Section 
Re: Illinois Power Agency Renewable Energy Resources Fund. 
527 East Capitol Avenue 
Springfield, IL 62701 

 
Alternative compliance payments shall be deemed made only when actually 
received at the office of the Commission at the specified address. Payment by a 
check that does not clear after being deposited by the Commission shall be 
deemed to not have been made. 

 
e) Alternative compliance payments shall be accompanied by a letter to the Chief 

Clerk of the Commission and the Director of the Energy Division or their 
successors containing the following information: 
 
1) "Re: Illinois Power Agency Renewable Energy Resources Fund"; 
 
2) Name and address of alternative retail electric supplier; 
 
3) The alternative retail electric supplier’s FEIN number; 
 
4) Name and telephone number of person writing the letter; 
 
5) Dollar amount of the check (alternative compliance payment); 
 
6) Check number; 
 
7) Compliance period for which the payment is being made (e.g., June 1, 

2009 through May 31, 2010); and 
 
8) An indication whether the payment is intended to satisfy the balance of 

alternative compliance payment requirements for the compliance period or 
whether more payments may be forthcoming. 
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f) The Commission shall deposit all amounts received into the Illinois Power 
Agency Renewable Energy Resources Fund, a special fund in the State treasury 
administered by the Illinois Power Agency. 

 
g) The Commission shall carry forward to subsequent compliance periods the dollar 

amount of any compliance payments recognized by the Commission to be in 
excess of requirements, unless and to the extent to which the ARES petitions for 
and is granted permission to apply to the Illinois Power Agency for a refund. 

 
Section 455.140  Procedures for Section 16-115D(h) Determination based on the Operation 
of Combined Heat and Power Systems 
 

a) An Any ARES certified only to serve (i) facilities owned by itself or its affiliate, 
(ii) facilities electrically integrated with the electrical system of facilities owned 
by itself or its affiliate, and/or (iii) facilities adjacent to a site on which a 
combined heat and power system is located may seek a determination that it is 
exempt from application of Section 16-115D and Section 16-115(d) of the Act 
pursuant to Section 16-115D(h) of the Act.  An ARES whose certificate is not so 
limited and grants it authority to serve retail customers generally is not eligible for 
the exemption pursuant to Section 16-115D(h) of the Act.  or electric utility 
serving retail customers outside its service areas An ARES claiming that Section 
16-115D and Section 16-115(d) of the Act do not apply to it pursuant to Section 
16-115D(h) of the Act must first request a determination that it is exempt under 
Section 16-115D(h) of the Act either in its original application for certification as 
an ARES or subsequently in a separate petition to the Commission filed file a 
petition pursuant to the Commission's Rules of Practice (83 Ill. Adm. Code 200) 
for this determination ("Section 16-115D(h) Request Petition") and receive an 
order from the Commission granting its request for this determination. If the 
Commission enters an order granting a Section 16-115D(h) Request Petition, the 
ARES or utility shall start or continue to file annual reports under this Part and 
must certify and demonstrate in each annual report that the conditions giving rise 
to the exemption exception from application of the provisions of Section 16-115D 
and Section 16-115(d) of the Act relating to procurement of renewable energy 
resources continue to apply or exist in each compliance year. A new petition must 
be filed if, in subsequent compliance years, new or additional conditions give rise 
to the exemption exception from application of the provisions of Section 16-115D 
and Section 16-115(d) of the Act relating to procurement of renewable energy 
resources.  

 
b) To obtain a determination that the provisions of Section 16-115D and Section 16-

115(d) of the Act relating to procurement of renewable energy resources do not 
apply to it pursuant to Section 16-115D(h) of the Act, an ARES or electric utility 
serving retail customers outside its service areas shall demonstrate, at a minimum, 
the following:  
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1) that it operates a combined heat and power system in Illinois or that it has 
a corporate affiliate that operates a combined heat and power system in 
this State; and 

 
2) that this combined heat and power system supplies electricity primarily to 

or for the benefit of: 
 

A) facilities owned by the ARES or electric utility serving retail 
customers outside its service areas, its subsidiary, or other 
corporate affiliate; 

 
B) facilities electrically integrated with the electrical system of 

facilities owned by the ARES or electric utility serving retail 
customers outside its service areas, its subsidiary, or other 
corporate affiliate; or 

 
C) facilities that are adjacent to the site on which the combined heat 

and power system is located. 
 
3) that it is certified, or requesting certification, only to serve (i) facilities 

owned by itself or its affiliate, (ii) facilities electrically integrated with the 
electrical system of facilities owned by itself or its affiliate, or (iii) 
facilities adjacent to a site on which a combined heat and power system is 
located. 

 
c) For purposes of this Part, a combined heat and power system means a 

cogeneration facility, as defined in 18 CFR 292.202, and which meets the criteria 
for qualifying cogeneration facilities, specified in 18 CFR 292.205. These 
incorporations of federal standards are as of January 1, 2010. No later amendment 
or edition is included. 

 
d) A Section 16-115D(h) Request Petition shall include, at a minimum, the 

following: 
 

1) A description of the combined heat and power system or systems in 
Illinois relied upon pursuant to Section 16-115D(h) for the exemption 
exception from application of the provisions of Section 16-115D and 
Section 16-115(d) of the Act; 

 
2) For each system identified in subsection (d)(1), documentation of 

compliance with the information collection requirements established by 
the Federal Energy Regulatory Commission (FERC) in FERC Form No. 
556, or any successor information collection requirements established by 
FERC, to obtain and maintain status as a qualifying facility (See 18 C.F.R. 
131.80 as of January 1, 2010. No later amendment or edition is included). 
This documentation shall include a copy of all applications for self-
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certification, self-recertification, certification, and recertification, and their 
associated FERC docket numbers. In the alternative, a petitioner may 
provide this documentation with the testimony submitted with its petition, 
but shall indicate in the petition that the documentation is attached to its 
testimony. 

 
3) For each combined heat and power system identified in subsection (d)(1), 

a proposed method to demonstrate that, for the initial and each subsequent 
compliance period, the petitioner or its corporate affiliate operated the 
system and that the system supplied electricity primarily to or for the 
benefit of: 

 
A) facilities owned by the petitioner, its subsidiary, or other corporate 

affiliate; 
 
B) facilities electrically integrated with the electrical system of 

facilities owned by the petitioner, its subsidiary, or other corporate 
affiliate; or 

 
C) facilities that are adjacent to the site on which the combined heat 

and power system is located. 
 
e) Direct testimony shall be filed at the time the petition is filed. At a minimum, this 

testimony shall demonstrate that, for the initial compliance period over which the 
exemption is sought, using, to the extent practicable, the methods provided in 
subsection (d)(3), the petitioner or its corporate affiliate operated (or will operate) 
the system and that the system supplied (or will supply) electricity primarily to or 
for the benefit of: 

 
1) facilities owned by the petitioner, its subsidiary, or other corporate 

affiliate; 
 
2) facilities electrically integrated with the electrical system of facilities 

owned by the petitioner, its subsidiary, or other corporate affiliate; or 
 
3) facilities that are adjacent to the site on which the combined heat and 

power system is located. 
 

f) The Commission shall enter an order listing which, if any, of the combined heat 
and power systems identified in the petition meet the criteria listed in Section 16-
115D(h) of the Act for the initial compliance period identified in the petition. The 
Commission shall also specify the method or methods it adopted for making the 
demonstrations described in subsection (d)(3), and annual reports shall utilize the 
same method or methods to make these demonstrations for future compliance 
periods. 
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g) For any subsequent compliance period, the ARES or electric utility serving retail 
customers outside its service areas shall include within the annual report required 
by Section 455.120, information and documentation sufficient to make the 
demonstrations described in subsection (d)(3) using the methods adopted by the 
Commission pursuant to subsection (f) for the combined heat and power systems 
found by the Commission to meet the criteria listed in Section 16-115D(h) of the 
Act for the initial compliance period. 

 
h) In the case of any Section 16-115D(h) Request submitted by separate petition 

filed on or before June 15, 2010, the Commission shall enter an order granting or 
denying the request no more than 60 days after the petition is filed.  If the 
Commission enters an order granting a Section 16-115D(h) Request Petition, the 
provisions of Section 16-115D and Section 16-115(d) of the Act relating to 
procurement of renewable energy resources shall not apply to the ARES pursuant 
to any metered electricity supplied from the combined heat and power systems 
determined by the Commission to give rise to the exception under Section 16-
115D(h) of the Act. 

 
Section 455.150  Other Commission Proceedings 
 

a) After receipt of an annual report required by Section 455.120 or the due date for 
these reports, whichever occurs first, the Commission may initiate, on its own 
motion or, in its discretion, upon the petition of an interested party, and for each 
certified ARES of record and each electric utility serving retail customers outside 
its service areas, a docketed proceeding to investigate whether the ARES or utility 
has complied with the requirements of Section 16-115D of the Act and this 
Subpart, to determine the amount by which alternative compliance payments have 
been insufficient or in excess of requirements, and, if applicable, to determine if 
the demonstrations described in Section 455.140(d)(3) have been made. Pursuant 
to Section 16-115D(f) of the Act [220 ILCS 5/16-115D(f)], the ARES or electric 
utility serving retail customers outside its service areas shall have the burden of 
proof in this proceeding. 

 
b) An ARES or electric utility serving retail customers outside its service areas may 

petition the Commission for permission to apply to the Illinois Power Agency for 
a refund of compliance payments recognized by the Commission to be in excess 
of requirements. The Commission will coordinate with the Illinois Power Agency 
in developing a process and procedure to implement this Subpart.  

 
SUBPART C:  COMPLIANCE WITH CLEAN COAL STANDARD REQUIREMENTS 

 
Section 455.200  Applicability of Subpart C 
 
This Subpart does not apply to electric cooperatives or municipal systems making an election 
under Section 17-300 of the Act to become an alternative retail electric supplier. 
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Section 455.210  Reporting of Compliance with Clean Coal Standard 
 

a) Within 90 days after approval by the Illinois General Assembly of the initial clean 
coal facility, each ARES and electric utility serving retail customers outside its 
service areas shall enter into a sourcing agreement with the initial clean coal 
facility consistent with the provisions of Section 16-115(d)(5) of the Act. Within 
30 days after entering into this sourcing agreement, each ARES and electric utility 
serving retail customers outside its service areas shall file with the Chief Clerk of 
the Commission, and provide to the Directors of the Energy Division and the 
Financial Analysis Division, or their successors, a report confirming that it has 
entered into the sourcing agreement and attaching a signed copy of the sourcing 
agreement.  

 
b) By the earliest September 1 following commercial operation of the initial clean 

coal facility, and by September 1 of each succeeding year, each ARES and 
electric utility serving retail customers outside its service areas that is required 
under the Act or the IPA Act to enter into a sourcing agreement with the initial 
clean coal facility shall file with the Chief Clerk of the Commission, and provide 
to the Directors of the Energy Division and the Financial Analysis Division, or 
their successors, a report showing the amount of energy purchased (or financially 
settled, if the sourcing agreement is executed as a contract for differences) from 
the initial clean coal facility by the ARES or utility, by month, during the most 
recent compliance year. The report shall also show how these amounts were 
consistent with the requirements of Section 16-115(d)(5) of the Act. Each report 
shall be accompanied by documentation from the initial clean coal facility 
verifying the amount of energy purchased.  

 
c) To enable the Commission to monitor progress toward the State’s goal that by 

January 1, 2025, 25% of the electricity used in the State shall be generated by 
cost-effective clean coal facilities, beginning no later than September 1, 2010, and 
by September 1 of each subsequent year, each ARES and electric utility serving 
retail customers outside its service areas shall file with the Chief Clerk of the 
Commission, and provide to the Directors of the Energy Division and the 
Financial Analysis Division, or their successors, a report showing the amount of 
energy purchased by the ARES or utility from clean coal facilities other than the 
initial clean coal facility, by month, during the most recent compliance year. Each 
report shall be accompanied by documentation from the clean coal facility 
verifying the amount of energy purchased. 

 
d) All reports filed or provided under this Section shall be verified by an executive 

officer of the filing party having knowledge of the facts before either a notary 
public or other officer authorized to administer oaths. 
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