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STAFF REPLY TO COMPANY’S RESPONSE TO MOTION TO STRIKE  
________________________________________________________________ 
 
   

  NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.190, files this 

Reply to the Company’s Response to Motion To Strike (“Motion”) portions of the 

Rebuttal Testimony of Pauline M. Ahern, ACUC-LWUC Ex. 3.00, in the above-captioned 

proceeding.   

 The testimony of Pauline M. Ahern (ACUC-LWUC Ex. 3.0 p. 16, line 411 through 

p. 72, line 1936, and sch. 3.07-3.18) is not proper rebuttal testimony.  Apple Canyon 

Utility Company and Lake Wildwood Utility Corporation (collectively the “Company” or 

“Utilities Inc.”) filed a request for an increase in rates and bear the burden of proof in this 

matter.  In its case in chief the Company declined to present a DCF or other risk 

premium model stating they had not been prepared due to the limited number of 

customers and the rate case expense attributed to preparing such models.” Lubertozzi 
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Direct ACUC-LWUC Ex. 1.0, at 10.  Nevertheless, the Company included the expense 

for the cost of capital witness in its rate case expense.  See Staff Ex. 2.0, Sch. 2.3.  The 

Company claim to have refrained from presenting the analysis based upon the expense 

is inconsistent with including the cost in rate case expense.  In any event, rather than 

preparing and presenting an analysis of its cost of common equity, the Company relied 

upon information on the return on equity requested and granted to their sister 

companies in jurisdictions other than here in Illinois. See Staff Motion to Strike, p. 4 and 

Att. A.  

  The Company now states that “[t]he significant disparity prompted the 

Companies to … present the results of its own evaluation to the Commission for its 

consideration of the appropriate cost of capital.” Co. Response, p. 2.  This rationale 

ignores the fact that the burden was upon the Company to present the results of its 

evaluation of the appropriate cost of capital, in direct testimony.  Moreover, the 

Company acknowledges that it was Staff witness Freetly’s testimony that “prompted” 

the Companies to file Ms. Ahern’s testimony.  Id.  The Company, therefore, is conceding 

the fact that it could have offered Ms. Ahern’s inappropriate rebuttal testimony on direct 

but made a tactical decision to forego that opportunity.   

The Company correctly states that Section 9-201(c) of the Public Utilities Act 

(PUA”) (220 ILCS 5/1-101 et seq.) requires that the Commission approve rates that are 

just in reasonable.  Co. Response, p. 3.  It is also true that rates must be sufficient to 

provide for operating expenses, depreciation… and a reasonable return on investment.  

Id.  However, the Company errs when it concludes that striking the objected to 



09-0548/0549 (Cons.) 

3 
 

testimony would result in the Commission being unable to set rates consistent with 

those principles.   

The Company provided its proposed rate of return on rate base in direct 

testimony.  Staff responded in Staff direct testimony.  The Company provided testimony 

in rebuttal to Staff’s cost of capital analysis in its rebuttal testimony.  ACUC-LWUC Ex. 

3, pp, 1-16.  Staff is not seeking to strike the rebuttal testimony that actually responds to 

Staff’s analysis.  Rather, Staff will present its rebuttal to the Company’s criticisms of 

Staff’s analysis in Staff rebuttal testimony.  Finally, the Company will have an 

opportunity to respond to Staff’s rebuttal testimony when it files surrebuttal testimony.  

Thus, the Commission will have a full record before it upon which to base its decision 

about the Company’s cost of capital.  The full record will be premised upon the 

Company’s case in chief.   

By filing entirely new analyses with its rebuttal testimony, the Company is 

attempting to re-draw its case in chief in rebuttal testimony.  The testimony that Staff 

seeks to have stricken contains both a different rationale and a different conclusion on 

cost of capital than was offered in the Company’s direct case.  In direct testimony, the 

Company proposed a cost of common equity of 11.70% based upon the return on 

equity granted to its sister companies in other jurisdictions.  Motion, p. 4.  In rebuttal 

testimony the Company proposed a cost of common equity of 11.5% based upon the 

common equity cost rates resulting from the five cost of common equity models 

(discounted cash flow, risk premium, capital asset pricing, empirical capital asset 

pricing, and the comparable earnings).  ACUC-LWUC Ex. 3.0, p. 68.  The schedules 

(3.07-3.18) that Staff seeks to have stricken are only offered for the purpose of 
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supporting the new analysis provided.  The objected-to testimony and schedules are not 

rebuttal testimony.  The Company’s rebuttal to Staff’s position is presented on pages 

one to sixteen and schedules 3.01 through 3.06.   

The Company cannot be allowed to change the foundation of its position in 

rebuttal testimony.  A rate case proceeding is not a free-for-all.  Evidence must be 

presented in an ordered manner.  The Company provides the basis for the case when it 

files direct testimony; after direct testimony, each round of testimony is limited to 

responding to the round before it.  In this case the Company seems to be arguing that it 

should not be required to provide a thorough analysis of its cost of capital unless it is 

displeased with the Staff analysis.  Staff disagrees.  While the Company is not required 

to present any analysis at all, the foundation for its case must be presented in direct 

testimony.   

The practical effect of allowing the Company to wait until rebuttal testimony to 

present the basis for its cost of capital would be to eliminate a round of testimony for 

Staff.  Normally, Staff responds to the Company’s analysis in Staff direct testimony; then 

Staff responds to the Company’s rebuttal in Staff rebuttal testimony.  In this instance, 

the Company would limit Staff to responding to the Company’s analysis in Staff rebuttal 

testimony.  Staff would have no opportunity to provide any response to the Company’s 

rebuttal of Staff’s criticism of the Company’s cost of common equity analysis as the 

Company’s rebuttal would be provided in its surrebuttal testimony.   

  The Company’s citations to certain Illinois Appellate cases are inapposite.  The 

Response cites to In re Detention of Allen, 331 Ill. App.2d 966 (2nd Dist. 2002) (“Allen”) 

for the proposition that: “Procedural due process guarantees that a defendant has the 
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right to provide relevant, competent evidence in his defense.”  Co. Response, at 2.  

Staff does not disagree with that general fundamental proposition.  However, in Allen 

the court found that the defendant multiple sex offender was not denied due process 

prior to being committed for an undefined period because the state did “not provide an 

indigent respondent with as many medical experts as the State used.”  Allen, 331 Ill. 

App.2d 966 at 1002, 1004 (“We therefore hold that the Act does not violate procedural 

due process by failing to provide an indigent respondent with the same number of 

expert witnesses as the State.”).  Beyond the fact that Ms. Ahern is not threatened with 

an involuntary commitment, Staff is not complaining that the Company used too many 

witnesses, just that its witness provided inappropriate rebuttal that should have been 

provided in direct testimony. 

  The Company also cites to Pellico v. EL Ramm Co., 68 Ill. App.2d 322 (1st Dist. 

1966) (“Pellico”) for the proposition that “the court held that it was error to deny rebuttal 

testimony, even if though the evidence could have been offered in plaintiff’s direct 

case.”  Co. Response, at 2.  The Company mischaracterizes the holding in Pellico.  

Pellico stands for the proposition that where court had admitted testimony of police 

officer as to what an interpreter had stated regarding alleged admissions, the plaintiff 

had a right to rebut such affirmative evidence, and it was error to exclude testimony of 

interpreter on rebuttal. Pellico, at 328.  This is does not contradict Staff’s position that 

rebuttal evidence is used to answer, explain, repel, contradict or disprove evidence 

introduced by defendant.  See Barth v. Massa, 201 Ill.App.3d 19, at 33 (5th Dist. 1990). 

  In Pellico, the court found that “where a defendant introduces evidence of an 

affirmative matter in defense or justification, the plaintiff as a matter of right is entitled to 
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introduce evidence in rebuttal as to such affirmative matter.”   Pellico, at 328.  But this 

analysis does not apply to the Utilities Inc. rebuttal testimony.  Staff did not introduce an 

affirmative matter.  The Company introduced the issue of cost of capital in its direct 

testimony.  Staff simply responded to the Company’s proposal.  Staff’s response does 

not open the door for the Company to introduce an entirely new rationale for its cost of 

capital in its rebuttal testimony.    

The Company also generally1 cites to Order, Central Illinois Light Company, ICC 

Docket No. 90-0127, 1991 Ill. PUC LEXIS 17 (January 16, 1991) (“CILCO”) and Order, 

Central Illinois Public Service Company, ICC Docket No. 91-0193, 1992 Ill. PUC LEXIS 

81 (March 18, 1992) (“CIPS”) to support the proposition that the Commission has 

allowed lead lag studies in on rebuttal that could have been offered in direct.  Co. 

Response, at 2-3.  However, neither of the cases supports that proposition.   

In the CILCO Order, there is no discussion of whether a lead lag study was 

allowed in rebuttal over a party’s objection.  In fact, the Order reflects that CILCO “did 

not perform such a study” because “lead lag studies are expensive.”  CILCO Order, 

1991 Ill. PUC LEXIS 17, at *14.   

 In the CIPS Order, the Commission’s conclusion supports Staff’s position 

to strike Ms. Ahern’s, despite being allowed for a very limited purpose, it does not 

support the Company’s position.  The Commission’s concluding paragraph on Cash 

Working Capital provides in full as follows: 

Using its lead-lag study, the Company calculated electric and gas rate 
bases reflecting the inclusion of the calculated level of cash working 
capital on rebuttal.  Pursuant to an October 31, 1991 ruling (the "Ruling") 

                                            
1
  The Company provided no LEXIS, Westlaw, or PUC citations, nor did provide any pinpoint 

citations.   



09-0548/0549 (Cons.) 

7 
 

on a Motion to Strike made by the Staff, the Company was prohibited from 
using the results of the study, or Mr. McKnight's related testimony, to 
support a cash working capital component of rate base which had not 
been included in its original filing.  The study was admitted for the limited 
purpose of rebutting evidence presented by Mr. Damron in support of his 
negative working capital adjustment.  At the hearing on November 14, 
1991, the Company made an Offer of Proof of the study for admission 
without qualification or limitation.  In its Brief, the Company requested that 
the Commission reverse the Ruling.  The Commission declines to do so 
and finds that unqualified admission of this evidence would have resulted 
in an unfair burden on the other parties.  Therefore, the rate base adopted 
herein does not reflect a cash working capital component.  Mr. Voss' 
adjustment to remove the Company's inclusion on rebuttal of $12,700,000 
(electric) and $2,000,000 (gas) in rate base is accepted. 

 
CIPS Order, 1992 Ill. PUC LEXIS 81, at *130-131 (emphasis added). 

Moreover, the Company utterly failed to even try to distinguish the case law Staff 

provided in its Motion to strike, which thus remains un-rebutted. 

Finally, the Commission has upheld the rejection of out-of-order testimony in 

other dockets.  For example in the most recent Ameren rate case (Docket Nos. 09-0306 

through 0311 (Cons.)), Staff filed a motion to strike portions of Ameren’s surrebuttal 

testimony.  Motion to Strike, filed December 8, 2009, Docket Nos. 09-0306-311. The 

motion objected to 3 portions of the Ameren surrebuttal testimony.  One portion was 

objected to because Ameren offered an entirely new position for the treatment of the 

regulatory asset. (Id, p. 3) A second portion was objected to because Ameren waited 

until surrebuttal testimony to provide an explanation and analysis of an issue that was 

raised by intervenors in direct testimony.  Id., p. 5. A third portion of the surrebuttal 

testimony was objected to because the information should have been provided earlier in 

the proceeding, either in the Companies’ rebuttal testimony or in response to Staff data 

requests.  Id., p. 6.  The Administrative Law Judges granted the Motion.  See Notice of 

Administrative Law Judges’ Ruling, December 11, 2009.  The Commission denied 
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Ameren’s Request for Interlocutory Review.  See Notice of Commission Action, January 

13, 2010, Docket Nos. 09-0306-0311 (Cons.).  

As in the Ameren rate case, the Company is seeking to provide out-of-order 

testimony.  The objected to testimony will not help to provide a full and complete record.  

Rather, because the testimony is provided in the rebuttal phase instead of as direct 

testimony, Staff will be limited in its ability to respond to the analysis. 

 

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests:  

A. that the following portions  of Ms. Ahern’s Rebuttal Testimony (ACUC-

LCUC Ex. 3.0) be stricken: 

 Page 16, line 411 through page 72, line 1936; 

 Schedules 3.07 through 3.18;  

 

B. That the briefing schedule for Staff’s Motion to Strike be expedited so that 

responses are due on April 20, 2010 and replies are due on April 22, 

2010; and  
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C. Such other and further relief as is found to be equitable. 

 
 

  Respectfully submitted, 

 ___________________________ 
  Janis Von Qualen 

Staff Counsel 
 

April 22, 2010 
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