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 These Reply Comments are submitted on behalf of the Retail Energy Supply Association 

(“RESA”)1 in response to the initial comments of other parties filed March 4, 2010 in the 

captioned proceeding. 

 

I. INTRODUCTION 

 

 At the outset, RESA reiterates its strong support for the adoption of consumer protection 

standards.  A robust competitive market is fostered by reasonable consumer protection rules that 

ensure the integrity of the marketing process while simultaneously promoting broad and popular 

product offerings.   

 

 Having stated the foregoing, RESA submits that certain proposals made by parties in 

their initial comments, while well-intended, would actually operate to restrict competitive 

offerings, but not afford any additional protection to consumers.  In this regard we explain in 

                                                 
1 RESA’s members include ConEd Solutions; Constellation NewEnergy, Inc.; Direct Energy Services, LLC; Exelon 
Energy Company; GDF SUEZ Energy Resources NA, Inc.; Gexa Energy; Green Mountain Energy Company; Hess 
Corporation; Integrys Energy Services, Inc.; Just Energy; Liberty Power; PPL EnergyPlus; Sempra Energy Solutions 
LLC.  The comments expressed in this filing represent the position of RESA as an organization but may not 
represent the views of any particular member of RESA. 
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detail below why several proposals offered by the parties in their initial comments are 

inappropriate and should be modified or rejected. 

 

 

II. “EXTENDED” RESCISSION PERIOD  

 

In initial comments, one of RESA’s primary concerns was Section 412.210 of the draft 

rule which allows a customer to cancel a contract ten (10) days after receiving their first bill 

without being subjected to early termination fees.  By RESA’s assessment, such a policy would 

not only “harm customers in the form of higher prices and limit the number of fixed-price offers 

in the market, but it would also create a structure that allows customers to easily game the market 

(potentially impacting a retailer’s solvency), causing even further unnecessary harm to the 

competitive market”2.  This concern is echoed by BlueStar Energy Services, Inc. (“BlueStar”) 

that similarly stated, “This proposed rule asks RES to take on added risks in offering a fixed-

price contract, which will lead to higher prices or reluctance by the RES to offer or promote 

these types of contracts”3.  BlueStar also noted the draft rule “creates a structure that encourages 

the customer to game the system and undermines the value of the contract”4.  RESA agrees and 

reiterates that the Commission should focus efforts on customer education and full, plain 

language disclosures that provide customers all the information they need to make an informed 

decision rather than create policies that, in effect, limit product offerings, raise prices, and skew 

economics.  Focusing on customer education and disclosure will enhance market offerings to 

residential and small commercial (“mass market”) customers as envisioned by the General 

Assembly (“GA”).  However the proposed rescission policy undermines not only the GA’s 

intent, but also the Commission’s previous efforts to create a robust competitive market, 

complete with a wide-variety of products and services, for all Illinois customers.     

 

 

  

                                                 
2 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 8. 
3 Docket No. 09-0592, Verified Initial Comments of BlueStar Energy Services, Inc., p. 8. 
4 Id. at 7. 



3 
 

III. EARLY TERMINATION FEE CAPS 

 

RESA is unaware of any other competitive retail electric market with early termination 

fee caps.  Despite the lack of precedent in retail electricity markets, joint comments filed by the 

Citizens Utility Board (“CUB”) and the Attorney General (“AG”) advocate for a $50 early 

termination fee (“ETF”) cap5.  To put it simply, such a proposal would eliminate the availability 

of certain fixed-price offerings, or at the very least severely limit the terms of such products, 

which defeats the purpose of such a product – budget certainty.  It is RESA’s experience that 

customers who are averse to price volatility greatly value the price certainty provided by fixed-

price contracts. Thus, the proposed cap on ETFs would deprive that segment of the market of the 

product they value most, or significantly increase the prices offered for such products.   

Capping early termination fees also impacts suppliers because it increases business risks 

associated with providing fixed-price products.  Capping termination fees limits a supplier’s 

ability to mitigate the financial risk that it assumes when offering a fixed-price product to a 

customer.  Suppliers can address this risk by either reflecting it in the price offered to the 

customer or by imposing a reasonable ETF, or a combination of the two.  If the ETF is capped, 

the supplier will be forced to account for this risk in the price offered to a customer, or by 

choosing to limit the term of the fixed price.  Either approach ultimately negatively affects the 

customer.  One of the main purposes of a competitive retail electric market is to provide 

customers with product choice.  One of the fundamental choices that a customer can make is 

whether they prefer to “lock-in” a rate and avoid any risks associated with a volatile energy 

market, or prefer to “ride the market” (taking advantage of prices that may lower in real time).  

Any cap on early termination fees that would not allow for the RES to collect actual damages 

effectively eliminates a risk-averse customers’ right to choose a fixed-price product.  If any RES 

were willing to take on the inordinate amount of risk associated with the inability to collect 

damages from abrogated contracts, and continue to offer fixed-price contracts under such a 

prohibition, then those products would carry a very significant price premium.   

In their joint initial comments, CUB and the AG take the position that current Illinois 

marketing rules regarding natural gas products also be applied to the retail electricity 

                                                 
5 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, pp. 10-11. 
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marketplace, namely a $50 cap on ETFs.  RESA believes the statement “Though electricity and 

natural gas are two different commodities, there is no reason to believe the manner in which they 

will be sold or marketed will be drastically different”6 is contradictory.  Although natural gas is 

often a driver for electricity prices, there are a number of other cost components that also impact 

the volatile nature of electricity prices such as fluctuating transmission costs, escalating 

renewable portfolio standards, and other factors.  If you recognize that electricity is a unique 

commodity, as it cannot be stored (on a commercially viable level), then you must also recognize 

the manner in which electricity is purchased, sold, and marketed could be, and often is, 

significantly different from that of natural gas, particularly the manner in which supply costs are 

hedged.  The position is analogous to the paradoxical statement, “Though a car and a space 

shuttle are two different types of vehicles, there is no reason to believe the manner in which they 

will be sold or marketed will be drastically different”.            

The joint comments go on to state “one of the most egregious consumer problems prior to 

the implementation of rules in the retail natural gas market was the collection of excessive 

termination fees.”7  However, the AG and CUB do not clarify what they consider to be 

“excessive termination fees”, but instead only state that ETFs sometimes amounted to “hundreds 

or even thousands of dollars”.  While CUB and the AG suggest an ETF cap of $50, this amount 

appears to be completely arbitrary as there is no supporting evidence of why $50 is an 

appropriate amount.  Also there is no evidence presented that “excessive termination fees” are an 

issue in the IL retail electric market and there is no evidence of excessive complaints relating to 

the amount of ETFs in the retail electric marketplace.  While there is brief mention of “fees 

which amounted to hundreds or even thousands of dollars”8, the reference is specious as it 

provides no information regarding the length of the contract, the size of customer, the customer’s 

estimated usage, and the difference between current market rates at the time of termination 

compared to market rates at the time of contracting.  Many formula-based ETFs account for all 

of these factors, and if fees have resulted in “thousands of dollars”, it most likely signals that this 

was the damage caused by the customer’s breach of the contract.  ETFs, both formula-based and 

                                                 
6 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, p. 2. 
7 Id. at 10. 
8 Id. at 10. 
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set fees, are common in a number of other industries, such as telecommunications (cell phone 

contracts), television providers (i.e. DirecTV), and other service industries.        

The AG and CUB make another specious argument in stating “by not capping early 

termination fees for RESs, the ORMD is essentially permitting a RES business model that would 

allow for the ‘farming’ of cancellation fees:  suppliers can have a business model that focuses on 

making money from cancellation fees…”9.  RESA contends that no reputable retail electric 

provider has a business model that “focuses on making money from cancellation fees”.  Quite 

frankly, such a business model is not profitable, not sustainable, and would never receive the 

financial backing necessary from investors to engage in such activities.  To the extent a RES has 

ETFs, it is simply a means of collecting damages due to a breach of contract by the customer, 

and is necessary in order to ensure the long-term viability of the RES.  If any RES appears to be 

using ETFs as a revenue stream, meaning their fees are high enough to recover damages due to a 

contractual breach and make additional profit, the Commission should use its authority to 

address these seemingly disreputable companies on an individual basis, and not through a 

draconian measure that negatively impacts all residential and small commercial customers 

through limited product offerings and higher prices.   

RESA believes that the proper role of consumer protection regulations is not to dictate 

the permissible terms and conditions for a specific product or service, but instead should ensure 

transparency and full disclosure.  In a mature market customers will select their preferred 

product and supplier based on a number of factors, including price, the specific contract terms 

and conditions (such as the presence, absence, or amount of ETFs), the reputation of the RES, 

and other value-added services.   Efforts should focus on full disclosure and transparency of the 

most pertinent terms and conditions so that customers can quickly and easily make an apples-to-

apples comparison.  Ultimately, it will be customers who decide what business models are 

“permissible” by exercising their right to choose.   

In summary, RESA supports regulatory policies that foster the greatest value for the 

customer and encourage price competition.  RESA recommends the Commission focus on 

adequate disclosure of early termination fees rather than capping them at some arbitrary amount, 

which ultimately harms customers.  RESA would welcome the opportunity to further discuss the 

development of mechanisms that will facilitate full and clear disclosure of ETFs and other 
                                                 
9 Id. at 10-11. 
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important terms and conditions.   

RESA also notes that in the red-line provided by CUB and the AG, Section 

412.120(c)(vi) could be interpreted as a prohibition of formula-based ETFs as there is a 

requirement to provide “the amount of the early termination fee, if any”.10  This conflicts with 

Section 412.110(f) which explicitly permits formula based ETFs.  RESA believes the RES 

should be permitted to use formula-based ETFs, which are commonplace in competitive retail 

markets and appropriately reflect actual damages incurred by the RES resulting from a 

customer’s breach.           

 

 

IV. THIRD PARTY VERIFICATION 

 

RESA wholeheartedly supports the initial comments of the Illinois Competitive Energy 

Association (“ICEA”) in their statement that “[t]he Proposed Rules should be clarified to ensure 

that third party verifiers are afforded the same flexibility as sales agents in referring to the 

Uniform Disclosure Statement and its underlying requirements.”11  In initial comments, like 

ICEA, RESA also describes how, by one interpretation, the draft rule would be very difficult to 

comply with when using telephonic enrollments12.  RESA also supports the red-line language 

submitted by ICEA13 which was very similar to modifications offered by RESA14.  However, it 

should be clarified that the intent of ICEA’s proposed modification to Section 412.130(e) needs 

to be carried through to other sections of the rule which pertain to other marketing methods 

besides telemarketing.  These sections include 412.120(f) (door-to-door solicitation) and 

412.140(c) (inbound enrollment calls).      

 

  

                                                 
10 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, p. 6. 
11 Docket No. 09-0592, Verified Initial Comments of the Illinois Competitive Energy Association, p. 5. 
12 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 19. 
13 Docket No. 09-0592, Verified Initial Comments of the Illinois Competitive Energy Association, p. 6. 
14 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 21. 
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V. DISCLOSURE OF FORCE MAJEURE 

 

In their initial comments, CUB and the AG propose that the Uniform Disclosure 

Statement includes a “statement whether or not the RES has declared force majeure within the 

past ten years in relation to any contractual obligations to deliver power and energy service”.15  

CUB and the AG reason that “such a disclosure provides the customer with important 

information regarding the ARES’ past unsuccessful business dealings [emphasis added].”16   

The suggestion that a declaration of force majeure is an indication or record of “past 

unsuccessful business dealings” is unsupported and unsupportable.  Force majeure is rarely 

declared and typically is the result of a sudden and unforeseeable event, like tornado, pipeline 

failure, electricity substation explosion, etc., and has no bearing on the relative success or lack of 

success of the RES’s business dealings. In almost every instance, the force majeure event will 

cause a failure in generation, transmission or distribution by third parties and will have nothing 

to do with RES operations.  The requirement to disclose a declaration of force majeure in the last 

ten years is an indication of the number of “Acts of God” in the last ten years, not the number of 

“unsuccessful business dealings” of a RES.  Additionally, force majeure is not a well-known 

term outside of the legal field, and most mass market customers will have no concept of the term, 

or its implications.  Therefore, a requirement to disclose such a declaration has no value to the 

small customer, and would only lengthen and complicate the marketing and enrollment 

procedure by adding yet another required disclosure.  RESA notes that no Illinois public utility 

has a similar burden, nor should they – to identify each and every instance in which service 

cannot be provided by the supplier due to unforeseeable circumstances outside of its control. 

 

 

VI. DISPUTE RESOLUTION 

 

It is clear from their initial comments that CUB and the AG are advocating for a shorter 

permissible period of time for suppliers to investigate and respond to complaints.  However, it is 
                                                 
15 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, Attachment A, Section 412.110(q), p. 6. 
16 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, p. 7. 



8 
 

unclear what period of time they are suggesting.  In their initial comments CUB and the AG 

advocate for five (5) days17, but their red-line document permits up to ten (10) days18.  The 

original draft rule allowed the RES to investigate and advise the complainant of the results 

within 14 calendar days. 

It is important to note that the number of days represents a maximum allowable timeframe 

and does not suggest that it will take up to 14 days for the RES to respond to all complaints.   

Taking that fact into consideration, RESA believes ten (10) business days is an appropriate 

maximum amount of time to respond to complaints.  This more or less aligns with the original 

draft proposal of 14 calendar days.  RESA would not object to a ten day turn-around time, 

provided it is clarified that the ten days are business days.  RESA does however oppose a five 

day timeframe, as it is a completely inadequate time frame in which to evaluate and respond 

fully to the issue raised by the customer.  There could be instances due to weekends and holidays 

where a five day timeframe amounts to one business day which is clearly unreasonable.         

 

 

VII. COMPLAINTS 

 

Section 412.320(c)(3) states, “The Commission shall, on at least a quarterly basis, 

prepare a summary of all formal and informal complaints received and publish it on its web site.”  

In initial comments, RESA expressed concern that the “If the summary simply provides raw 

numbers of complaints without regard to market share or level of business activity of the RES, 

the information provided will be of little or no value and could potentially be misleading.”19  

This sentiment was echoed by Dominion Retail, Inc. (“Dominion”) that similarly stated, “it is 

misleading to merely list the number of informal complaints….[and] could provide a false 

picture of a RES’s performance.”20   

While well intended, Dominion’s red-line modification21 should not be adopted because 

                                                 
17 Id. at 11.  
18 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, Attachment A, Section 412.320(b), p. 21 and Section 412.320(d)(1)(C), p. 23. 
19 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 30. 
20 Docket No. 09-0592, Verified Initial Comments of Dominion Retail, Inc., p. 5. 
21 Id. at 5-6. 
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it would reveal the total number of customers served by the RES, which is clearly proprietary 

and confidential information.  To elaborate, Dominion’s language as proposed states, “The 

Commission shall, on at least a quarterly basis, prepare a summary of all formal and informal 

complaints received and publish it on its website.  The report shall show the percentage of 

complaints per customer of the RES in addition to total complaints.”  By providing both a 

percentage of complaints and the total number of complaints, it is simple arithmetic to determine 

the undisclosed denominator – total number of customers of the RES.  A RES’s total customer 

number is obviously a matter of substantial commercial sensitivity that is not appropriately 

shared among competing suppliers. 

Additionally, there are a number of other issues to consider.  For example, a RES’s 

customer base may also skew their complaint percentage or ratio.  If a RES has very few 

residential and small commercial customers, and primarily provides service to large commercial 

customers (which traditionally seek to resolve complaints directly with the RES through 

communication with their designated account representative) this would have a significant 

impact on the complaint statistics for the RES.  The input for the denominator (number of 

customers) has a huge impact on the RES complaint ratio and may provide a false representation 

of the RES’s performance. Imagine a situation where a RES is serving 10 residential and small 

commercial customers and 1,000 large commercial and industrial customers.  If one residential 

customer makes a complaint, and the denominator (number of customers a RES is serving) was 

limited to mass market customers, then the complaint ratio for the RES would be 1/10 or 10%.  

However, if the denominator included the RES’s entire customer base, then the complaint ratio 

would calculate to be 1/1010 or less than 1%.  Certainly, a customer’s attitudes towards a RES 

with a complaint ratio of 10% would be completely different than the customer’s attitudes 

towards a RES with a complaint ratio of less than 1%.       

 Disclosure of complaint ratios significantly impacts the reputation of the RES in the 

marketplace, and therefore should be carefully considered.  While RESA agrees with Dominion 

that simply providing a total number of complaints is inappropriate and misleading, and a 

complaint ratio is preferred, providing a complaint ratio or percentage can be complicated and 

have un-intended consequences as well, if not appropriately calculated.  Therefore, RESA stands 

by its initial comments that “a collaborative process be established, facilitated through the Office 

of Retail Market Development (“ORMD”), where interested stakeholders could propose and 
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evaluate the most appropriate methodology for calculating complaint ratios.”22   

 

 

VIII. NOTICE OF SOLICITATION 

 

Additional suggested language presented by the Commonwealth Edison Company 

(“ComEd”)  in their redline document would create a new requirement for the RES to “provide 

notice to the CSD [Consumer Services Division] prior to the RES initiating a marketing and 

solicitation program under each of the methods listed in Section 412.120 through 412.160”23.  

ComEd, however, does not discuss this proposal in their comments, and provides no insight into 

the purpose of such a requirement and the perceived concern it would alleviate.  In addition to 

informing CSD, ComEd also believes the RES should be required to tell the customer “the 

Commission has been informed that the RES is seeking to enroll customers, and providing a 

phone number of the website of the Commission upon request”.  ComEd reasons that such a 

statement “would increase customers’ acceptance of the RES as legitimate business and would 

assist greatly in the event a customer has any questions or concerns about the service proposal 

being offered”24.   

First, in initial comments, RESA discussed concerns with the length of the Uniform 

Disclosure Statement in terms of the number of disclosures that must be made25.  Each additional 

disclosure lengthens both the marketing and enrollment process and adds additional costs.  While 

there may be some value in specifically stating the RES is licensed by the Commission, this 

concept can easily be incorporated into an already existing disclosure item, in this case “item k” 

of the Uniform Disclosure Statement: 

 

A statement that the RES is an independent seller of power and energy service, licensed 

by the Illinois Commerce Commission, and that the sales agent is not representing or 

acting on behalf of the electric utility, governmental bodies, or consumer groups    

                                                 
22 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 30. 
23 Docket No. 09-0592, Verified Initial Comments of the Commonwealth Edison Company, Attachment A, Section 
412.310(c), p. 14. 
24 Docket No. 09-0592, Verified Initial Comments of the Commonwealth Edison Company, p. 5 
25 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 18. 
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Second, it is not clear what would constitute “initiating a marketing and solicitation 

program” to CSD or the Commission.  RESA presumes that such notice would be required after 

receiving ARES certification from the Commission and prior to enrolling the first customer.  

Once a RES states it is operational and active in the market, no further notification should be 

necessary.  After all, the Commission has access to enrollment data from the local utilities. Such 

data is evidence of whether or not the RES continues to be active in the market.      

In its comments, Dominion makes a similar suggestion, but believes local municipalities 

and the local utility (as opposed to CSD) should be advised prior to a RES engaging in door-to-

door sales (as opposed to all marketing methods)26.  Again, RESA questions the value of such a 

requirement, and there is no evidence that the local utility or municipalities even want to be 

informed of the RES’s marketing efforts.  To the extent a municipality does want to be informed 

of door-to-door activities, they already have existing regulations in place that require such 

notification.  It is also unclear what would constitute “advising” the local municipality or utility 

(i.e. sending an email, speaking to a real-life person, leaving a voicemail, etc.).           

 

 

IX. DOOR-TO-DOOR SOLICITATION 

 

In its initial comments Dominion proposed a number of additional requirements or 

restrictions relating to door-to-door marketing methods.27 At the outset, it should be noted that 

this area of commercial transactions has been addressed in detail by the GA, and consumers in 

Illinois are protected by the Consumer Fraud Act, 815 ILCS 505/2. Having noted the foregoing, 

RESA agrees in concept with Dominion’s observation that there should  “be a proper evaluation 

of the costs and benefits of the rules.  Customers will be harmed by burdensome rules that 

impose significant costs on the ARES with little benefit to the consumers.  Such rules could raise 

the cost of ARES operation and ultimately either reduce ARES entry into the Illinois market or 

raise prices.”28  However, in RESA’s opinion the additional restrictions and requirements 

proposed by Dominion would in fact reduce ARES entry into the Illinois market and raise prices.   

                                                 
26 Docket No. 09-0592, Verified Initial Comments of Dominion Retail, Inc., p. 3. 
27 Id. at 2-4. 
28 Id. at 1. 
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Most notable is Dominion’s recommendation to restrict door-to-door solicitations to only 

employees of suppliers.  Dominion suggests that “because the most serious problems occur when 

salespersons have no affiliation with the RES, the Commission should require an affiliation.”29  

Dominion provides no support for that statement and RESA questions its validity.  Even if 

historical evidence demonstrates beyond any doubt that complaints against agents, brokers, and 

consultants (ABCs) involving door-to-door sales are more egregious than complaints against the 

RES and its employees, that does not mean one can properly conclude this is a product of a lack 

of affiliation with the RES.  Offering a different viewpoint, RESA submits that it is more 

plausible that any supposed problems with ABCs are in the past and are addressed by the ABC 

Code of Conduct rules which were just recently fully implemented.30  As violations of the ABC 

Code of Conduct (Section 454.90) results in suspensions of significant length,31 RESA believes 

these measures will result in (if they have not already) a reduction in offenses by sales 

representatives who are not directly employed by the RES.   

Restricting door-to-door sales to employees would carry significant additional labor 

costs, as employees (with benefits) are more costly than independent contractors.  There are 

other costs to consider as well.  Ultimately these additional costs would be reflected in higher 

electricity prices for customers.  Furthermore, limiting door-to-door sales to employees could 

remove business efficiencies from the marketplace.  Independent contractors, whose sole 

business model is built around providing door-to-door sales, have expertise and efficiency that 

may not be easily transferrable to a RES.   

Another recommendation by Dominion appears to require that a direct access service 

request (“DASR”) submitted through electronic data interchange (“EDI”) has “a data field 

notation that it was a door-to-door sale with a unique salesperson identifier”.32  To RESA’s 

knowledge there have been no discussions with the utilities on what would be necessary to 

modify their systems, the costs of those modifications, and how those costs would be recovered.  

Aside from initial implementation costs (both from a utility and RES perspective), the ongoing 

requirement would also add additional operational costs on the RES, again increasing prices to 

                                                 
29 Id. at 4. 
30 Docket No. 08-0548, Final Order of the Illinois Commerce Commission, Implementation of Section 16-115C of 
the Public Utilities Act. 
31 Section 454.140 – Commission Oversight.  
32 Docket No. 09-0592, Verified Initial Comments of Dominion Retail, Inc. p. 4. 
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consumers.  If the Commission is supportive of requiring some notation that a sale was made via 

door-to-door solicitation, the Commission should consider a requirement for the RES to maintain 

internal records that makes this designation, rather than an EDI data field.  This information 

would then be available to the Commission at their request.    

 Dominion presents a number of other provisions regarding door-to-door marketing, and 

RESA provides modifications to those proposals, in their entirety, below:  

  

i. The first item a door-to-door employee sales agent must communicate to a 
prospective customer is that they do not work for the local utility, a governmental 
office or a consumer organization and also provide them with a written statement 
stating the same. Further, the door-to-door employee shall not state or imply that they 
are working on behalf of the utility’s Choice program (i.e. implying that they are 
acting for the utility) and they must clearly state the retail electric supplier or 
suppliers that they work for and purpose of the contact. 
 

j. Each door-to-door employee sales agent shall leave a business card written document 
that reflects their identity and the identity of the electric supplier or suppliers that they 
represent.  

 
k. The door-to-door employee sales agent may not dress in uniforms that contain any 

branding elements (including similar logo or colors) as the local utility. 
 

l. The EGS RES performing door-to-door marketing must notify the local municipality 
of its locations and schedule of door-to-door selling activities and shall comply with 
all local ordinances regarding door-to-door solicitations. 

 
m. The EGS performing door-to-door marketing must notify the local utility of its 

locations and schedule of door-to-door selling activities. 
 

n. Persons conducting door-to-door sales may do so only between the hours of 10 am to 
6 pm. 

 
o. On sign-ups that the vendor reports to the utility there will be a data field notation  

The supplier shall maintain a record that indicates a customer’s enrollment it was a 
door-to-door sale and shall include with a unique salesperson identifier.  The record 
shall be made available to the Commission or its staff upon request. 

 
p. The RES performing door-to-door marketing will only use employees, not 

independent contractors, when conducting door-to-door sales. 
 

q. The RES performing door-to-door marketing will conduct criminal background 
checks and drug tests on all potential door-to-door employees. 
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Finally, Dominion’s proposal to restrict the hours to door-to-door marketing by 

regulatory rule should be eliminated because it is unnecessary. Local municipalities should be 

able to make their own decisions on what appropriate hours of solicitations are.  Additionally, 

RESA finds the proposed requirement to require the RES to conduct criminal background checks 

and drug tests on all door-to-door employees to be onerous and unmeritorious.  Generally 

speaking, RESs already perform criminal background checks on all employees.  Furthermore, a 

regulatory requirement to drug test all door-to-door employees would result in higher costs to the 

RES and will ultimately be borne by customers.  There will be no corresponding benefit because 

many laws already protect citizens from people using, distributing and possessing illegal drugs. 

No special trait of door to door energy sales personnel has been identified that would warrant 

further drug surveillance under the auspices of the ICC.  Moreover, RESA is not aware of any 

substantial allegations of door-to-door sales representatives being under the influence of illegal 

drugs during solicitation activities.  Even if there was a desire to prevent such an occurrence 

from every happening, a drug-screening would not guarantee this.  If a customer was to ever 

question or be concerned with a door-to-door sales representative state-of-mind, they can ask 

them to leave the premises immediately.         

 

 
X. PRICING ON A PER kWh BASIS 

 

RESA agrees with CUB and the AG that “Customers need to be able to compare the price 

of a utility supply product with the price of a RES supply product as accurately as possible 

[emphasis added]”33.  However well intended, any potential requirement to price power and 

energy service, exclusively on a per-kilowatt-hour (kWh) basis could also restrict product 

offerings and innovation.  For example, by one interpretation a requirement to provide a “price-

per-kilowatt hour (kWh) for the power and energy service” could be construed to effectively ban 

“fixed bill” products, as well as other products.  The concept of a “fixed bill” product is that the 

customer is charged the same monthly amount for the supply portion of their electric bill, 

regardless of the amount of electricity they use.  Therefore, electricity usage has no impact 

                                                 
33 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, p. 6  



15 
 

whatsoever in calculating the supply portion of the bill.  Using the example of a $30 supply 

charge, if the customer uses 100 kWh or 1,000 kWh the supply portion of the bill still remains 

$30.  Since the determination of the amount of a “fixed bill” product is completely independent 

from electricity usage, it is not appropriate and impossible to provide a price on a kWh basis.  At 

best, the RES could provide proxy usage amounts in order to indicate what the equivalent kWh 

charge would be (i.e. assuming you use 1,000 kWh, your fixed bill supply charge would be 

equivalent to $0.03 per kWh). 

 RESA’s concern on this issue is predominantly directed at the concept of restricting 

product innovation and offerings in general.  Any product with any fixed component(s) to it, 

would not lend itself to a price-per-kWh disclosure.  For example, a RES may wish to market a 

product that charges a rate of $0.06 per kWh and a $1.00 fixed monthly charge.  Again, 

describing the total supply charges on a per-kWh-basis would only be possible if assumptions 

about the customer’s usage are made.  Another example may be dynamic pricing products, such 

as time-of-use products that charge customers different rates during different periods of the day, 

relying on advanced metering infrastructure (“AMI”).  While a RES could express the various 

rates that may be applicable during different times of the day, the overall bill impact expressed 

on a per-kWh-basis would be impossible until after the usage data is made available and the 

customer’s supply charges are calculated.  It is also unclear under such a standard, how variable-

based products or charges would be described.                   

In short, while well intended, this proposed restriction has the potential to restrict product 

innovation and offerings, yet does not accomplish its stated objective to “ensure consumers can 

easily compare offer prices and terms”34 and in an attempt to put a square peg in a round hole, 

could actually lead to greater confusion among customers.  The original stated objective of the 

AG and CUB – “to be able to compare the price of a utility supply product with the price of a 

RES supply product as accurately as possible” is best accomplished through Section 412.110(d) 

which requires the RES to disclose “[t]he charges for the service for the length of the contract; if 

any charges are variable during the term of the contract, an explanation of how the variable 

charges are determined.”  RESA recommends the Commission try to facilitate, to the extent 

possible, apples-to-apples comparison of products through other avenues outside of a formal 

rulemaking, such as a price-comparison web site that could facilitate a per-kWh disclosure by 
                                                 
34 Id. at 6. 
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using pre-determined usage-proxy levels.   

 

 

XI. DASR CANCELLATION RIGHTS  

 

In its initial comments, ComEd suggests that customers have the right to “rescind its 

pending enrollment” and it provides a definition for the term rescind35.  Based on that definition, 

it is RESA’s understanding that ComEd intends to provide customers the ability to terminate a 

pending enrollment or “switch”, however, the term “rescind” has a generally accepted meaning 

that makes that term inappropriate in this context.  RESA notes that the term “rescind” is 

generally known to mean: 

 

To abrogate or cancel a contract putting the parties in the same position they would have 

been in had there been no contract (Merriam Webster dictionary, online, 2010) 

 

The term “rescind” is generally understood to mean the contract is voided, and no provisions of 

the contract, including early termination fees would apply.  RESA believes that it is ComEd’s 

intention that the Direct Access Service Request (“DASR”) – and not the underlying contract – 

can be terminated or, more appropriately, “cancelled”.  Accordingly, it is inappropriate to tie the 

issue of rescission to the DASR enrollment transaction.  To the extent it is necessary to define 

the process for cancelling a pending enrollment transaction, this process should be appropriate 

termed “cancellation of a DASR”.  RESA would oppose any suggestion that the underlying 

service contract and all of its bilaterally negotiated terms and conditions should be rescindable by 

the customer through the EDI and DASR procedures implemented by the utility.   

It is important to keep separate the terminology and policies surrounding the operational 

procedures of the retail electric market and the consumer protection rules governed by Part 412.   

The consumer protection rules regarding a “right of rescission” pertain to the contractual 

relationship between a customer and the RES.  The protocols for effectuating an enrollment 

pertain to the operational mechanics of a utility responding to and effectuating electronic 
                                                 
35 Docket No. 09-0592, Verified Initial Comments of the Commonwealth Edison Company, Attachment A, Section 
412.10, p. 2 – “Rescind” means the cancellation of a pending enrollment to a RES prior to the start of such service.   
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enrollment transactions.  It is not appropriate for the utility to play a role in interpreting, 

enforcing, or rescinding, individual parameters of a customer’s contract with a RES.   

In this regard, RESA reiterates the suggestion in its initial comments that any rescission 

period should be tied to the date in which a customer executes a contract with the RES and is in 

receipt of the required Uniform Disclosure Statement36.  Defining “rescission” by referring to the 

process of cancelling a pending enrollment transaction serves only to complicate and confuse the 

issues involved.  As RESA pointed out in initial comments37, if the “rescission” period is tied to 

the DASR, the “clock” for the rescission period will bear no relationship to the actual date of 

contract execution because in instances where a RES enrolls a customer far in advance of the 

actual service start date, the RES cannot (under current operational rules of the market) submit 

the DASR until a short period of time before the service start date.  RESA supports giving mass 

market customers a reasonable period of time to rescind a contract, but tying the rescission 

process to the DASR unreasonably extends the rescission period in many circumstances.    

 

 

XII. CALL CENTER REQUIREMENTS 

 

In their initial comments, CUB and the AG proposed language that would explicitly 

require a RES to maintain a call center and also establishes acceptable levels of abandon rates.  

While RESA does not oppose an explicit requirement to maintain a “call center”, for all practical 

purposes this is already an established requirement due to a number of rules that require a RES to 

provide contact information, such as a toll-free number, that customers can call regarding 

customer service-related issues.   This point is conceded by CUB and the AG who stated 

“[r]equiring a RES to have a call center in place is simply a precaution; CUB and the AG 

acknowledge that mostly likely RESs already have call centers in place.”38   Ultimately, the level 

of customer service is a distinguishing factor among retail suppliers.  Exceptional customer 

service encourages a customer to continue and renew their service with their incumbent provider, 

                                                 
36 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 6. 
37 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 5. 
38 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, p. 11. 
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while a lack of adequate service ultimately drives customers to make an alternative choice.  This 

point is also acknowledged by CUB and the AG stating “a consumer would more than likely not 

choose a supplier they would have difficulty contacting”39.  In a competitive market, market 

forces determine appropriate levels of answer times and abandon rates, and a regulatory 

requirement is unnecessary.  In fact, CUB and AG offer no evidence that there is a significant 

issue regarding RES customer service related to the handling of incoming calls.   

In any case, RESA would not oppose an explicit requirement to maintain a call center if 

there is a perceived need.  However, there are a number of issues with the red-line language 

proposed by the AG and CUB.  First, the term “call center” is not defined.  RESA assumes a 

RES internal customer care group would constitute a “call center”.  However, it is unclear how 

third-party vendors that handle “overflow” calls would be accounted for.  Additionally, proposed 

metrics such as “average answer time” and “abandoned calls” are also not clearly defined.  If 

reporting requirements regarding call centers were to be adopted, it is imperative that there is a 

clear understanding of the meaning of all these terms.  Only if the terms are universally 

understood and applied, in order to facilitate as much of an apples-to-apples comparison as 

possible, would such a reporting requirement have any value to Commission Staff.    

RESA has a number of other concerns with the proposed language offered by CUB and 

the AG.  One, it is unclear whether or not, under the proposed reporting requirements, if the RES 

would be required to parse out a certain customer segment (residential versus non-residential) or 

by market (state).  Many RES have one centrally located “call center” that handles calls from 

multiple customer segments and markets.  A requirement to further classify incoming calls may 

require substantial upgrades to RES’s systems, and would be extremely costly (costs that would 

result in higher prices to the consumer).  Second, the information contained in the suggested 

report is of a highly confidential and proprietary nature as it speaks to the level of the RES’s 

marketing activity and size of their customer base.  Any metrics related to call volumes and other 

metrics that account for call volumes should automatically be provided confidential treatment by 

the Commission and kept under strict confidence.  Additionally, it is unclear if there is any 

purpose behind the proposed requirement to “at least once every 6 months, a RES shall provide 

                                                 
39 Id. at 11.  
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written information to customers explaining how to contact the call center.”40  The RES already 

places a toll-free number for inquiries on the customer’s bill, and this appears to comply with the 

proposed rule language.  Exactly what the AG and CUB envision beyond that in “explaining how 

to contact the call center” is not understood by RESA.  By one interpretation, it may require a 

RES to send a written notification out once every six months that states something to the effect 

of, “If you have a complaint, pick up the phone and dial [RES’s] toll-free number that appears on 

your bill.”  Under utility consolidated billing, this may require a separate mailing, apart from a 

customer’s bill, which means additional shipping and handling costs, resulting in higher prices to 

consumers.  Anecdotal evidence suggests that such a notification would go unnoticed by 

customers, and would simply be thrown-away as “junk mail”.       

To summarize, the lack of clarity and lack of need for an explicit call center standard, as 

well as the confidential nature of the information required, gives RESA pause in supporting such 

an explicit and prescriptive rule.  A great deal of thought and consideration is necessary before 

such a requirement can be considered as a formalized regulation.  To the best of RESA’s 

recollection, there was no previous discussion on this issue during the workshop process leading 

up to this docketed proceeding.  At this time, RESA recommends the Commission not adopt the 

rule language regarding call center requirements until an in-depth collaborative discussion can be 

held.  As a starting point, RESA is providing modifications to the proposed red-line language for 

such a discussion which should be overseen by the ORMD: 

 

c) A RES is required to maintain a call center where customers can reach a representative 
and receive current information. At least once every 6 months, a RES shall provide 
written information to customers explaining how to contact the call center. The average 
answer time for calls placed to the call center shall not exceed 60 seconds where a 
representative or automated system is ready to render assistance and/or accept 
information to process calls. The abandon rate for calls placed to the call center shall not 
exceed 10%. Each alternative electric supplier shall maintain records of the call center's 
telephone answer time performance and abandon call rate. These records shall be kept for 
a minimum of 2 years and shall be made available to Commission personnel upon 
request. If submitted to the Commission, the report shall automatically be afforded 
confidential treatment.  In the event that answer times and/or abandon rates exceed the 
limits established above, the reporting alternative electric supplier may provide the 
Commission or its personnel with explanatory details. At a minimum, these records shall 
contain the following information in monthly increments:  

                                                 
40 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, Attachment A, Section 412.320(c), p. 22. 
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(A) total number of calls received; 

(B) number of calls answered; 

(C) average answer time; 

(D) number of abandoned calls; and 

(E) abandon call rate. 

 
On or before March 1 of every year, each RES shall file a report with the Chief Clerk of 
the Commission for the preceding calendar year on its answer time and abandon call rate 
for its call center. A copy of the report shall be sent to the manager of the Consumer 
Services Division or its successor.      
 

 

XIII. DEFINITION OF SMALL COMMERCIAL CUSTOMER 

 

In its initial comments, ComEd believes and supports the notion that “the rule intends 

that RESs determine which customers qualify as small commercial customers – not the utility.”41  

RESA also supports this concept as well.  Given there are no utility system implications when 

the RES is the party making the determination whether a customer should be considered a small 

commercial customer or not, there should be no objection to RESA’s original red-line proposal 

regarding the definition of small commercial customer.42  For your convenience, the suggested 

modification is once again provided below: 

 

Small commercial customer” means a non-residential customer of an electric utility 

consuming 15,000 kilowatt-hours or less of electricity annually in its service area the 

State of Illinois…. 

 

 

XIV. PRODUCT DESCRIPTIONS 

 

RESA wishes to better understand the allegations of CUB and the AG regarding the “ever 

growing presence of ‘green washing’, that is characterizing products as environmentally friendly 
                                                 
41 Docket No. 09-0592, Verified Initial Comments of the Commonwealth Edison Company, p. 2.  
42 Docket No. 09-0592, Verified Initial Comments of the Retail Energy Supply Association, p. 15.  
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when they may not necessarily be so”43.  In essence, RESA would like to know why, the AG and 

CUB believe that the purchase of at least 60% wind RECs for 4% of a suppliers’ applicable 

served load may be “green washing” and “not necessarily – environmentally friendly”. In their 

initial comments, CUB and the AG take the position that in order to promote product 

transparency…the definition of ‘green’ or renewable’ product [should be modified] to one that 

includes power and energy purchased entirely separate and apart from existing renewable 

portfolio standards.”44  While CUB and the AG state their objective is to “promote product 

transparency”, the proposed language in no way provides the customer with additional 

information or disclosure regarding the content of their product.  Instead of providing additional 

transparency, in its Attachment A, CUB and AG suggest language that restricts the use of the 

terms “green” and “renewable energy”45.  For your convenience its proposal is provided below: 

 

Section 412.210 Product Descriptions 
 
Only power and energy service that includes power and energy purchased entirely 
separate and apart from the renewable portfolio standard requirements applicable to RESs 
under Public Act 96-0159 can be marketed as “green,” “renewable energy” or 
“environmentally friendly.” 

 
It is not clear why CUB and the AG do not believe renewable energy credits (“RECs”) 

and/or alternative compliance payments (“ACPs”) associated with meeting a renewable 

portfolios standard (“RPS”) does not constitute “green” or “renewable energy”.  After all, “RECs 

represent the environmental and other non-power attributes of renewable electricity generation 

and are a component of all renewable electricity products.”46  In RESA’s opinion, if a RES has 

an obligation to “green” 4% of its metered load through RECs and ACPs, then the RES should 

be able to market the fact that 4% of electricity associated with that product is “green” or 

“renewable” as the purpose of an RPS and the various compliance mechanisms is to promote 

“environmentally friendly” sources of energy.  RESA does not believe the language presented 

                                                 
43 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, p. 10. 
44 Id. at 10. 
45 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, Attachment A, Section 412.210, p. 17. 
46 EPA’s Green Power Partnership, “Renewable Energy Certificates”, last updated: July 2008, 
http://www.epa.gov/greenpower/gpmarket/rec.htm 
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above provides any additional transparency and creates numerous problems in marketing green 

products.  For example, if a customer wanted to purchase a product that was 100% green, how 

could this be accomplished under the proposed restrictions?  Would a RES then be compelled to 

purchase RECs 100% above and beyond the RPS requirements?  This would only serve to raise 

prices for renewable products that already typically carry a price premium and could thwart the 

growth of voluntary renewable energy markets.          

Based on the suggested language, CUB and the AG also wish to restrict the use of the 

term “environmentally friendly”.  As no definition for “power and energy” is provided in this 

section or in the initial comments submitted by CUB and the AG, the proposed language could 

be interpreted to prevent energy efficiency services from being marketed as “environmentally 

friendly”.   

Clearly, an in-depth discussion is necessary before the implications and consequences of 

any rule language that would restrict the use of these terms – “green”, “renewable energy”, and 

“environmentally friendly” can be fully appreciated by all stakeholders.  Generally speaking, 

RESA is not in favor of regulatory definitions that may restrict product offerings.  Instead, RESA 

believes the Commission should explore mechanisms for ensuring full, plain-language 

disclosures that allow the customer to better understand the content of their product.  

 

 
XV. AFFILIATE NAME AND LOGO USE 

 

RESA agrees that there should be adequate disclosures to ensure customers have a clear 

understanding that a RES, including utility affiliates, are not selling on behalf of the utility.  This 

is adequately addressed in the draft rule in Section 412.110(k).  RESA is, however, very much 

concerned with additional language related to this issue offered by CUB and the AG.  By one 

interpretation the clause, “An ARES shall not be permitted to market power and energy service 

to residential customers using a similar name or logo to that of an existing electric utility”47 

could prevent several currently licensed RES from selling to residential customers.  One example 

is ConEdison Solutions, a retail electric supplier with a name similar to that of an existing New 

York electric utility – ConEdison.  RESA does not believe it is appropriate to restrict the name of 
                                                 
47 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois,., Attachment A, Section 412.200, p. 17 



23 
 

an already existing RES, but submits that any additional rules should simply prevent RESs from 

misrepresenting themselves as the local utility.         

 

 

XVI. ONGOING REPORTING REQUIREMENTS 

 

In their initial comments, CUB and the AG propose the creation of an “Ongoing 

Reporting Requirements” subsection and believe such a requirement “will assist the ORMD in 

assessing the health of the RES market”48.  The newly proposed requirement would have the 

RES file “any material changes to the information provided in the certification application”.  

RESA contends any material change to the information in the original certification (such as a 

bond rating) does not speak to the health of the “RES market” and often does not even speak to 

the health of the RES itself.  RESA also believes matters related to certification are best 

addressed in Part 451, but nonetheless RESA will take this opportunity to address at least one 

issue with the red-line proposal.  The AG and CUB provide language that reads: 

 

(c) Material changes to the information contained in or supplied with a certification 
application include, but are not limited to, the following: 
 

(7) Any judgment, finding, or ruling by a court or regulatory agency that could 
affect an ARES’ fitness or ability to provide service in this State.49    

 

The provided language is too vague.  First, “regulatory agency” is not defined, but presumably 

could include the Illinois State Legislature.  Two, the term “could” may be construed to mean the 

RES must notify the Commission of any judgment, finding or ruling that may or may not affect 

the ARES.  Under such a reading, every single decision could affect “the fitness or ability of the 

RES to provide service” in Illinois.  In some instances, certain decisions, such as the adoption of 

a purchase of receivables plan could affect the fitness or ability of the RES to provide service, in 

this instance, in a positive way.  Other rulings, such as the passing into law of SB1987 which 

                                                 
48 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, p. 12 
49 Docket No. 09-0592, Corrected Verified Initial Comments of the Citizens Utility Board and People of the State of 
Illinois, Attachment A, Section 412.400(c)(7), p. 25 
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creates a Clean Coal Portfolio Standard that would force a RES to become a speculator by 

entering into a long-term purchase power agreement at above market rates, could ultimately end 

in the exit of the RES from the marketplace.  While RESA adamantly opposes such a 

requirement, if one was to be adopted, it should apply to all service providers, including the 

utilities.   

 

 

XVII. CONCLUSION 

 

 WHEREFORE, RESA urges the Commission to adopt the proposed modifications 

contained herein which serve to clarify the rule, both reduce customer confusion and increase 

customer awareness, reduce operational costs which are ultimately borne by the customer, and 

most importantly, to ensure that consumers can reap the benefits of a wide-range of product 

offerings, including low-cost, fixed-rate products as envisioned by the General Assembly.   

 

    Respectfully submitted, 

 

 

 

 /s/ Roy Boston 
 Roy Boston 
 Strategic Planning & Policy Manager -- East 
 Sempra Energy Solutions LLC 
 1901 Butterfield Road  Suite 660 
 Downers Grove, IL 60515 
  630.390.2715 
 
  
 
 

/s/ Mark J. McGuire 
 Mark J. McGuire 
 Attorney for RESA 
 10 South Riverside Plaza Suite 1800 
 Chicago, Illinois 60606 
 571.216.6665 
 mj53hcky@yahoo.com 
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