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The Citizens Utility Board (“CUB”) appreciates and welcomes the opportunity to file 

comments in this Docket regarding amendments to the “Certification of Alternative Retail 

Electric Suppliers” rule, 83 Ill. Admin. Code Section 451.  In these comments, CUB focuses on  

Section 451.340 regarding managerial qualifications.  Since natural gas and electricity choice 

began in Illinois, CUB has had direct contact with consumers who are navigating their way 

through this new and burgeoning competitive energy landscape.  CUB has encountered very 

serious problems with certain alternative gas suppliers’ (“AGS”) marketing activities, which 

leaves many consumers feeling misled and taken advantaged of – sentiments that do nothing to 

encourage competitive choice for residential and small business customers.   

This docket affords the Commission the opportunity to consider the results of the Illinois 

natural gas competitive market in evaluating changes to the existing certification requirements 

for Alternative Retail Electric Suppliers (“ARES”).  Although Staff proposes more defined 

requirements for certain managerial qualifications, CUB believes additional requirements must 

be added to Section 451.340, in order to provide the Commission – and the public - with 

adequate assurance that consumers are protected from unscrupulous actors in the marketplace.  

Specifically, CUB proposes that the Commission be provided more guidance on how to 



determine whether an ARES applicant possesses sufficient managerial resources as required 

under 220 ILCS 5/16-115(d)(1). 

The Commission need look no further than its own docket for an example that illustrates 

why this criteria is important.  In 2007 CUB filed a complaint against U.S. Energy Savings 

Corporation (“U.S. Energy”), a licensed AGS, alleging that the Company and its door-to-door 

sales agents violated several provisions in the Public Utilities Act Alternative Gas Supplier Law 

(“AGSL”), (220 ILCS 5/19-110-115), and the Illinois Consumer Fraud Act, (815 ILCS 505/2), 

by making inaccurate and unsupportable statements regarding savings, among other things.  ICC 

Docket No. 08-0175, Complaint (filed March 3, 2008).  CUB, as well as the Commission’s own 

Staff, also alleged that U.S. Energy failed to appropriately manage its sales force to prevent such 

marketing abuses in violation of an ARG’s obligation under 19-110(e) and 19-115(b) to 

“maintain sufficient managerial resources and abilities to serve its customers.”  Id. at 9, ¶ 26(a); 

Staff Init. Br. at 4-18.  Although the Commission has not yet rendered a final order in that 

proceeding, the Proposed Order finds 15 violations of this managerial sufficiency requirement, 

based in large part on evidence of an extraordinary level of customer complaints demonstrating 

an abnormally high complaint ratio and a demonstrated pattern of similar allegations.  If an 

ARES applicant were to possess such a track record, the Commission should be made aware of 

that record and consider it in determining whether to provide or maintain a certificate of service 

authority to operate as an ARES. 

The AGSL is instructive in providing language regarding the evaluation of “management 

sufficiency” of an ARES applicant.  Accordingly, CUB proposes the following language be 

added to Section 451.340: 

d) An alternative retail electric supplier must maintain sufficient 
managerial resources and abilities to provide the service for which 



it has a certificate of authority.  In determining the level of 
managerial resources and abilities that the alternative retail electric 
supplier must demonstrate, the Commission shall consider the 
following: 

 1) complaints to the Commission by consumers regarding 
the alternative electric supplier, including those that reflect on the 
alternative electric supplier’s ability to properly manage 
solicitation and authorization; and  

 2) the alternative electric supplier’s involvement in the 
Commission’s consumer complaint process, including the 
resources the alternative electric suppliers dedicates to the process 
and the alternative electric supplier’s ability to manage the issues 
raised by complaints, and the resolutions of the complaints. 

Additional sections should be added to Section 451.310 in order for the Illinois 

Commerce Commission (“the Commission”) to fully vet an ARES that applies under this 

section.  CUB believes that an ARES applicant’s track-record in another state is indicative of 

what type of operation the ARES would run in Illinois, which is why the Commission should 

examine the track-record of ARES applicants for certification before granting a certificate to the 

ARES to do business here in Illinois.  Specifically the language to be added should be added 

after Section 451.310(b): 

c) The applicant shall submit as part of its application a statement 
indicating:  

 1) Whether the applicant has been denied an electric 
supplier license in any state in the United States. 

 2) Whether the applicant has had an electric supplier 
license suspended or revoked by any state in the United States. 

 3) Where, if any, other electric supplier license applications 
are pending in the United States. 

 4) Whether the applicant is the subject of any lawsuits filed 
in a court of law or formal complaints filed with a regulatory 
agency alleging fraud, deception or unfair marketing practices, or 
other similar allegations, identifying the name, case number, and 
jurisdiction of each such lawsuit or complaint.  For the purposes of 
this section, formal complaints include only those complaints that 



seek a binding determination from a state or federal regulatory 
body.   

One of the problems in the natural gas market, especially in the case of door-to-door 

marketing, is the practice of an alternative supplier defining their sales force as “independent 

agents.”  In Docket No. 08-0175, for example, U.S. Energy denied liability for the fraudulent 

acts of its sales agents.  See ICC Docket No. 08-0175, Respondent’s Init. Br. at 68-69.  In 

another rulemaking proceeding regarding consumer protection rules for ARES, Dominion Retail 

Inc., an alternative supplier who recognizes that a “few ‘bad apples’ should not be allowed to 

spoil the market,” (09-0592 DRI Initial Comments at 1), expressed its belief that an alternative 

supplier should be required to use, “employees, and not independent contractors when 

conducting door-to-door sales.”  ICC Docket No. 09-0592, DRI Initial Comments at 4.  CUB 

agrees that it is conceivable that this may minimize problems with sales agents to some extent.  

At the very least, however, additional language needs to be added to Section 451.310 to what is 

currently labeled (c), in order to ensure the applicant’s sales agents are also required to comply 

with Section 451.310: 

c) The applicant and the applicant’s sales agents will comply with 
the following requirements with respect to the marketing, offering 
and provision of products or services to residential and small 
commercial retail customers.   
 

Concurrently, a definition for the term “sales agent” in Section 451.10 (Definitions) is necessary 

to establish the boundaries of this term as it is used in CUB’s proposed amendment to Section 

451.310: 

“Sales agent” means any employee, agent, independent contractor, 
consultant, or other person that is engaged by the alternative retail 
electric supplier to solicit customers to purchase, enroll in, or 
contract for alternative electric service on behalf of an alternative 
electric supplier.  



Finally, CUB sees a need to incorporate a process under which a party to the application 

process is able to request hearings to be held if that party has serious concerns about the ARES’s 

certification application.  Specifically CUB recommends the following language be added to 

Subpart D (451.380 Extension of Time to Consider Request): 

The Commission can extend the time for considering such a 
certificate request by up to 90 days, and can schedule hearings on 
such a request if: 

a) a party to the application proceedings has formally 
requested that the Commission hold hearings in a pleading that 
alleges that one or more of the allegations or certifications in the 
application is false or misleading; or 

 b) other facts or circumstances exist that will necessitate 
additional time or evidence in order to determine whether a 
certificate should be issued.  

CUB’s final suggestion allows the Commission to deny with prejudice any application 

that does not include the information required by Part 451.  CUB includes this provision with the 

recognition that the Commission’s time is valuable and it is the obligation of the ARES to 

provide the requisite documentation to warrant the grant of a certificate of service authority.  

Thus, CUB proposes the following language be added to subpart D (451.390 Application Denied 

with Prejudice for Want of Information): 

The Commission may deny with prejudice any application that 
repeatedly fails to include the attachments, documentation and 
affidavits required by the applications form or that repeatedly fails 
to provide any other information required by this Section.  
 

CUB offers these suggestions to provide additional protections for residential and small 

business customers and ensure that the application process for ARES only allows those with the 

best business practices and customer care commitments to do business here in Illinois.  CUB 

respectfully requests that the Commission adopt the modifications to Commission Rule Part 451 

identified herein. 
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