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REPLY BRIEF ON EXCEPTIONS OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
Now come the Staff witnesses of the Illinois Commerce Commission (“Staff”), by 

and through its undersigned counsel, pursuant to Section 200.830 of the Illinois 

Commerce Commission‟s (“Commission” or “ICC”) Rules of Practice (83 Ill. Adm. Code 

200.830), respectfully submits its Reply Brief On Exceptions to the Brief On Exceptions 

filed by Joint Applicants on March 19, 2010 in the instant proceeding. 
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I. INTRODUCTION 

On June 4, 2009, Frontier Communications Corporation (“Frontier”), Verizon 

Communications, Inc. (“Verizon”), Verizon North, Inc., Verizon South, Inc., and New 

Communications of the Carolinas (collectively referred to as “Joint Applicants”) filed a 

Joint Application for approval of a reorganization pursuant to Section 7-204 of the Public 

Utilities Act (“Act”) and other relief.  See, generally, Joint Application. The Proposed 

Order (“PO”) was issued on March 9, 2010.  Staff, the Department of Defense, and Joint 

Applicants submitted Briefs on Exception (“BOE”) on March 19, 2010.   

      

II. STAFF RESPONSE TO PARTIES’ EXCEPTIONS 

It should be noted, as an initial matter, that the Staff firmly believes that this 

transaction, if properly conditioned and overseen, is in the public interest and should be 

approved. Staff draws the Commission‟s attention to the statement of the Department of 

Defense and Federal Executive Agencies‟ witness Charles W. King, who encapsulated 

many of the major issues in this proceeding in two sentences: 

To deny this transaction would be to require Verizon to serve exchanges it 
wishes to exit and customers it would prefer not to have. This would not 
be a prescription for reliable, efficient and responsive telecommunications 
service.  
 

DoD / FEA BOE at 4, citing DoD / FEA Ex. 1 at 9. 
 

 The Staff agrees. Frontier appears to the Staff to view serving primarily rural and 

modest sized urban territories, such as Verizon‟s Illinois territories, as the primary focus 

of its business plan, in a way that Verizon cannot be said to. Further, Frontier has 

agreed to several enforceable commitments that will permit the Commission to make 

certain that Frontier provides good quality service to Illinois citizens, deploys broadband 
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facilities as it has agreed to do, and generally reinvests in the Verizon North and 

Verizon South infrastructure. 

 With this general position in mind, the Staff nonetheless directs the Commission 

to certain aspects of the Joint Applicants‟ Brief on Exceptions that should be ignored or 

considered with a grain of salt. 

 

A. Response to Joint Applicants’ Exception I.B 

 The Joint Applicants criticize the Proposed Order for being a so-called “outlier,” in 

that it reached a conclusion that is contrary to the decisions reached by other state 

commissions.  Joint Applicants‟ BOE at 15, et seq.  While there are flaws in the 

Proposed Order, the fact that other state Commissions, enforcing different state 

statutes, have reached different conclusions is not a basis for such criticism. The 

Commission‟s role in this proceeding is to enforce Section 7-204 of the Illinois Public 

Utilities Act – so far as Staff knows, a sui generis state statute – according to its tenor. 

The regulatory process in Illinois is not an exercise in statistical analysis, intended to 

make certain that the Commission‟s decisions resemble other data, rather than “outlie” 

it. The Staff believes that if the Commission cleaves to the standards established in 

Section 7-204 so, it can and should approve the transaction, but the Commission should 

not approve the transaction because other states have done so. 

 

B. Response to Joint Applicants’ Exception III.B.1 

The Joint Applicants argue that the Commission has adopted conditions similar 

to Conditions 1 and 2 that Staff is advocating here in the past and that “these two 
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conditions have been the established Commission practice in Illinois in several recent 

reorganization transactions.”  Joint Applicants BOE at 29.  As was noted in Staff‟s Initial 

Brief, see Staff IB at 10, Staff concurs with the Joint Applicants that Staff‟s proposed 

Conditions 1 and 2 in the instant case, which specifically address the 7-204(b)(4) 

criteria, have been adopted by the Commission previously in other reorganizations 

involving telephone companies.  Staff RB at 10.  

This, however, does not bind the Commission. It is important to note that prior 

Commission decisions are not res judicata, and the decision here must be based upon 

the record in this case. It is well established that Illinois Commerce Commission 

decisions have no res judicata effect, and the Commission has the authority to address 

each matter before it freely, even if the matter involves issues identical to those in a 

previous case.  Illinois-American Water Co. v. Commerce Comm'n, 322 Ill. App. 3d 365, 

368 (3rd Dist. 2001); Mississippi River Fuel Corp. v. Commerce Comm'm, 1 Ill. 2d 509, 

513 (1953). The Commission has power to deal with each situation before it regardless 

of how it may have dealt previously with similar or same situation.  Citizens Utility Board 

v. Commerce Comm‟n, 291 Ill. App. 3d 300, 307 (1st Dist. 1997). Nevertheless, if the 

Commission deviates from prior decisions, Staff suggests that it explain the reasons for 

the deviation in its order. The Proposed Order does not do so; it purports to find that 

there are “major differences” between this transaction and other transactions in which 

similar conditions have been imposed and have proven effective, without discussing the 

specifics of any of those transactions, or indeed the manner in which they differ from 

this one, save for scale. PO at 32. It then states that it “disagrees” that Staff‟s proposed 

conditions will cure the asserted defects in the transaction, PO at 30; that “this case is 

not the typical reorganization case where conditions and terms have been appropriately 

http://www.lexis.com/research/buttonTFLink?_m=d0d846b12cc31c6016fc1043d597ccf9&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20Ill.%20PUC%20LEXIS%20229%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=1&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b322%20Ill.%20App.%203d%20365%2cat%20368%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=10&_startdoc=1&wchp=dGLzVlz-zSkAz&_md5=54ebbd4fa89f9be8ee8696f54bc284d4
http://www.lexis.com/research/buttonTFLink?_m=d0d846b12cc31c6016fc1043d597ccf9&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20Ill.%20PUC%20LEXIS%20229%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=1&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b322%20Ill.%20App.%203d%20365%2cat%20368%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=10&_startdoc=1&wchp=dGLzVlz-zSkAz&_md5=54ebbd4fa89f9be8ee8696f54bc284d4
http://www.lexis.com/research/buttonTFLink?_m=d0d846b12cc31c6016fc1043d597ccf9&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20Ill.%20PUC%20LEXIS%20229%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=2&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b1%20Ill.%202d%20509%2cat%20513%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=10&_startdoc=1&wchp=dGLzVlz-zSkAz&_md5=50195e4ca1deeafc9a694cbd88f59ef3
http://www.lexis.com/research/buttonTFLink?_m=d0d846b12cc31c6016fc1043d597ccf9&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20Ill.%20PUC%20LEXIS%20229%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=2&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b1%20Ill.%202d%20509%2cat%20513%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=10&_startdoc=1&wchp=dGLzVlz-zSkAz&_md5=50195e4ca1deeafc9a694cbd88f59ef3
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imposed[,]” Id. at 32; and that the proposed conditions are “inadequate,” again without 

any detailed explanation of why this might be the case.  

 This is a significant defect in the Proposed Order. While the Staff does not share 

the Joint Applicants‟ implicit view that the Commission is almost never permitted to 

depart from its prior decision, the Staff also believes that such departures should be 

well-justified and carefully explained, which the Proposed Order does not undertake to 

do. The Commission should therefore reject the Proposed Order‟s reasoning and rule in 

a manner consistent with its prior decisions. 

 

C. Response to Joint Applicants’ Exception III.C 

 The Joint Applicants argue that the Proposed Order‟s analysis of Section 7-

204(b)(4) is flawed in two fundamental respects. First, the Joint Applicants argue that 

the proper analysis under Section 7-204(b)(4) is whether the regulated utilities, as 

opposed to the parent company, will be able to raise capital on reasonable terms and 

maintain a reasonable capital structure. Joint Applicants‟ BOE at 40, et seq. The Joint 

Applicants argue that the Proposed Orders focus upon the parent company‟s ability to 

raise capital is therefore improper. Id. at 40-43. 

 Second, the Joint Applicants argue that, even if consideration of Frontier‟s ability 

to raise capital on reasonable terms and maintain a reasonable capital structure were 

indeed properly at issue in this proceeding, the Joint Applicants have demonstrated that 

Frontier will be able to do so subsequent to the transaction. Joint Applicants‟ BOE at 43-

54. Accordingly, the Joint Applicants contend that, either way the statute is construed, 

the transaction satisfies it. Id. at 40, et seq. 
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 In the Staff‟s opinion, its proposed Conditions address both of those questions.  

The Illinois ILECs, in isolation, generate all the capital they need.  Staff‟s concern with 

the reorganization as proposed is that the unregulated holding company parent, which 

controls that capital, is not a financially strong entity and thus in times of distress could 

be tempted to remove capital from the Illinois ILECs that is necessary for providing 

Illinois ILEC service.  Staff is further of the opinion that this can be remedied by the 

imposition of appropriate conditions which prevent the holding company from doing so. 

See Conditions 1, 2.  

As noted above, Joint Applicants argue that the Proposed Order improperly 

applies Section 7-204(b)(4) to the corporate parent. The Joint Applicants assert that 

Frontier is financially strong, taking full issue with the Proposed Order‟s statement that: 

“[i]n the Commission‟s opinion, imposing the conditions presented by Staff will only 

further weaken Frontier‟s already precarious financial condition.”  PO at 30.  While Staff 

has misgivings, as expressed above and elsewhere, regarding the Frontier parent, 

those concerns are properly addressed by imposition of the Staff‟s proposed conditions.  

Staff‟s secondary concern is that Proposed Order does not explain the basis for its 

opinion that the proposed conditions will weaken Frontier financially.  If the Commission 

agrees with the Proposed Order‟s conclusion, then Staff respectfully requests 

clarification of the Proposed Order‟s statement above. 

  

D. Response to Joint Applicants’ Exception III.D 

 The Joint Applicants assert that the Proposed Order misapplies Section 7-

204(b)(5), in that it finds that Verizon is not currently in compliance with Section 13-517 

of the Public Utilities Act, and Frontier is unlikely to bring itself into compliance with 24 
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months of closing. Joint Applicants‟ BOE at 54, et seq.; PO at 35. The Joint Applicants 

advance the argument that:  

[W]hether [a company] is today in compliance with Section 13-517 (or any 
other law or regulation) has nothing to do with whether Section 7-204(b)(5) 
is satisfied [if] post-transaction, [that company] will, in fact, „remain subject 
to all applicable laws, regulations, rules, decisions and policies,‟ [which] is 
all Section 7-204(b) requires. 

Joint Applicants‟ BOE at 55.  

The Staff concurs in the Joint Applicants‟ view that Proposed Condition 6, 

requiring Frontier to bring the Verizon South properties into compliance with Section 13-

517, in concert with Proposed Condition 5, governing wholesale pricing, will serve to 

satisfy the requirements of Section 7-204(b)(5), and therefore agrees that the 

Commission should reject the Proposed Order‟s conclusion that Section 7-204(b)(5) is 

not satisfied. In doing so, however, the Staff urges the Commission to refrain from 

adopting the Joint Applicants‟ conclusion that “remaining subject” to applicable laws is 

somehow not the same thing as complying with them. It seems to the Staff that, in the 

arena of public utility regulation, compliance with a statute is subsumed in being subject 

to it. Accordingly, while the Staff urges rejection of the Proposed Order‟s findings with 

respect to Section 7-204(b)(5), it also urges that such rejection be conditioned upon 

Frontier‟s prompt and complete compliance with Conditions 5 and 6. 

 

E. Response to Certain of Joint Applicants’ Replacement Provisions 

Joint Applicants propose the following new language to be incorporated into the 

Proposed Order: 

We are of the opinion that the proposed conditions set forth in Conditions 
Appendix, which prevent Frontier from transfers of funds from Illinois 
operations to its corporate parent if service quality or credit ratings fall 
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below a certain level, are necessary and appropriate to accomplish this 
end, and we hereby adopt them.  
 
Joint Applicants‟ Replacement Proposed Order at 17, 32 

 
To clarify, Staff‟s proposed conditions would prohibit the utilities from transferring 

cash for up to five years whenever the utilities fail to meet the minimum service quality 

requirements established by the Commission.  Although Staff‟s proposed Conditions 1 

and 2 would be effective whenever Frontier‟s credit ratings fall below their current level, 

the credit ratings alone would not affect the utilities‟ ability to transfer cash to Frontier or 

any affiliates.  Therefore, in the event the Commission‟s Final Order adopts the Joint 

Applicants‟ proposed language, Staff recommends modifying that language as follows: 

We are of the opinion that the proposed conditions set forth in Conditions 
Appendix, which prevent Frontier from transfers of funds from Illinois 
operations to its corporate parent if service quality or credit ratings falls 
below a certain level, are necessary and appropriate to accomplish this 
end, and we hereby adopt them.  

 
Finally, Staff objects to the Joint Applicants‟ proposal to strike most of the 

Commission‟s Conclusion as set forth Proposed Order.  In the event the Commission 

approves the Transaction, Staff recommends the Commission adopt Staff‟s proposed 

language regarding the Commission‟s Conclusion on Section 7-204(b)(4) as set forth in 

Staff‟s Brief on Exceptions. 
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III. CONCLUSION 

In conclusion, the Commission should decline to adopt the Proposed Order and 

approve the transaction subject to the various conditions agreed to between and among 

the parties. While the transaction raises certain concerns that the Staff has identified, 

these are addressed and ameliorated by the conditions proposed.  

For the reasons set forth above, Staff respectfully requests that the Illinois 

Commerce Commission approve Staff‟s recommendations in this docket.  

        Respectfully submitted, 
        

 
      

    /s/_____________________ 
       MATTHEW L. HARVEY 
 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
 
 
 
March 25, 2010 
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