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REPLY BRIEF ON EXCEPTIONS OF ILLINOIS-AMERICAN WATER COMPANY 

I. INTRODUCTION 

This Reply Brief on Exceptions of Illinois-American Water Company (“IAWC” or the 

“Company”) responds to the Briefs on Exceptions of:  (1) the Staff (“Staff”) of the Illinois 

Commerce Commission (“Commission”); (2) the People of the State of Illinois, by the Attorney 

General of the State of Illinois (“AG”); (3) the Citizens Utility Board (“CUB”); (4) the Illinois 

Industrial Water Consumers (“IIWC”); (5) the Cities of Champaign and Urbana and the Villages 

of Homer Glen (“Homer Glen”), St. Joseph, Sidney and Savoy (collectively, the 

“Municipalities”); and (6) the Village of Bolingbrook (“Bolingbrook”) with regard to the 

Administrative Law Judges’ Proposed Order (“ALJPO”) issued in this proceeding on February 

22, 2010. 

IAWC’s Reply Brief on Exceptions is organized by section of the ALJPO.  Where a party 

or parties take exception to a section of the ALJPO, IAWC’s reply to those exceptions is 

provided under the respective ALJPO section heading.  The sub-headings identify the party and 

exception number to which IAWC’s reply is directed.  Where two or more parties take exception 

to language in the same section of the ALJPO, IAWC’s reply to the exceptions of each party is 

provided under the relevant ALJPO section heading, and the party and exception number to 

which the reply is directed is identified by sub-heading. 
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II. ARGUMENT 

A. ALJPO Sections I, “Procedural Background” (ALJPO, pp. 1-4) and VIII.N, 
“Municipal Rate Comparisons and Other Intervener Issues” (AJPO, pp. 190-
98) 

Response to AG Exception 2, Municipalities Exceptions 1 and 2, and Bolingbrook 
Exception 2 

The AG, in its Exception 2, and the Municipalities, in Exceptions 1 and 2, assert that the 

ALJPO should be modified to:  (i) note the nature and extent of unsworn statements made at 

public forums held in this case and on the Commission’s web site relating to IAWC’s requested 

rate increase; and (ii) include in the Order’s recitation of information considered 

“representative,” examples of such statements made at public forums.  (AG BOE, pp. 7-22; Muni. 

BOE, pp. 3-8, 26-27.)  Thus, both the Municipalities and AG propose that the Commission rely 

on unsworn statements, which have not been subjected to cross examination, discovery, or any 

other due process protection designed to assure accuracy, in reaching its decision in this case, 

and include references to such statements in the Order.   

As will be discussed, however, the Commission is required by law to base its decision 

with regard to IAWC’s revenue requirement on the record of evidence sponsored by witnesses at 

the hearings held in this matter.  As discussed later in this Reply, many of the positions taken in 

this proceeding by counsel for the AG, Bolingbrook and the Municipalities with regard to 

components of IAWC’s revenue requirement are not based on evidence.  As will be discussed, in 

certain respects, counsel’s extra-record commentary (being untested by cross-examination or 

responsive evidence) is both without record support and replete with error.  Perhaps recognizing 

the lack of evidence supporting their positions regarding revenue requirement, counsel for AG 

and the Municipalities turn to the non-evidentiary, unsworn public statements discussed below.  
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For the reasons discussed, this material should not be considered as a basis for the Commission’s 

decision and the above-referenced exceptions proposed by these parties should be rejected. 

Among the unsworn statements are references to comparisons between the rates of IAWC 

to those of various municipally-owned utilities (“MOUs”).  As with the proposals of AG and the 

Municipalities to reference other unsworn statements, the proposals to reference these unsworn 

statements should be rejected.  As the Commission has recognized in prior orders (see  

Commonwealth Edison, Docket 96-0410), assertions in unsworn statements are not evidence and 

cannot provide a basis for the Commission’s decision in a contested proceeding.  

Regarding rate comparisons, in addition to unsworn statements, there is also evidence 

from IAWC and other witnesses that was properly presented at the hearings.  With respect to the 

evidence, the Commission should find, as in Docket 07-0507, that comparisons of IAWC’s rates 

to those of MOUs are not practical for ratemaking purposes.  As discussed in IAWC’s Brief on 

Exceptions (p. 26), the ALJPO’s findings in this regard (ALJPO, p. 197), with the modification 

proposed by IAWC in its Brief on Exceptions, are appropriate.  

1. The Commission Must Base Its Decision on Evidence, Not Unsworn 
Public Statements 

The Commission has long held public hearings regarding proposed rate increases.  See, 

e.g., Illinois Power Co., Docket 82-0152, 1983 Ill. PUC LEXIS 39; 51 P.U.R.4th 39 (Jan. 12, 

1983).  More recently, the Public Utilities Act (“Act”) has required that the Commission provide 

a web site and a toll‑free telephone number to accept comments from Illinois residents.  220 

ILCS 5/2-107.  For water utilities, a provision added to the Act in 2006 establishes specific 

requirements for public forums and states that reports and comments made during each public 

forum must be made available to the hearing officials and reviewed when drafting a proposed 

order.  220 ILCS 5/8-306(n).   
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IAWC does not dispute that public statements can serve an important purpose, namely, 

the nature of public comments can provide guidance to the Commission as to aspects of a 

utility’s revenue requirement that require review.  In such cases, the Commission may assign its 

Staff to review a utility’s costs, as it has done in this case by assigning seven Staff witnesses to 

review IAWC’s proposed rate increase and develop evidence addressing that review.  Public 

comments may also guide the ALJ to review evidence regarding areas of concern, pursuant to the 

requirement in Section 8-306(n). 

IAWC also values comments and input from its customers, as the record evidence in this 

case shows.  IAWC’s witness Ms. Teasley identified a number of customer concerns raised in 

this proceeding.  (IAWC Ex. 1.00R (Teasley Reb.), pp. 1-2.)  As Ms. Teasley explained, 

although the Company understands these concerns, it cannot address them by, for example, 

proposing rates to match those of entities which have an entirely different cost and accounting 

structure as compared to IAWC.  (Id., p. 2.)   IAWC is, however, able to respond to the concerns 

raised through measures to minimize increases in its costs and rates, and by providing high 

quality service to customers as required by the Act.  As Ms. Teasley explains (IAWC Exs. 1.00 

(Teasley Dir.), pp. 21-26; 1.00R (Teasley Reb.), pp. 5-8; 1.00SR (Teasley Sur.), pp. 2-5), and as 

discussed in the Direct Testimonies of IAWC witnesses Cheryl Norton (IAWC Ex. 2.00), Jeff 

Kaiser (IAWC Ex. 3.00) and John Young (IAWC Ex. 12.00), IAWC and  American Water 

Works Service Company (“Service Company”) have instituted numerous measures to control 

and monitor costs on an ongoing basis.  Management also continuously monitors operating 

expenses and capital expenditures to ensure that the Company purchases necessary, cost 

effective goods and services, and incurs capital expenditures that are cost effective and required 

to provide adequate and reliable service. (IAWC Ex. 1.00R (Teasley Reb.), p. 6).  These cost 
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control measures have produced concrete results, such as reductions of projected test year fuel 

and power expense and projected chemical expense.  (IAWC Ex. 1.00SUPP (Teasley Supp.), pp. 

2-3; 2.00R (Norton Reb.), pp. 1-2, 5-6.)  Further, as discussed by Mr. Rungren in his rebuttal 

testimony (IAWC Ex. 4.00R1), IAWC recently secured long-term debt financing at a lower than 

projected rate.  All of these measures confirm that IAWC is aware of the impact of its rate 

increase on its customers, and continuously seeks to control its costs consistent with its 

obligations under the Act.  

Under well-established Illinois law, however, findings of the Commission in rate and 

other proceedings must be based solely on the record of “evidence” in the proceeding.  220 ILCS 

5/10-103 (“any finding, decision or order made by the Commission shall be based exclusively on 

the record for decision in the case”); Business & Prof. People for the Public Interest v. Illinois 

Commerce Comm’n, 136 Ill. 2d 192, 227 (1989) (“BPI I”).  Hearings are conducted before the 

Commission in accordance with the Illinois Administrative Procedure Act (“IAPA”) and the 

Commission’s rules at 83 Ill. Adm. Code Part 200.  See  220 ILCS 5/10-101.  Section 10-103 of 

the Act requires:  “In all proceedings, investigations or hearings conducted by the Commission, 

except in the disposition of matters which the Commission is authorized to entertain or dispose 

of on an ex parte basis, any finding, decision or order made by the Commission shall be based 

exclusively on the record for decision in the case, which shall include only the transcript of 

testimony and exhibits together with all papers and requests filed in the proceeding, including, in 

contested cases, the documents and information described in Section 10‑35 of the Illinois 

Administrative Procedure Act.”  220 ILCS 5/10-103.   

Section 10-35 of the Illinois Administrative Procedure Act identifies the record in 

contested cases as including: 
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(1) All pleadings (including all notices and responses thereto), motions, and 
rulings. 
(2) All evidence received. 
(3) A statement of matters officially noticed. 
(4) Any offers of proof, objections, and rulings thereon. 
(5) Any proposed findings and exceptions. 
(6) Any decision, opinion, or report by the  administrative law judge. 
(7) All staff memoranda or data submitted to the administrative law judge or 
members of the agency in connection with their consideration of the case that are 
inconsistent with Section 10‑60 [relating to ex parte communications]. 
(8) Any communication prohibited by Section 10‑60.  No such communication 
shall form the basis for any finding of fact.   

5 ILCS 100/10‑35; see also  83 Ill. Adm. Code § 200.700.  Nowhere under the Act, IAPA and 

Commission rules are unsworn statements at public forums included in the record of evidence, 

on which the Commission may rely in reaching is decision.  The IAPA states expressly that 

“findings of fact shall be based exclusively on the evidence and on matters officially noticed.”  5 

ILCS 100/10‑35 (emphasis added).   

Illinois caselaw confirms that Commission decisions must be based exclusively on the 

evidence.  The Illinois Supreme Court has held “that the commissioners are not allowed to act on 

their own information but must base their findings on evidence present in the case.”  Island Lake 

Water Co. v. Illinois Commerce Comm’n, 65 Ill. App. 3d 853, 859 (Ill. App. Ct. 1978) (“Island 

Lake Water”).  The Commission’s decision is thus limited to the evidence in the record.  Moline 

Consumers' Co. v. Illinois Commerce Comm’n, 353 Ill. 119, 129 (Ill. 1933), quoting Atchison, 

Topeka & Santa Fe Railway Co. v. Commerce Comm’n, 335 Ill. 624 (Ill. 1929).  In other words, 

“findings must be based on evidence presented in the case, with an opportunity to all parties to 

know of the evidence to be submitted or considered, to cross-examine witnesses, to inspect 

documents, and to offer evidence in explanation or rebuttal, and nothing can be treated as 

evidence which is not introduced as such.”  Chicago & E.I. Ry. Co. v. Illinois Commerce 

Comm’n,  341 Ill. 277, 285 (Ill. 1930), quoting Atchison; Citizen’s Utility Bd. v. Illinois 
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Commerce Comm’n, 291 Ill. App. 3d 300, 308 (Ill. App. Ct. 1997) (“The Commission's findings 

here contain no reference to the evidence adduced and its argument on appeal, therefore, cannot 

provide evidentiary support.”); Cerro Copper Products v. Illinois Commerce Comm’n, 83 Ill.2d 

364, 370 (Ill. 1980) (findings of fact must be based on the evidence in the record or the order will 

be set aside).  

In its Order, the Commission is required to make findings which clearly describe the 

grounds on which it acted.  Island Lake Water, 65 Ill.App.3d at 855, citing Reinhardt v. Board of 

Educ., 61 Ill.2d 101, 103 (Ill. 1975).  Specifically, in setting rates, the Commission must set forth 

findings of: (1) pro forma operating revenues; (2) pro forma operating expenses; (3) net original 

cost; (4) rate base; and (5) the rate of return to which the utility is entitled.  Island Lake Water, 

65 Ill. App. 3d at 855; Camelot Utilities Inc. v. Commerce Comm’n, 51 Ill.App.3d 5, 9 (Ill. 1977) 

(Commission must make specific findings as to the basic elements in a case); Cerro Copper 

Products v. Illinois Commerce Comm’n, 83 Ill.2d 364, 370 (Ill. 1980); see Citizens for a Better 

Env’t. v. Illinois Commerce Comm’n, 103 Ill. App. 3d 133, 143 (Ill. App. Ct. 1981).  Such 

findings must be made with specificity and must be sufficient to allow “intelligent” review.  

Cerro, 83 Ill.2d at 370.  Just making these required findings, however, is not sufficient:  the 

Commission’s determinations must still be based exclusively on the evidence.  Thus, in Island 

Lake Water, 65 Ill. App. 3d at 856, the Commission rejected a water utility’s rates, offering two 

reasons  (including a statement that the rates “would be virtually the highest in the state”). The 

court determined that neither reason was supported by explanation or evidence.  Id. at 856-57, 

859.  As a result, the Commission’s order was reversed and remanded.   

Public statements given at forums or otherwise, such as on a website, are out of court 

statements – in short, hearsay.  Albertina v. Owens, 3 Ill. App. 3d 703, 704 (Ill. App. Ct. 1971).  
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It is a bedrock principle of American jurisprudence that hearsay is not evidence.  U.S. v. 

International Harvester Co., 274 U.S. 693, 703 (1927) (finding that treatment of hearsay as 

“substantive evidence…violates the fundamental rules of evidence entitling the parties to a trial 

of issues of fact, not upon hearsay, but upon the testimony of persons having first-hand 

knowledge of the facts, who are produced as witnesses and are subject to the test of cross-

examination”).  Further, it has also long been settled in Illinois that hearsay statements cannot 

properly be considered as evidence. 

The general rule is…statements coming from one not a party in interest, and not a party 
to the proceeding, and not made under oath, are not admissible, for the reason that such 
statements are not subjected to the ordinary tests required by law for ascertaining their 
truth, the author of the statements not being exposed to cross-examination in the presence 
of a court of justice, and not speaking under the penal sanction of an oath, with no 
opportunity to investigate his character and motives, and his deportment not subject to 
observation. 
 

Marshall v. Chicago & G. E. R. Co., 48 Ill. 475, 476-477 (Ill. 1868); People v. Bryant, 105 Ill. 

App. 3d 285, 291 (Ill. App. Ct. 1982) (witness statements not made under oath and with no 

guarantees of trustworthiness is improper hearsay); People v. Williams, 85 Ill. App. 3d 850, 855 

(Ill. App. Ct. 1980) (“testimony, in court, of a statement made out of court, by a declarant who 

did not testify at trial and was not subject to cross-examination, and the statement being 

considered for the truth of the matter asserted therein constituted  hearsay”) (citation omitted). 

The Commission has previously recognized that unsworn statements made at a public 

hearing are not reviewable as evidence in the record.  Commonwealth Edison, Docket 96-0410, 

1998 Ill. PUC LEXIS 341, at *17 (Ill. PUC 1998).  In Commonwealth Edison, certain interveners 

attached as exhibits to their Brief on Exceptions comments made at the Commission's Public 

Forums regarding a project and contended that the Hearing Examiner should have considered 

transcripts from the public forums when analyzing the evidence in the record.  In response, the 
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utility asserted, “that Public Forum comments are not made under oath, subject to cross-

examination do not meet the qualifications of expert testimony and were never admitted into 

evidence by the Hearing Examiner.” Id. at *37.  Moreover, “[the utility] assert[ed] that under 

Illinois law an administrative agency cannot base its decision on facts, data, or testimony which 

do not appear in the hearing record.”  Id.  The Commission agreed with the utility that it “must 

also reject [interveners’] arguments premised on testimony and articles which were not admitted 

into the record in this matter.”  Id. at *46.  Such statements are hearsay and are not reviewable.  

See, e.g., O'Brien v. Retirement Board of Firemen's Annuity & Ben. Fund, 343 Ill.App. 630, 637 

(Ill. App. Ct. 1951) (unsworn statements and reports cannot be considered by the Retirement 

Board in a hearing for benefits).  As a result, it is clear that unsworn statements at public 

hearings are not evidence.  Because they are not evidence, for the reasons discussed above, they 

cannot be relied on by the Commission as the basis for its decision in this proceeding.   

Moreover, the legislative histories of Sections 8-306(n) and 2-107 of the Act do not 

disclose any intent to include the comments made at a public forum in the Commission’s “record 

of decision.”  During a General Assembly debate on the bill that became Section 2-107, 

Representative Fidler stated, “[the bill] simply gives consumers an opportunity to state their 

views before the Illinois Commerce Commission which they really don’t have an opportunity to 

do today.”  IL H.R. Jour. 2007 Reg. Sess. No. 42 (April 25, 2007).  Furthermore, neither Section 

8-36(n) nor Section 2-107 of the Act require that the Commission’s order address the review of 

public comments or recite those comments.  The Docket 07-0507 Order issued in IAWC’s last 

rate case stated, with respect to Section 8-306(n), “On March 19, 2008, a public forum was held 

in the Champaign City Hall for the purpose of receiving public comment concerning the general 

increase in water rates proposed by IAWC. The public forum was held in conformance with 
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Section 8-306(n) of the Act.  A transcript of the public forum was made.”  Docket 07-0507 Order, 

p. 2.  IAWC does not believe that the order in this case requires more than a reference of this 

type, which the ALJPO already includes (ALJPO, pp. 2-3).    

For the reasons discussed above,  the proposed references to selected public forum 

comments should not be added to the Order in the manner suggested by AG and the 

Municipalities.     

2. Commission Cannot Base Its Decision on Comparisons of Municipal 
Rates Where There Is No Evidence of Comparability of Utility Cost 
Structures, Operations or Other Factors 

The AG, the Municipalities and Bolingbrook’s exceptions also suggest that the 

Commission consider comparisons of IAWC’s costs or rates to those of MOUs.  In this regard, 

AG, the Municipalities and Bolingbrook argue that the Commission should compare IAWC’s 

rates to those of MOUs when determining whether IAWC’s rates are reasonable.  (AG BOE, pp. 

20-21; Muni. BOE, pp. 26-27; Bol. BOE, p. 9.)  Bolingbrook states, for example:  “IAWC’s 

apparent inability to provide adequate water and sewer service without enormous rate hikes must 

be compared with MOUs in and around IAWC’s service area.” (Bol. BOE, p. 9.)  As discussed 

above, to the extent these proposed exceptions are based on unsworn public statements, they 

should be rejected.  To the extent they are related to the evidence presented by witnesses on 

behalf of the AG or municipal interveners in this case, the exceptions also should be rejected for 

the reasons discussed below.   

As explained below, the Commission’s conclusions in IAWC’s prior rate case, and the 

record in this case, make clear that there is no comparability between the cost structures of 

MOUs and IOUs, and no showing has been made in this case of comparability between the 
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operations of IAWC and the referenced MOUs.  As the ALJPO correctly1 finds, “comparison of 

IAWC’s rates and costs to those of MOUs is a very difficult undertaking,” and that practically 

speaking, there is no mechanism within a rate proceeding by which rate comparison-related 

concerns may be addressed.  (ALJPO, pp. 197-98.)  As the ALJPO (p. 197) explains, after 

reviewing the issue of comparability, the Commission found in Docket 07-0507 that the evidence 

“demonstrates that there are significant differences between IAWC’s cost structure and those of 

MOUs which supports the conclusion that comparisons of IAWC’s rates to those of MOUs are 

not practical for ratemaking purposes.”  Docket 07-0507, Final Order, p. 44. Thus, this issue was 

fully addressed in IAWC’s prior rate case, and as the ALJPO correctly points out, the conclusion 

that MOUs cannot be compared to IAWC “remains true today.”  (ALJPO, p. 198.) Moreover, the 

Final Order in Docket 07-0507 (p. 43) noted that the Commission establishes water and sewer 

rates based upon the cost of service, not upon a comparison of adjacent or regional utility rates. 

As discussed below, therefore, as a matter of law the Commission cannot rely on a comparison 

of the rates of MOUs to those of IOUs in making the required findings in this case.  Thus, the 

proposed findings of these parties related to municipal rate comparisons also should be rejected. 

As IAWC discussed in its Initial Brief (p. 155), in its review of the Municipal Rate Study, 

the Commission in Docket 07-0507 considered the “fundamental differences” between MOUs 

and an IOU like IAWC, including:  MOUs’ significant tax subsidies and other sources of 

revenue; the imposition of non-resident surcharges by MOUs; MOUs’ utilization of sources of 

funding for capital projects that are not available to IAWC, due to applicable regulatory 

requirements such as Part 600; service standards imposed by the Commission that apply to 

IAWC but not MOUs; and the fact that MOUs do not incur certain costs that IAWC must incur, 

                                                 
1 Subject to addition of additional language from the Docket 07-0507 Order, as discussed in IAWC’s 

Exception 7 (IAWC BOE, p. 26.)  
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such as property and franchise taxes paid to local authorities, income and franchise taxes paid to 

state and local authorities, and income taxes and payroll taxes paid to the federal government.  

(Docket 07-0507 Order, pp. 31-44.)  The AG, the Municipalities and Bolingbrook propose to 

revisit the Commission’s conclusions in the prior case, but do not, however, point to any factor 

related to the MOUs referenced in this proceeding that would in any way alter the Commission’s 

analysis or conclusions in Docket 07-0507.  In fact, Bolingbrook acknowledges, “[] MOU’s are 

clearly not comparable to investor-owned utilities in many respects…”  (Bol. BOE, p. 13.)  

Homer Glen witness Fundich likewise admitted that the cost structures of MOUs and IOUs are 

different, and that MOUs “have the advantage of collecting development impact (tap-on) and 

capacity expansion fees from developers…[which] allows [MOUs] to not place system 

expansion costs on the backs of existing users.”  (HG Ex. 4.0R, p. 8.) 

In response to the evidence of witnesses for the AG and certain intervenor municipalities 

in this proceeding, IAWC  again addressed in detail the propriety of comparing IAWC’s rates to 

those of MOUs. (IAWC Init. Br., pp. 154-69.)  IAWC’s evidence discussed the extensive 

analysis presented in the Municipal Rate Study presented in Docket 07-0507 and also considered 

information from certain municipalities (Des Plaines and Mt. Prospect) that was not available in 

Docket 07-0507.  Based on the updated review, IAWC confirmed that a comparison of IAWC’s 

rates to those of MOUs does not support a conclusion that IAWC’s rates are unreasonable.  

(IAWC Ex. 10.00R (Uffelman Reb), pp. 2-21.)  IAWC witness Uffelman laid out in detail 

differences that make comparison impractical. Among these differences are the following:  

 IAWC and MOUs are subject to different operating standards and requirements.  
For example, IAWC must abide by regulatory requirements established in the 
rules and regulations of the Commission that do not apply to MOUs;  

 MOUs have distinct accounting and financial planning methods.  MOUs do not 
include in their cost structures such non-cash items as pension/OPEB or 
depreciation expense, while IAWC, under established policies of the Commission, 
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records accruals for such costs, and reflects recovery of the costs in rates in the 
current accounting period.  Also, municipalities may under-allocate to the MOU 
the cost of tax-supported municipal-level resources by as much as 20%, with the 
result that residents of the municipality support the utility operation, in part, 
through tax obligations in addition to payment of utility bills;  

 MOUs have certain cost-recovery vehicles, such as sales tax support, that are 
independent of revenue paid through utility bills, that are not available to IOUs;  

 MOUs do not pay property, income, or franchise taxes (unlike IAWC, which must 
do so); and  

 MOUs have access to developer contributions, and utilize sources of funding for 
capital projects that are not available to the same extent to IAWC, and therefore 
have lower debt service and revenue requirements.   

(IAWC Ex. 10.00R (Uffelman Reb), pp. 2-21; see also IAWC Init. Br., pp. 154-69.)  Therefore, 

the weight of the evidence presented in this proceeding reconfirms the findings of the Docket 

07-0507 Order with regard to this issue.  The record makes clear that that comparisons of 

IAWC’s rates to those of MOUs are not meaningful in ratemaking proceedings. 

Thus, the issue is one of comparability:  because MOUs have strikingly different cost 

structures than do investor-owned utilities such as IAWC, there is no practical way to compare 

the relative costs, expenses, and billed charges of the two different types of entities.  By law, 

therefore, the Commission should not “afford any appreciable weight or reliance on” a 

comparison of utility rates or costs to those of entities not shown to be “comparable.”  See 

Central Ill. Light Co., et al., Docket Nos. 06-0070, 06-0071, 06-0072 (Cons.) Order on 

Rehearing, p. 27 (May 16, 2007); see also Antioch Milling Co. v. Public Serv. Co. of N. Ill., 4 

Ill.2d 200, 210 (1954) (holding that evidence on the rates charged by other utilities should be 

disregarded where the party proffering the evidence failed to show “that the [utilities’] conditions 

of service were comparable”); Citizens Util. Co. of Ill., Docket 94-0481, 1995 WL 612576, *7 

(Sept. 13, 1995) (declining to rely on a depreciation study where evidence demonstrated how 

non-comparable the utility at issue was to other water and sewer utilities); Moline Consumers’ 
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Co. v. Illinois Commerce Comm’n, 353 Ill. 119 (Ill. 1933) (similarity of operating conditions 

must be shown before comparing existing transportation charges); Chicago & E.I. Ry. Co. v. 

Commerce Comm’n, 343 Ill. 117, 125-26 (Ill. 1931) (rate comparisons have no probative force 

unless conditions are comparable); Chicago and E.I. Ry. Co. v. Commerce Comm’n, 341 Ill. 277, 

284-85 (Ill. 1930); Illinois Commerce Comm’n v. Illinois Traction, 335 Ill. 247, 251 (Ill. 1929); 

Alton v. Commerce Comm’n, 316 Ill. 625, 628-29 (Ill. 1925) (“These rate comparisons, not being 

based on evidence showing similarity of conditions, could have no probative value and were 

therefore incompetent.”)  As a result, the proposed exceptions of AG, the Municipalities and 

Bolingbrook that seek to require Commission findings based on municipal rate comparisons 

should be rejected. 

B. ALJPO Section IV.A, “Cash Working Capital” (ALJPO, pp. 5-18) 

Response to IIWC Exception 1 

IIWC takes exception to the ALJPO’s decision to adopt the results of IAWC’s lead-lag 

study and argues that the Commission should use a 21 day lag in calculating cash working 

capital (“CWC”).  IIWC bases its argument on assertions that:  (i) the Company’s lead-lag study 

does not contain sufficient data on “actual customer behavior” reflecting a longer lag; (ii) the 

Company can recover the cost of late payments by charging late fees and therefore does not need 

to reflect late payments in CWC; and (iii) there is no basis on which to conclude that the Service 

Company Cost Study (“SCCS”) does not already account for working capital costs.  (IIWC BOE, 

pp. 1-12.)  The exceptions of IIWC should be rejected for the reasons set forth below. 

As the record shows, IAWC has provided data that reflects the actual payment practices 

of customers in support of its revenue collection lag calculations.  IAWC calculated its proposed 

collection lag by dividing the 2005 average daily accounts receivable by the 2005 daily revenue 

to produce district-specific collection lags between 24.09 and 34.71 days, excluding Champaign 
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and Lincoln, which use the weighted average of the total revenue lag for the rest of the districts 

because IAWC is proposing to move Champaign and Lincoln from bi-monthly billing to 

monthly billing in this case.  These lags reflect IAWC’s historical experience, including actual 

collection lag experience.  (IAWC Init. Br., pp. 17-19; IAWC Ex. 6.00SR (Kerckhove Sur.), pp. 

3-4.)   

IIWC acknowledges that the lead-lag study contains customer behavior data.  (IIWC 

BOE, p. 3.)  IIWC disregards, however, the data inconsistent with its position.  For example, 

IAWC witness Kerckhove provided testimony regarding the payment practices of large 

institutional or government customers, such as the Illinois Department of Corrections, the Logan 

Correctional Facility, and the Caseyville Water Company.  (IAWC Ex. 6.00SR (Kerckhove Reb.) 

p. 11.)  Thus, the ALJPO properly concluded that the Company’s actual experience reflected in 

the lead-lag study demonstrated that the actual projected collection lag is 24.09 to 34.71 days 

(excluding Champaign and Lincoln) for all customers at IAWC.  (ALJPO, p. 17; IAWC Ex. 

6.00SR (Kerckhove Sur), p. 9.)  Because IAWC’s projected collection lag is based on a detailed 

calculation using IAWC’s actual collection lag experience, AG and IIWC’s  substitution of a 

theoretical 21 day collection lag was properly rejected.  (ALJPO, pp. 16-17.) 

As the record, shows, the impact on CWC revenue lags of governmental customers with 

longer (45-day) payment periods and large balances may be significant.  (IAWC Ex. 6.00SR 

(Kerckhove Sur.), pp. 10-12.)  IIWC suggests that an analysis (contained in Table 1 of its Brief 

on Exceptions) of the weighted impact of institutional customers on revenue lags does not 

support IAWC’s proposed revenue lags.  (IIWC BOE, pp. 6-7, Table 1.)  IIWC’s “analysis”, 

however, was not sponsored by any witness in this proceeding, and IIWC’s BOE cites no 

testimony in support of Table 1.  Rather, Table 1 represents the extra-record calculations of 
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counsel, and so should be disregarded.  As IAWC explained in its Initial Brief (pp. 18-19), 

IIWC’s position is not based on a calculation of collection lags. Rather, it improperly seeks to 

replace IAWC’s detailed projection of its revenue collection lag days, which is based on the 

lead-lag study (IAWC Ex. 6.03R2; Sched. B-8 1st Rev.) and reflects the Company’s projection 

of the lag between issuance of bills and receipt of customer revenues, with an arbitrary projection 

of collection lag days based solely on the Commission’s rules regarding payment terms for one 

customer class, the residential class. 

IIWC’s exception further argues that the Company’s lead-lag study does not contain 

actual monthly billing data for Champaign and Lincoln.  (IIWC BOE, pp. 4-5.)  This argument is, 

however, premised on the idea that the Company could have actual data for monthly billing for 

these districts, whose switch to monthly billing is endorsed in the ALJPO but has not been 

approved.  Nonetheless, the Company used actual data from Champaign and Lincoln in the lead-

lag study, though adjusting it for monthly billing.  (IAWC Ex. 6.00R (Kerckhove Reb.), pp. 17-

18.) 

With respect to late-paying customers, IIWC acknowledges that there is a cost to late 

payments.  (IIWC BOE, p. 5.)  IAWC is entitled to recover that cost (IAWC 6.00SR (Kerckhove 

Sur.), pp. 10-13), and IIWC does not dispute the ALJPO’s conclusion that IAWC is entitled to 

recover that cost.  (IIWC BOE, p. 7.)  IIWC suggests, however, that the Company already has a 

mechanism to collect late payment costs, in the form of the 1.5% late-payment charge required 

under Commission rules.  (Id., p. 5.)  IIWC speculates that the 1.5% charge provides “full cost 

recovery.”  (Id., p. 8.)  This is not correct, as the 1.5% late payment charge does not necessarily 

recover the full cost related to late payments (and no witness in this proceeding has testified that 

it does).  The 1.5% charge is specified in 83 Ill. Admin Code Part 280, which applies to all 
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Illinois utilities and was enacted many years ago. There is absolutely no basis for IIWC’s 

speculation that the revenues from that charge are equivalent to IAWC’s cost incurred as a result 

of customer late payments. What is known is that the projected revenue from the late payment 

charge for the test year is included in the test year income statement as “other operating revenue” 

(IAWC Ex. 6.00SR (Kerckhove Sur.), p. 12; Sched. C-3 1st Rev.), and, as Mr. Kerckhove 

explained, the CWC allowance should reflect the projected effect for the test year of customer 

payment patterns as demonstrated by the lead-lag study. (IAWC Ex. 6.00SR (Kerckhove Sur.), 

pp. 11-13.) 

As IAWC explained in its Initial Brief (pp. 18-19), rates set by the Commission provide 

an opportunity to recover operating expenses that are prudently incurred in providing service, 

including the cost related to late payment. The Commission-established late payment charge and 

other miscellaneous charges provide a portion of the revenue required to meet the Company’s 

total revenue requirement.  (IAWC Ex. 6.00SR (Kerckhove Sur.), p. 12.)  The forecasted amount 

of these charges is reflected in the test year income statement as “other operating revenue.”  The 

remainder of the revenue requirement is recovered through the Company’s base rates.  The cost 

associated with late payments is thus recovered, in part, through inclusion of a properly 

calculated CWC allowance in rate base.  Related administrative costs are recovered as customer 

accounting and business support services expenses.  (Id., pp. 16-17.) 

When a customer pays late, IAWC does not timely receive the revenues from that 

customer to provide service and must obtain the equivalent funds necessary for working capital 

from another source of funds.  (IAWC Init. Br., p. 20; IAWC Reply Br., p. 9; IAWC Ex. 6.00SR 

(Kerckhove Sur), p. 11.)  A portion of the cost of late payments is the cost associated with 

having to obtain CWC to fund necessary service when payments are not made on time.  The 
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Company incurs the cost related to obtaining the needed funds, and this cost is reflected in rates 

through inclusion of a CWC allowance, based on the lead-lag study, in rate base.  The Company 

may also incur administrative costs related to collections.  (IAWC Ex. 6.00SR (Kerckhove Sur), 

p. 11.)  These costs associated with late payment are costs incurred by IAWC in providing 

service and are properly recoverable in rates.  (Id., pp. 12-13.) 

IIWC also suggests that the nature and extent of late payments by customers are 

somehow within IAWC’s control.  (IIWC BOE, p. 5.)  This is incorrect.  IAWC discussed at 

length that its practices with respect to late payments are governed by comprehensive 

Commission rules, which, as the ALJPO pointed out, the IIWC ignores. (ALJPO, p. 16; see 

IAWC Init. Br., pp. 19-20; Reply Br., p. 8.) 

IIWC also argues that the ALJPO be modified to reduce the Company’s CWC 

requirement related to prepayment to the Service Company.  (IIWC BOE, pp. 8-10.)  IIWC 

states, “[t]here is no evidence of record or legitimate basis to support the assertion that the 

Service Company working capital cost is not already provided for in its fees.”  (Id., p. 9.)  This 

argument, however, ignores the fact that IAWC, under an agreement approved by the 

Commission (most recently in Docket 04-0595), does prepay for Service Company services, and 

incurs a cost related to that prepayment.  As Mr. Kerckhove explained, IAWC’s actual 

prepayment of Service Company charges is reflected in IAWC’s lead-lag study and CWC 

calculation.  (IAWC Ex. 6.00SR (Kerckhove Sur.), pp. 6-7.)  As IAWC explained in its Initial 

Brief, the prepayment by IAWC means the Service Company does not incur a cost related to 

obtaining CWC.  (IAWC Init. Br., pp. 22-25.)  Thus, there is no “cost” related to CWC to be 

included in the Service Company fees (although, as the ALJPO correctly notes (p. 17), there 

would be such a cost if the prepayment were to cease).  Moreover, no witness testified that the 
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Service Company’s fees should reflect an amount related to CWC.  Nor did any witness testify 

that the Service Company’s “fully loaded” costs, as calculated by the SCCS, were incorrect, or 

that such costs should include a CWC component.  The record supports the Company’s position 

that Service Company prepayment is reflected in IAWC’s lead-lag study and CWC calculation.  

(IAWC Ex. 6.00SR (Kerckhove Sur), pp. 6-7.)  The ALJPO correctly found that there is no 

reason to adjust the CWC requirement based on Service Company prepayment.  (ALJPO, p. 17.) 

Response to AG Exception 3 

AG takes exception to the ALJPO’s conclusion that the Company’s revenue lag should 

be calculated at greater than 21 days and argues that the Commission should use a 21 day lag in 

calculating CWC.  AG bases its exception on assertions that the Company overstates lag, and the 

Company’s lead-lag data from 2005 was affected by billing problems that year.  AG also asserts 

IAWC cannot charge customers for its choice to pay the Service Company in advance.  (AG 

BOE, pp. 22-26.)  The AG’s exception should be rejected for the reasons set forth below. 

AG argues that there are concerns with using 2005 data in the lead-lag study due to 

IAWC billing problems during that year.  (AG BOE, p. 22.)  No witness in this proceeding, 

however, testified that billing problems in Chicago Metro in 2005 affected the lead-lag study.  

Moreover, neither the AG, nor any witness, suggests that there were “billing problems” outside 

of Chicago Metro in the rest of IAWC’s districts.  As noted above, the Commission approved the 

lead-lag study for use in Docket 07-0507, and the ALJPO properly finds these concerns 

unavailing in concluding that the lead-lag study be used.  (ALJPO, p. 17.)  Therefore, the AG’s 

concerns should be rejected. 

AG also claims that IAWC’s CWC calculation should be adjusted to remove the effect of 

prepayment to the Service Company.  (AG BOE, pp. 22-24.)  This assertion, however, does not 
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recognize that the Commission-approved agreement between IAWC and the Service Company 

(“Service Company Agreement”) requires prepayment of Service Company fees, and ignores the 

fact, as the ALJPO correctly concluded, that this approach eliminates a Service Company 

overhead cost that IAWC would otherwise be required to pay as a part of the cost for services 

provided.  (ALJPO, p. 17.)  Moreover, as the ALJPO notes, no party argued that prepayment is 

prohibited under the Service Company Agreement.  (Id.) 

AG cites a West Virginia Public Service Commission Order that it has alleged finds, with 

respect to an agreement between the Service Company and an affiliate of IAWC, that there is no 

provision for advance payments of the next monthly bill.  (AG BOE, pp. 23-24.)  This assertion, 

however, is not relevant to IAWC because it is contradicted by the express terms of the Service 

Company Agreement.  Under the Service Company Agreement, IAWC is contractually required 

to prepay the Service Company for services.  (IAWC Reply Br., pp. 12-13.)  Thus, because the 

Service Company Agreement clearly requires prepayment, IAWC must in fact pay the current 

month’s estimated Service Company fees in advance. (IAWC Ex. 6.00SR (Kerckhove Sur), pp. 

23-24.) 

Response to Municipalities Exception 4 

The Municipalities also take exception to the ALJPO’s conclusions on CWC, arguing 

that the Commission should order IAWC to stop prepaying the Service Company, as prepayment 

increases lag.  (Muni. BOE, pp. 12-13.)  The Municipalities’ exception is groundless, as it 

ignores the sound basis for including the Service Company prepayment in the CWC calculation 

discussed above and in IAWC’s Initial Brief (pp. 22-25).  Moreover, the Commission should not 

order the Company to violate a contractual obligation that the Commission previously approved 
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in both Docket 88-0303 and Docket 04-0595.  (IAWC Reply Br., pp. 12-13.)  Therefore, this 

exception must be rejected. 

C. ALJPO Section IV.B, “Business Systems Planning Study” (ALJPO, pp. 18-
21) 

Response to AG Exception 4 

AG takes exception to the ALJPO’s conclusions including the cost of a Comprehensive 

Planning Study (“CPS”) in IAWC’s rate base.  (AG BOE, pp. 26-31).  Except as noted in 

IAWC’s Exception 1 in its Brief on Exceptions (pp. 1-2) correcting the total cost of the CPS, the 

ALJPO’s findings and conclusions regarding the CPS are appropriate and supported by the 

record.  (IAWC BOE, pp. 1-2).  The ALJPO correctly concludes that, “in the long run, customers 

benefit when utilities engage in such planning,” and IAWC has explained how the CPS benefits 

customers. (ALJPO, p. 20). 

The AG’s proposal to exclude the CPS from rate base is not supported by any witness, 

and represents an example of an instance, of the type discussed in Section II.A above, where a 

party is seeking to have the Commission make determinations not based on evidence of record. 

Even the AG’s witness, Mr. Ralph Smith, did not recommend excluding the CPS from rate base.  

(AG/JM Ex. 5.0, pp. 17-18.).  Further, although no witness challenged or questioned the CPS, 

IAWC provided full justification for it.   As IAWC witness Mr. Grubb explained, the systems 

and processes at American Water were at the end of their useful life cycles, and the CPS will 

review technology options to support the implementation of automated processes that provide 

improved service to customers.  (IAWC Ex. 5.00R2 (Rev.) (Grubb Reb), pp. 6-8; see IAWC 

Reply Br., p. 15).  The ALJPO correctly found the CPS was neither duplicative nor unnecessary 

(ALJPO, p. 20), and the AG’s exception in this regard should be rejected. 
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AG also states that only 9% of the CPS should be allocated to Illinois consumers.  (AG 

BOE, p. 29).  While IAWC agrees that 9% is the correct allocation of the CPS cost to Illinois 

customers, for the reasons set forth in IAWC’s Brief on Exceptions, the ALJPO incorrectly 

calculated the total cost of the study.  (IAWC BOE, pp. 1-2).  The total cost of the CPS is 

actually $6.7 million, and a 9% allocation of cost to Illinois consumers equals $625,240 as noted 

in IAWC’s Brief on Exceptions.  (Id., p. 2). 

D. ALJPO Section V.B, “Service Company Fees” (ALJPO, pp. 25-47) 

Response to Municipalities Exception 3 and Bolingbrook Exception 1 

In exceptions, Bolingbrook and the Municipalities maintain that IAWC was required to 

obtain actual competitive bids for expected 2010 services in order to comply with the Docket 07-

0507 Order.  (Bol. BOE, p. 6; Muni. BOE, p. 10.)  These parties further posit that because IAWC 

purportedly did not comply with the Docket 07-0507 Order, IAWC should be denied any 

increase in Service Company fees.  (Muni. BOE, p. 10; Bol. BOE, p. 6.)  These positions are 

unsupported by the terms of the Docket 07-0507 Order or by evidence and they should be 

rejected. 

Bolingbrook’s counsel’s assertions regarding the SCCS are also characterized by error.  

Bolingbrook states, “[t]he Service Company Cost Study submitted by IAWC consists of two 

general components:  the ‘Self Provision Study’ and the ‘Market Analysis.’ ... The Self Provision 

Study attempts to analyze the reasonableness of Customer Accounts costs (the ‘Customer 

Accounts Analysis’).”  (Bol. BOE, p. 3.)  In fact, the two components of the SCCS are the 

“Market Analysis” and the “Customer Accounts Analysis.”  (IAWC EX. 11.01, pp. 5, 9.)  The 

Self Provision Study is a completely separate study from the SCCS that compares the cost that 

IAWC would incur to provide all services through its own employees on a stand alone basis to 

the cost that IAWC incurs to procure certain services from outside affiliate or non-affiliate 
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providers.  (IAWC Ex. 1.04).  The Customer Accounts analysis, by contrast, is one of the 

components of the SCCS, and is a comparison of customer service-related costs using 

information from regulatory filings that was performed in support of the SCCS’s market 

comparisons.  (IAWC Ex. 11.01, pp. 8-10.)  

As IAWC explained in its Reply Brief, it has fully complied with the Docket 07-0507 

Order.  (IAWC Reply Br., pp. 37-47.)  As the record shows, in response to the Docket 07-0507 

Order, the company submitted evidence (including three separate studies) through five witnesses: 

Ms. Teasley (IAWC Ex. 1.00 (Teasley Dir.), p. 15-21), who discusses IAWC’s service 

procurement practices and sponsors the Self Provision Study (IAWC Ex. 1.04) described above;  

Mr. John Young, who describes in detail each service expected to be provided by the Service 

Company and supports certain information set out in the SCCS (IAWC Ex. 12.00 (John Young 

Dir.), pp. 2-26);  Mr. Bernard L. Uffelman of Uffelman Advisory Services (“UAS”) and Mr. 

Mark Young of Deloitte & Touche LLP (“Deloitte”), who sponsor the SCCS (IAWC Ex. 11.01), 

which, for those services that could be obtained by IAWC from affiliate or non-affiliate 

providers, compares the cost that IAWC expects to incur for the 2010 test year in procuring 

services from the Service Company to the cost that IAWC would incur to procure the services 

from a non-affiliate provider at open market price levels that would be obtained through 

competitive bidding; and Mr. Grubb, who discusses the allocation of Service Company costs to 

regulated and non-regulated affiliates of American Water, and the development and conclusions 

of the Belleville Lab Study (IAWC Ex. 5.04), which supplements the SCCS analysis performed 

by Deloitte and UAS.  (IAWC Ex. 5.00 (Rev.) (Grubb Dir.), pp. 4-11.) 

As IAWC has explained (IAWC Reply Br., pp. 37-44) and as found by the ALJPO 

(ALJPO, pp. 45-46), this evidence complies with the Docket 07-0507 Order’s requirements that 
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IAWC compare the cost of Service Company services to costs had they been obtained through 

competitive bidding.  As explained in the SCCS, to project 2010 market prices, IAWC’s 

consultant, Deloitte, utilized data from two types of sources.  First, Deloitte used widely utilized 

surveys of market prices for each area of service that IAWC expects to require during 2010.  

(IAWC Ex. 11.01, pp. 10-13.)  As the SCCS describes, the market surveys contain 2007 or 2008 

information (the most recent annual information available at the time the SCCS was prepared) 

relating to the compensation, fee and billing practices for five categories of professional services 

firms.  Based on the research conducted, Deloitte concluded that the surveys selected each 

provide a reliable indication of market prices for services covered by the survey.  (IAWC Reply 

Br., p. 41.) 

Second, Deloitte utilized “Supplemental Data,” which consists of market price 

information provided by non-affiliate suppliers (or prospective suppliers) to American Water of 

services in all five service areas during the two year period prior to the SCCS.  (IAWC Ex. 11.01, 

pp. 10-13.)  This market price information included information obtained through RFPs or 

bidding (contrary to the assertions of Bolingbrook that “. . . analysis of bid prices are nowhere to 

be seen. . .” (Bol. BOE, p. 4).)  (IAWC Exs. 12.00 (J. Young Dir), pp. 27-28; 11.01, pp. 8, 14-18.)  

As the SCCS explains (IAWC Ex. 11.01, pp. 8, 14-18), to supplement the market survey 

information used in the analyses and verify that the market survey rates are an appropriate 

measure for comparison to the Service Company’s hourly rate, Deloitte obtained information 

from American Water regarding rates quoted or charged by third-party vendors to American 

Water for services provided.  The Supplemental Data was obtained from invoices, and also from 

responses obtained by American Water in connection with service RFP requests.  (Id., pp. 14-18; 

Schedules 1.2, 2.2, 3.3, 4.4 and 5.2.) 
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As the SCCS also explains, Deloitte applied appropriate escalators to the pricing 

information provided by the surveys and Supplemental Data to develop projected service pricing 

for 2010.  (IAWC Ex. 11.01, p. 8.)  Thus, the market survey and Supplemental Data arrive at 

expected 2010 hourly prices as would be obtained through competitive bidding.  As with all 

other aspects of the SCCS, no witness challenged use of the SCCS in this approach, or suggested 

that, at the time of the SCCS, some other approach was feasible.  Further, no witness questioned 

the results or methodology of the SCCS.  No witness disputed the results of the Self-Provision or 

Belleville Lab Study.  IAWC provided details on its procurement function, but no one criticized 

its service procurement policies, practices or procedures. 

As IAWC also explained in its Reply Brief (pp. 43-44), the SCCS was prepared over a 

period of several months prior to the filing of this proceeding on May 29, 2009 (Tr. 363), and the 

Docket 07-0507 Order did not require competitive bids in that time frame to project market 

prices.  IAWC interpreted the Docket 07-0507 Order as requiring a comparison of projected 

Service Company costs to the expected cost of services “had they been obtained through 

competitive bidding on the open market.”  IAWC presented this comparison through the SCCS 

for services that can be obtained from affiliates or non-affiliates and the Self Provision Study for 

other services.  (IAWC Init. Br., pp. 63-64.)  Further, as IAWC explained and the ALJPO agreed, 

it is not clear that IAWC could have feasibly complied with a bidding requirement in the short 

timeframe available.  (IAWC Reply Br., p. 43; ALJPO, p. 46.)  No witness testifying for any 

party suggested that such a procedure could feasibly be employed, or that such an approach 

would produce projected 2010 pricing information more accurate than that produced by the 

projection method that Deloitte employed. 
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Bolingbrook argues, “when a competitive bidding process is required, no other means of 

solicitation can lawfully be utilized.”  (Bol. BOE, p. 4.)  However, as discussed above, 

competitive bidding was not required under the Docket 07-0507 Order to project prices for the 

SCCS.  (See IAWC Reply Br., p. 38.)  Furthermore, the cases cited by Bolingbrook have nothing 

to do with requirements for the methodology for the projection of prices for a study, such as the 

SCCS, and thus they are unrelated to the matter at issue here. Each of the cases cited by 

Bolingbrook addresses the statutorily mandated procurement practices of specific municipalities 

or government agencies.  Compass Health Care Plans v. Bd. of Educ., 246 Ill.App.3d 746, 747-

750 (Ill. App. Ct. 1992) (addressing a School Board’s compliance with the competitive bidding 

provisions of the Illinois School Code); O’Hare Express, Inc. v. City of Chicago, 235 Ill.App.3d 

202, 207-209 (Ill. App. Ct. 1992) (addressing the applicability of the Illinois Municipal 

Purchasing Act to Chicago); Court St. Steak House, Inc. v. County of Tazewell, 163 Ill.2d 159, 

163-165 (Ill. 1994) (involving application of Illinois’ Competitive Bidding Statute to a county).  

As noted above, however, the procurement practices and policies of IAWC that were addressed 

by IAWC witness Ms. Teasley were not challenged or criticized by any witness or by any party 

in any brief.  The AG, Bolingbrook and Municipalities maintain only that IAWC should have 

utilized “bids” in projecting prices for the SCCS (which, as discussed above, it did).  The cases 

cited by Bolingbrook have nothing to do with such projections, and are therefore inapposite. 

The Municipalities also assert that it was error for the ALJ not to grant Bolingbrook’s 

motion to strike the SCCS because it failed to comply with the Docket 07-0507 Order.  (Muni. 

BOE, pp. 8-10.)  However, as demonstrated above, IAWC’s SCCS complies with the Docket 07-

0507 Order and Bolingbrook’s motion should not be granted.   
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In addition, Bolingbrook asserts that because IAWC failed to comply the Docket 07-0507 

Order, “[u]ntil IAWC actually conducts the required competitive bid study, all costs associated 

with the Service Company Cost Study should be disallowed ….”  As explained above, IAWC’s 

evidence related to the Service Company and its costs, including the SCCS, fully complied with 

the Commission’s order, and costs associated with the SCCS were reasonable and appropriate.  

Further, the recommendation that all costs associated with the SCCS be disallowed is not based 

on the testimony of any witness, is unsupported by the record, and should be rejected.  As IAWC 

explained in its Reply Brief (pp. 4, 30-31), the lowest cost recovery level proposed by any 

witness for the SCCS was $366,000, by Bolingbrook’s own witness Mr. Smith.  (AG/JM Ex. 1.0, 

pp. 44-45.) 

Bolingbrook and the Municipalities’ assertions that IAWC’s Service Company fees 

should not be increased above the level of the prior case also ignore the evidence recounted 

above.  Bolingbrook and the Municipalities’ proposal to deny any increase in Service Company 

fees is not supported by the testimony of any witness (even Bolingbrook’s own witness, Mr. 

Smith, recommended at least a 5% increase (AM/JM Ex. 1.0, p. 49)).  In support of the projected 

test year level of expense, IAWC presented substantial evidence in addition to the SCCS 

supporting its requested level of Service Company fees.  Such evidence includes:  the 

Company’s service procurement strategy and procedure (IAWC Ex. 1.00 (Teasley Dir), p. 17.); 

the need for each service expected to be required in connection with IAWC’s operations (IAWC 

Ex. 12.00 (J. Young Dir.)); and the projected cost of each service to be acquired from the Service 

Company during the test year.  (IAWC Exs. 5.00 (Rev.) (Grubb Dir), pp. 2-12; 5.00R2 (Rev.) 

(Grubb Reb), pp. 4-6; 5.01R2.)  IAWC also presents detailed evidence showing that, for each 

service expected to be acquired, the Service Company is the least cost provider of the service.  
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(IAWC Exs. 1.04; 5.04.)  In the SCCS, IAWC provided, inter alia, the number of hours 

forecasted to be required and the cost for each hour of service for each job classification within 

each area of service expected to provide service to IAWC during the test year.  (IAWC Ex. 

11.01, Schedules 1.1, 2.1, 3.1, 4.1, 5.1).  IAWC further notes that, for the purposes of this case, 

IAWC has not taken exception to the ALJPO’s determination, “that the amount initially 

budgeted by IAWC for Service Company fees for 2010. . . would be a reasonably representative 

and normal test year amount for Service Company fees,” resulting in the exclusion of a requested 

$544,000 in Service Company fees.  (ALJPO, p. 46.) 

No witness contested the need for any given Service Company service, nor testified that 

the projected cost of any required service is inaccurate or that the Service Company is not the 

least cost source of the service.  No witness identified even one Service Company service area or 

job classification for which the number of hours forecast in the projection was alleged to be 

unreasonably high.  No witness disputed the detailed forecast data presented in the SCCS.  No 

witness stated that the Service Company’s budget was inaccurate. No witness disputed the 

adequacy of any service provided by the Service Company, and no witness disputed the 

projected cost of any specific service being so provided.  Thus, Bolingbrook and the 

Municipalities’ arguments amount to unsupported statements of counsel, which, as discussed in 

Section II.A above, are not a proper basis for the Commission’s decision. 

Response to AG Exception 5 

AG raises two issues in AG Exception 5.  AG first asserts that IAWC failed to comply 

with the language of the order in Docket 07-0507 because “[t]he Study was not a proxy for 

competitive bidding because its structure removed key variables that non-affiliated vendors 

might modify.”  (AG BOE, p. 34.)  Second, AG points to the magnitude of IAWC’s requested 
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management fee increase and claims that no increase above amounts allowed in the prior case 

should be allowed, arguing, “the steady pace of double and triple digit increases for affiliated 

services demonstrates a lack of reasonable management constraint and requires the Commission 

to reject these unreasonable fees.”  (AG BOE, p. 33.)  Because AG’s argument is unsupported by 

any evidence and ignores the extensive record relied upon by the ALJPO, AG’s exception and 

replacement language should be disregarded by the Commission. 

AG appears to concede in its brief on exceptions that the order in Docket 07-0507 does 

not require that IAWC engage in a competitive bidding process, and requires only that the SCCS 

be a “proxy for competitive bidding.”  (AG BOE, p. 34.)  Nowhere in its brief on exceptions 

does AG state that actual bidding was required to project 2010 prices.  AG, therefore, appears to 

accept that the language of the order in the Docket 07-0507 Order, requiring a comparison of 

costs “had they been obtained through competitive bidding” (Docket 07-0507 Order, pp. 30-31 

(emphasis added)), contemplated the use of something other than competitive bids.   

AG, however, speculates in briefing that IAWC’s analysis is flawed because a non-

affiliate supplier could offer to perform a given service for fewer billed hours or with a different 

cost structure.  (AG BOE, p. 34.)  No witness in this proceeding, however, identified even one 

service area (Accounting, Engineering, IT, Legal or Management Consulting) or job 

classification for which, in the opinion of the witness, the number of hours forecasted in the 

projection was unreasonably high.  Thus, there is no evidentiary basis for the speculation of AG 

with respect to the SCCS approach.  Given that the Service Company performs work at cost 

(with no profit component), it is just as easy to speculate that non-affiliate providers would have 

an incentive to utilize more hours than would the Service Company in performing a particular 

service.  In any event, neither the SCCS’s projection of 2010 Service Company hourly costs nor 
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its estimate of 2010 market prices that would be expected if services were obtained through 

competitive bidding were criticized by a witness in this case.  As required by the Docket 07-0507 

Order, IAWC determined for comparison purposes the prices at which IAWC could obtain in the 

open market the services expected to be provided in 2010 by the Service Company. (IAWC Ex. 

11.01.)  AG’s argument on this point amounts to no more than speculation of counsel that some 

procedure or methodology for the SCCS other than that utilized by Deloitte would have been 

preferable. Thus, there is no evidentiary basis for the position of AG with respect to the SCCS 

approach, and the ALJPO correctly concluded AG’s position is “not supported by evidence of 

record” and properly rejects it.  (ALJPO, p. 46.) 

Further, AG’s contention that IAWC should not be allowed an increase in Service 

Company fees (AG BOE, p. 36) is not supported by the testimony of any witness and is contrary 

to the evidence of record.  As discussed above, the Company demonstrated that its Service 

Company fees reflect the cost of the services IAWC is projected to receive from the Service 

Company in the test year.  (IAWC Init. Br., pp. 67-68.)  As Mr. Grubb explained, the Company’s 

requested level of Service Company fee expense is based on a detailed, bottoms-up approach to 

budgeting of the costs for the Service Company to provide services to IAWC in the test year.  

(IAWC Ex. 5.00R2 (Rev.) (Grubb Reb.), pp. 4-5.)  As shown on IAWC Exhibit 5.01R2, the 

Service Company prepares a detailed budget, which includes details not only by account but also 

by functional group.    

As IAWC explained, the budget process evaluates the operating needs of the Service 

Company and the level of costs needed to meet the service expectations of IAWC, as well as 

other American Water affiliates.  No witness has challenged any specific aspect of this detailed 

budget, or any specific aspect of IAWC’s Service Company fees.  Moreover, contrary to the 
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AG’s assertions (AG BOE, pp. 36-37), IAWC has identified the drivers of the increase in Service 

Company fees through the testimony of Mr. Grubb.  (IAWC Ex. 5.00SR (Grubb Sur.), pp. 9-11.)  

In addition, Schedules 1, 2, 3, 4, and 5 to the SCCS provide detailed descriptions of the projected 

hours and hourly rates for services to be provided by the Service Company to IAWC in the test 

year, for each functional area of the Service Company, as well as comparisons to market rates.  

(IAWC Ex. 11.01.)  No witness challenged the detailed forecast data presented in these 

schedules. 

Rather than address IAWC’s detailed evidence, the AG simplistically asserts that Service 

Company costs are “high” and so any increase must be unreasonable.  (AG BOE, p. 36.)  

However, as the ALJPO correctly stated, and as discussed in detail above, the Commission is 

“required to base its findings on actual evidence of record.”  (ALJPO, p. 46; 220 ILCS 5/10-103 

(“any finding, decision or order made by the Commission shall be based exclusively on the 

record for decision in the case”); BPI, 136 Ill. 2d at 227.)  Moreover, as IAWC explained in its 

Initial Brief (p. 40), the Commission may not simply disregard the level of a utility operating 

expense as shown by evidence in a rate proceeding in favor of an arbitrary lower amount.  

Peoples Gas Light & Coke Co. v. Slattery, 373 Ill. 31, 25 N.E.2d 482, 497 (1940).  Because 

IAWC has produced voluminous evidence on this issue, which no party has refuted, the ALJPO 

correctly concluded that “the amount initially budgeted by IAWC for Service Company fees for 

2010. . .would be a reasonable representative and normal test year amount” and properly 

included it in the Company’s revenue requirement.  (ALJPO, p. 46.) 
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E. ALJPO Section V.C, “Purchased Power and Fuel Expense,” (ALJPO, pp. 47-
52) 

Response to IIWC Exception 2 

In its Exception 2, IIWC continues the argument, raised in its Initial Brief (pp. 36-40), 

that IAWC’s purchased fuel and power expense (“PPF”) is unreasonable because the Company’s 

per unit cost of electric power supply for the test year is higher than the per unit costs of electric 

power supply for both 2007 and 2008.  IIWC’s arguments in this regard are not based on the 

testimony of any witness2, but rather on Appendix A to IIWC’s Initial Brief.  (IIWC BOE, p. 13.) 

No witness’ testimony supports the reliability or accuracy of Appendix A, however.  No witness 

testified that the numbers or calculations contained in IIWC Appendix A were accurate or that 

the methodology employed to develop Appendix A is appropriate (for example, IIWC Appendix 

A does not contain any data for 2009, although, as IAWC’s evidence shows, PPF expense per 

1000 gallons system delivery is projected to declined from 2009 to the test year (IAWC Ex. 

2.01SR)).  Further no witness testified that the conclusions IIWC makes based on Appendix A 

are valid.  Rather Appendix A represents the “analysis” of counsel with respect to IAWC’s test 

year PPF expense and the per unit cost of electric power supply.  For this reason alone, IIWC’s 

exceptions should be rejected. 

As IAWC explained in its Reply Brief (pp. 32-36), due to the demands of new facilities, 

increasing delivery charges, and weather conditions which caused depressed demand in the years 

prior to the test year, PPF expense is projected to increase in the test year.  The decrease in the 

electric supply charges that resulted from IAWC’s negotiation of new power contracts for 2010 

                                                 
2 See 82 Ill. Adm. Code § 200.830(e): “Statements of fact in briefs on exception and replies to briefs on 

exception should be supported by citation to the record.” 
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is partially offset by increased usage requirements and a projected increase in delivery charges.  

Comparing the Company’s actual fuel and power expense data for the period 2007-2009 to the 

test year in this case shows that the Company’s test year fuel and power expense is, on a cost per 

1000 gallons of water produced basis, consistent with 2007-2009 levels (and is slightly below 

2009).  (IAWC Exs. 2.00SR (Norton Sur), p. 2; 2.01SR.)  Thus, the ALJPO correctly finds, “[i]n 

the Commission’s view, IAWC Ex. 2.01 SR, which shows actual PPF expense by district, for 

2007 through 2009 along with the current projections for the 2010 test year, largely supports 

IAWC’s position.”  (ALJPO, p. 52.)  

IIWC’s BOE states, “[t]he PO is correct that the cost of purchased power and fuel is a 

function of electric power supply costs, electric delivery costs, and the amount of electricity 

used.”  (IIWC BOE, p. 12.)  With respect to this, as the record shows, IAWC demonstrated that 

while power supply costs declined, electric delivery costs increased.  (IAWC Ex. 2.00SR 

(Norton Sur.), p. 4.)  Moreover, IAWC demonstrated that new facilities would, in the aggregate, 

increase the amount of electricity used.  (IAWC Exs. 2.00SR (Norton Sur.), p. 3; 2.02SR; 

2.03SR; see IAWC Init. Br., pp. 50-51.)  For example, the Champaign district saw electric power 

costs per million gallons increase by approximately 15% with the introduction of the new facility 

in that district- $191.88/MG prior to the new facility being brought online and $224.82/MG 

afterwards.  (IAWC Ex. 2.02SR.)  Thus, IAWC has fully supported an increase in test year PPF 

expense from prior years.  IIWC’s exception in this regard should be rejected.  

F. ALJPO Section V.E, “Non-Labor Inflation Adjustment” (ALJPO, PP. 55-56) 

Response to AG Exception 6 

AG takes exception to the ALJPO’s rejection of AG’s proposal to remove IAWC’s non-

labor inflation adjustment of 1.7%.  In its exception, AG reargues the same position it maintained 

in briefing.  AG argues that inflation was negative for the 12 months ended October 2009.  (AG 
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BOE, p. 48.)  As IAWC explained, however, the 1.7% inflation projection is reasonable, and is 

supported by the fact that actual inflation in year-to-date 2009 was positive and above 2%.  

(IAWC Reply Br., pp. 18-19.) 

The ALJPO concluded that “the record, when viewed in its entirety, supports IAWC’s 

proposed inflation adjustment of 1.7%.”  (ALJPO, p. 56.)  The ALJPO considered the Livingston 

Survey, which the ALJPO found “supports IAWC’s inflation estimate [of 1.7%] rather than the 

AG’s.”  (ALJPO, p. 56).  Additionally, as the ALJPO correctly identified (ALJPO, p. 56), AG’s 

own exhibit showed that the “change in CPI for all items less food and energy for the 12 months 

ended October 2009 is positive 1.7 percent.” (AG Cross Ex. 16, p. 3.)  Thus, IAWC’s proposed 

1.7% general inflation adjustment is fully supported by the record.  AG’s exception should be 

rejected. 

G. ALJPO Section V.H, “Recovery of Unamortized Balance of Rate Case 
Expense,” (ALJPO, pp. 63-70) 

Response to AG Exception 7 and Municipalities Exception 11 

The AG and Municipalities take exception to the Commission’s conclusion that IAWC 

should be allowed to recover the unamortized balance of allowed prior rate case expense.  (AG 

BOE, pp. 49-51; Muni. BOE, pp. 21-22.)  AG asserts in its exceptions that recovery is prohibited 

as either single issue ratemaking or retroactive ratemaking, and the Municipalities assert that 

recovery is prohibited as retroactive ratemaking.  (AG BOE, pp. 49-51.)  AG and Municipalities’ 

exceptions are incorrect.  As the ALJPO pointed out (p. 69), with respect to allowed prior rate 

case expense, recovery of unamortized balances is routinely permitted under longstanding 

Commission practice, and the AG’s recommendations should be rejected.  The Commission 

should reject the proposals of AG and the Municipalities to now disallow amounts of rate case 

expense that were allowed in the Docket 07-0507 Order. 
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Some portion, but not all, of rate case expense may be incurred in the test year (for 

example, in Docket 09-0319, a small portion of rate case expense will be incurred in the 2010 

test year).  Amortization of the total projected level of rate case expense over the expected life of 

the rates results in a normalized test year level of rate case expense.  (IAWC Ex. 7.00SR 

(Bernsen Sur), p. 6.)  Depending on the timing of the next rate case, some amounts may still be 

in the process of amortization, and as such would be included in the normalized level of test year 

rate case for the next rate case, consistent with test year rules. 

As the ALJPO correctly notes (p. 69), the Commission has routinely approved the 

recovery of unamortized balance of prior rate case expense in a subsequent case.  See Illinois-

American Water Co., Docket 92-0116, 1993 Ill. PUC Lexis 46, *29-36 (Feb. 9, 1993); Illinois-

American Water Co., Docket 02-0690; Commonwealth Edison, Docket 07-0566; Central Illinois 

Light Co., et al., Dockets 07-0585 (cons.).  Despite its exceptions to the contrary, AG has also 

acknowledged that the Commission allows recovery of the unamortized balance of prior rate 

case expense.  (AG Init. Br., pp. 37-38.) 

Further, no witness in this proceeding proposed that recovery of the unamortized balance 

of allowed prior rate case expense be denied.  In fact, AG/JM witness Smith expressly addressed 

the amortization period for prior rate case expense and made no recommendation to deny 

recovery of the unamortized balance of prior rate case expense.  (AG/JM Ex. 1.0, pp. 34-35.)  

Thus, this represents another attempt by the AG and Municipalities to have the Commission base 

its conclusion on something other than evidence of record, as discussed in Section II.A above. 

As the ALJPO correctly noted, AG’s contention that recovery of the unamortized balance 

of prior rate case expense violates the rule against single issue ratemaking should be rejected.  

The rule against single issue ratemaking requires that the Commission examine all elements of 



 

 - 36 - 

the revenue requirement formula to determine the interaction and overall impact any change will 

have on the utility’s revenue requirement.  BPI II, 146 Ill. 2d at 244.  All components of the 

revenue requirement, however, are under review in this rate case.  Therefore, this argument is 

inapplicable and should be rejected. 

Likewise, the ALJPO (pp. 69-70) correctly rejected the AG and Municipalities’ 

contention that recovery of an unamortized balance of prior rate case expense violates the rule 

against retroactive ratemaking.  IAWC is not proposing refunds of rates approved in the past or 

any surcharge.  As noted in the ALJPO, the Commission has routinely approved the recovery of 

the unamortized rate case expense from a prior rate case, and approved such recovery without a 

finding that it is improper retroactive or single issue ratemaking.  (ALJPO, p. 69; IAWC Reply 

Br., p. 23.) 

H. ALJPO Section V.I, “Current Rate Case Expense,” (ALJPO, pp. 70-78) 

Response to AG Exception 8 and Municipalities Exception 12 

AG and the Municipalities each take exception to the ALJPO’s conclusion that the 

Company should recover its just and reasonable current rate case expense, arguing that the test 

year level of current rate case expense approved by the ALJPO is unreasonably high.  (AG BOE, 

pp. 51-56; Muni. BOE, pp. 22-24.)  The AG and the Municipalities both recommend that 

IAWC’s level of rate case expense not be increased above what was allowed in the prior case, a 

recommendation that is not supported by the testimony of any witness (the Municipalities state 

that this position was recommended by AG/JM witness Mr. Smith (Muni. BOE, p. 42), but this is 

incorrect – Mr. Smith actually recommended that IAWC be allowed a 10% increase in rate case 

legal fees over the prior case and did not recommend that overall rate case expense be left at the 

level of IAWC’s prior case (AG/JM Ex. 1.0, p. 44)). 
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Both AG and the Municipalities point to an increase in IAWC’s requested level of rate 

case expense above what was allowed in the prior case, calling the increase unreasonable.  AG 

and the Municipalities, however, ignore the fact that IAWC’s proposed test year level of rate 

case expense is less than the amounts actually incurred by IAWC for its prior case.  (IAWC 

Reply Br., p. 26.)  Moreover, as the the ALJPO noted, extensive cost control measures related to 

rate case expense that have been implemented by IAWC, which AG and the Municipalities 

ignore in suggesting that IAWC has not taken action to limit its expenses in the rate case.  

(ALJPO, p. 77; IAWC Reply Br. P. 27; Ex. 7.00R2 (Rev.) (Bernsen Reb.), pp. 4, 9; 5.00SR 

(Grubb Sur.) p. 12.) 

As the ALJPO concluded (pp. 77-78), and as IAWC explained in its Initial (pp. 36-43) 

and Reply (pp. 26-31) Briefs, the Company’s requested level of rate case expense for the current 

case is a reasonable and accurate projection of necessary costs required to prosecute the current 

case, and should be recovered in rates.  Du Page Utility Co. v. Illinois Commerce Comm’n, 47 Ill. 

2d 550, 561 (Ill. 1971) (costs incurred by a utility to prepare and present a rate case are properly 

recoverable as an ordinary and reasonable cost of doing business).  IAWC’s projected level of 

rate case expense reflects careful analysis of prior case costs and incorporates cost-control 

measures implemented to minimize expenses.  (IAWC Reply Br., p. 27; IAWC Ex. 7.00R2 (Rev.) 

(Bernsen Reb.), pp. 4, 9; 5.00SR (Grubb Sur.) p. 12.)  In addition, as the ALJPO noted, Staff also 

concluded that the Company’s requested level of rate case expense is appropriate.  (ALJPO, p. 

77; Staff Init. Br., p. 15; IAWC Reply Br. p. 27.)  

AG also claimed in its exceptions that the Commission failed to address the justness and 

reasonableness of the Company’s proposed rate case expense under the Act.  However, these 

exceptions should be rejected, as the ALJPO expressly addressed this issue and specifically 
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concluded that these expenses are “just and reasonable” within the meaning of the Act.  (ALJPO, 

pp. 77-78.) 

AG further claimed in its exception that by approving the Company’s rate case legal 

expense, the Commission is sending a message that utilities like IAWC will have no reason to 

control costs.  (AG BOE, p. 53.)  As IAWC demonstrated, however, it has implemented several 

cost control measures.  Moreover, the ALJPO requires IAWC to document future cost control 

efforts “so that the Commission will have the opportunity to determine if such studies are cost-

effective before the costs are actually incurred and passed on to ratepayers.”  (ALJPO, p. 78.) 

The AG also suggests that shareholders can absorb any difference between IAWC’s 

budgeted levels of rate case expense in the prior case and the actual amount.  (AG BOE, p. 55.)  

As IAWC explained in its Initial Brief (p. 46), however this ignores the fact that under current 

Commission policy, the utility already does not recover the full cost of rate case expense:  rate 

case expense is “shared” between the utility’s shareholders and ratepayers because the 

unamortized balance of rate case expense is not included in rate base and so the utility does not 

earn a return on it.  Thus, utility shareholders already bear the carrying costs (the time value of 

money) associated with the unamortized rate case expense.  See Central Ill. Pub. Serv. Co. v. 

Illinois Commerce Comm’n, 243 Ill. App. 3d 421, 433-34 (Ill. App. Ct. 1993). 

The Municipalities also take exception to the ALJPO’s approved current rate case 

expense based on the allegation that IAWC failed to make more economical use of Service 

Company staff in prosecuting the rate case.  (Muni. BOE, pp. 22-24.)  As IAWC explained in its 

Initial (pp. 39-40, 42) and Reply (p. 29) Briefs, contrary to the Municipalities’ assertions, in-

house legal staff are actively involved in rate cases in a variety of areas (for example, 

coordinating discovery and planning for and attending public hearings).  (IAWC Ex. 5.00SR 
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(Grubb Sur.), p. 12.)  As explained by Mr. Grubb, however, the use of outside counsel is 

appropriate and allows the Company to save on the costs that would otherwise be incurred 

during the intervening periods between rate cases.  (IAWC Ex. 5.00R2 (Rev.) (Grubb Reb), pp. 

2-3.)  As Mr. Grubb explained, the Company has saved $6.2 million over the past nine years by 

using outside counsel rather than Service Company lawyers.  (IAWC Ex. 5.00SR (Grubb Sur), p. 

13.)  No witness in this proceeding challenged Mr. Grubb’s conclusions in this regard. 

The exceptions of the AG and the Municipalities further assert that the cost of the SCCS 

be disallowed because the Study did not comply with the Commission’s requirements as set forth 

in Docket 07-0507.  (AG BOE, p. 52; Muni. BOE, p. 23.)  However, the Commission rightly 

determined that the Company’s study represents a “reasonable effort to comply” with the Docket 

07-0507 Order and therefore “should not be eliminated from allowable rate case expense.”  

(ALJPO, p. 77.)  No witness in this proceeding challenged the methodology or results of the 

SCCS, or recommended that the Study’s costs be entirely disallowed.  As discussed in Section 

II.D, there is no basis for the AG, Municipalities and Bolingbrook’s contention that the SCCS 

did not comply with the 07-0507 Order.  Instead, these exceptions are further examples of 

attempts by AG and the Municipalities to have the Commission make findings not based on 

evidence (see Section II.A above).  Therefore, the Commission’s conclusion is correct and this 

recommendation should be rejected. 

The AG also continues to incorrectly assert that the cost of the SCCS is “outrageous” and 

should also be disallowed entirely for that reason.  (Of note, this position disregards the 

testimony of the AG’s own witness, Mr. Smith, who recommends that recovery for the Service 

Company Fee Study be limited to $366,000.  (AG/JM Exs. 1.0, pp. 44-45; 5.0, p. 43.))  As 

IAWC explained in its Initial (pp. 43-44) and Reply (p. 30) Briefs, the full cost of the SCCS is 
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justified.  Not only was the SCCS consultant selected as a result of a competitive bidding process, 

the SCCS is subject to cost control efforts.  (IAWC Ex. 7.00R2 (Bernsen Reb), pp. 6-7.) 

I. ALJPO Section VI.A, “Capital Structure,” (ALJPO, pp. 78-84) 

Response to AG Exception 9 

The AG takes exception to the ALJPO’s proportional reduction of long-term debt to 

account for the proposed increase in IAWC’s short-term debt.  (AG BOE, pp. 56-58.)  The AG 

recommends adjusting for an increase in short term debt by lowering IAWC’s common equity 

ratio only.  This, however, would have a negative impact on IAWC’s ability to obtain necessary 

capital on reasonable terms, as explained in IAWC’s Brief on Exceptions (pp. 8-14).  In its Brief 

on Exceptions, IAWC accepted that the test year level of short-term debt may exceed the level of 

0.15% that it proposed.  (IAWC BOE, p. 12.)  IAWC accordingly accepted the ALJPO’s 

conclusion (p. 84) that IAWC’s short-term debt ratio should be increased from 0.15%, and 

demonstrated that it should be increased to 2.64%.  (IAWC BOE, p. 14.)  This change in 

IAWC’s position addresses the AG’s concern that the short-term debt component of the capital 

structure be increased.  (AG BOE, pp. 56-57.)  However, as IAWC explained in its Brief on 

Exceptions, reducing IAWC’s projected common equity ratio to account for an increase in short-

term debt would impair IAWC’s ability to obtain capital on reasonable terms. 

IAWC is responsible for raising debt capital on its own behalf, and IAWC, therefore, is 

required to maintain a balanced capital structure that will allow it, in all economic conditions, to 

attract necessary capital at the lowest weighted average cost (“WACC”).  (IAWC Ex. 20.00SR 

(Kalinovich Sur.), p. 3.)  The cost of debt capital is directly correlated to the common equity 

ratio:  as the common equity ratio drops, the cost of debt rises.  (Id., pp. 9, 14.)  Increasing the 

proportion of debt in a utility’s capital structure increases the level of financial risk.  Therefore, 
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the balances of debt and common equity must be set at appropriate levels to allow IAWC to 

attract capital on reasonable terms.  (Id., p. 3.) 

IAWC’s projected common equity ratio of 48.63% was set to appropriately balance 

IAWC’s higher cost of common equity with the rising cost of debt that results when the common 

equity ratio declines.  (IAWC Ex. 20.00SR (Kalinovich Sur.), p. 4.)  This approach allows IAWC 

to attract debt and equity capital at the lowest WACC.  (Id.)  To ensure that IAWC will attract 

capital on reasonable terms, IAWC’s capital structure and cash flows should be designed to 

maintain at least a BBB+ credit rating, which the proposed common equity ratio of 48.63% 

should provide.  (Id., pp. 4-5.)  This proposed test year common equity ratio of 48.63% is 

consistent with the common equity ratios maintained by comparable water companies.  (IAWC 

Ex. 4.00SR (Rungren Reb.), pp. 10-12.)  It is also comparable to projected common equity ratios 

from Value Line Investment Survey, and to Staff’s data for the water industry.  (Id.; see also, 

IAWC BOE, pp. 10-12.)  These measures of the common equity ratios of comparable water 

companies, the common equity ratio proposed by IAWC, the common equity ratio adopted by 

the ALJPO, and the common equity ratios proposed by AG and the Municipalities, are set forth 

in the chart below:  
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Source  Common Equity Percentage 

ALJPO 47.33 

IAWC recommended  48.63 

Municipalities’ recommended3 45.52 

AG recommended 45.95 

Gorman Water Utility proxy (AUS 2009) 47.8 

Gorman Water Utility proxy (Value Line 2009) 51.3 

Staff witness Garlisch (1Q 2009) 48.88 

Ahern Water Utility proxy (AUS 2007) 49.45 

Value Line 2008 48.0 

Value Line 2009 49.0 

Value Line 2010 50.0 

Value Line 2012-2014 50.0 
 

As the chart demonstrates, AG’s (and the Municipalities’) proposed common equity ratio is well 

below the level required to allow IAWC to obtain capital on reasonable terms and well below the 

level of comparable utilities.  For the reasons discussed above, the AG’s proposal to reduce 

IAWC’s common equity ratio must be rejected. 

As IAWC explained in its brief on exceptions, the increase in short-term debt should 

result in a decrease in long-term debt only, so the test year common equity ratio remains at 

48.63%, with an overall debt percentage (short- and long-term) of 51.37%.  (IAWC BOE, p. 12.)  

IAWC’s exception regarding capital structure thus addresses the AG’s concerns regarding short 

term debt, but in a manner that maintains IAWC’s ability to attract capital on reasonable terms. 

                                                 
3 The Municipalities do not specify a common equity ratio, but their proposed exception language contains 

a short-term debt ratio of 3.26% and indicates that IAWC’s common equity ratio should be reduced to reflect this 
adjustment.  (Muni. BOE Appendix, Exception No. 10, p. 39.) Reducing IAWC’s 48.63% common equity ratio to 
reflect a 3.26% short-term debt ratio produces a common equity ratio of 45.52% (48.63% - (3.26% - 0.15%)) = 
45.52%. 
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Response to Municipalities Exception 10 

The Municipalities take exception to the ALJPO’s recommendation that IAWC’s short-

term debt ratio be increased to 2.83%, because it apparently is not a high enough increase.  The 

Municipalities request that the ratio be increased to 3.26%.  (Muni. BOE, pp. 19-21.)  The 

Municipalities suggest in their proposed exceptions language that only the common equity 

component of the capital structure be reduced to accommodate the increase in short-term debt.  

(Muni. BOE Appendix, Exception No. 10, p. 39.)  This indicates that the Municipalities propose 

reducing the common equity component to 45.52% (see chart and Footnote 3 above).  However, 

the Municipalities’ recommended short-term debt ratio is far higher than would be reasonable in 

this case, while the corresponding suggested reduction in common equity would impair IAWC’s 

ability to obtain capital on reasonable terms, for the reasons discussed above and in IAWC’s 

Brief on Exceptions.  As IAWC explained in its Brief on Exceptions (pp. 13-14), IAWC accepts 

that an increase in the level of short term debt may be required, but such increase cannot reduce 

IAWC’s test year common equity ratio.  IAWC has proposed a level of test year short-term debt 

of 2.64%, which for the reasons given in IAWC’s Brief on Exceptions (pp. 8-14), is reasonable 

and appropriate.  The Municipalities’ request that the short term debt ratio be increased to 3.26%, 

on the other hand, is significantly higher than the ALJPO’s recommendation (by over 40 basis 

points), and should be rejected. 

The Municipalities also takes exception to the proposed cost of short-term debt.  This part 

of Municipalities Exception 10 is addressed in the next section, in conjunction with AG 

Exception 10. 
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J. ALJPO Section VI.B, “Cost of Debt,” (ALJPO, pp. 85-86) 

Response to AG Exception 10 and Municipalities Exception 10 

Although the ALJPO finds that a 1.0% cost of short-term debt, based on projected costs, 

is reasonable, both the AG and the Municipalities argue that the ALJPO should reduce that rate 

by over 65 basis points to the current cost of short-term debt, 0.3437%.  As the ALJPO (p. 85) 

notes, IAWC initially projected a test year cost of 1.97% for short-term debt.  Staff calculated a 

0.9961% cost in briefing, but then accepted IAWC’s proposed 1.97% cost rate.  (ALJPO, p. 85.)  

IIWC proposed a cost rate of 1.0% as well, and the ALJPO adopted 1.0% as “the most 

reasonable cost rate proposed,” noting that there was no practical difference between IIWC’s 

proposal and Staff’s calculation.  (ALJPO, p. 86.)  Staff, IAWC and IIWC accept this conclusion 

of the ALJPO.  Bolingbrook also adopts a 1.0% cost rate for short-term debt.  (Bol. BOE, p. 15.)  

The Municipalities contest this figure on the basis that Staff “did not conduct serious analysis” of 

the cost of short-term debt (Muni. BOE, p. 20), and the AG similarly suggests that the cost rate 

bears more scrutiny because given the increase in short-term debt advocated by the ALJPO, the 

cost rate is now “more significant.”  (AG BOE, p. 58.) 

Both AG and the Municipalities, however, overlook the fact that the 1.0% short term debt 

cost rate recommendation was made by IIWC in conjunction with IIWC’s recommended short-

term debt ratio of 2.83%, which also forms the basis for the ALJPO’s determination on short-

term debt ratio (though, as explained in IAWC’s Brief on Exceptions (pp. 13-14), the appropriate 

projected percentage of short-term debt is 2.64%).  (IIWC Ex. 1.0, p. 12, Table 3.)  In briefing, 

IIWC remained consistent in its recommendation, noting that if the Commission chose to use 

forecast data to determine the cost rate (as it has done here), it should approve a cost rate of “not 

more than 1%.”  (IIWC Init. Br., p. 21.)  The record thus fully supports use of the 1.0% cost rate 
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for short term debt in conjunction with a higher ratio of short-term debt in the capital structure 

and AG and the Municipalities exceptions in this regard should be rejected. 

K. ALJPO Section VI.C, “Cost of Common Equity,” (ALJPO, pp. 86-110)  

Response to IIWC Exception 3 

IIWC takes exception to the ALJPO’s conclusion (p. 110) that Staff’s proposed cost rate 

of 10.38% for common equity is appropriate for purposes of this case.  While IIWC would prefer 

that the cost rate be adjusted down to 10% (IIWC BOE, p. 17), the evidence shows that the 

ALJPO has (subject to IAWC’s exception demonstrating that a 21 basis point upward adjustment 

is required for financial risk (IAWC BOE, pp. 16-18), selected a reasonable rate of return on 

equity. 

The ALJPO adopts Staff’s cost-rate recommendations over those of IIWC.  As the 

ALJPO (p. 109) makes clear, while Staff and IIWC’s recommendations are “somewhat similar,” 

as between the two, the Staff proposal is “better suited for use in this proceeding.”  (Id.)  Staff’s 

recommendation is a range of cost rates from 10.04% to 10.72%.  (Staff Init. Br., p. 23-24.)  The 

midpoint of this range, 10.38%, is the cost rate chosen by the ALJPO.  (ALJPO, p. 110.) 

In exceptions briefing, IAWC signified its general acceptance of Staff’s recommended 

cost rate and agreed that “no adjustment should be adopted for business risk.”  (IAWC BOE, p. 

14.)  IAWC explained, however, that a 21 basis-point adjustment for financial risk is required, 

for a common equity cost rate of 10.59%.  (IAWC BOE, p. 18.)  Since investors require a greater 

return for bearing greater risk, an upward adjustment is required so that the common equity cost 

rate allowed for IAWC matches IAWC’s greater financial risk as compared to Staff’s proxy 

group.  (IAWC Exs. 8.00 (Rev.) (Ahern Dir.), p. 42; 8.00R1 (Rev.) (Ahern Reb.), pp. 7-8; 

8.00SR (Rev.) (Ahern Sur.), pp. 5-6.) 
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IIWC’s suggestion that the Commission adopt 10% cost rate for common equity in this 

proceeding is not reasonable.  As the ALJPO correctly observes, even AG/JM witness Mr. Smith 

recommends a higher common equity cost rate than IIWC, i.e., 10.19%.  (AG/JM Ex. 5.1, (Smith 

Reb.) p. 8; Schedule D.)  Thus, IIWC’s proposal is the lowest of IAWC, Staff, and AG, and is 

nearly 40 basis points below the ALJPO’s recommended cost rate, despite the fact that the 

evidence shows that, because of the need to account for IAWC’s financial risk, the ALJPO’s 

recommended rate of 10.38% should actually be adjusted higher.  (IAWC BOE, p. 15.) 

Nor is IIWC correct in asserting (IIWC BOE, p. 18) that utility bond yield trends should 

cause IAWC to receive a lower common equity cost rate than in Docket 07-0507.  As IAWC has 

explained, bond yield rates have not factored into the Commission’s prior cost-of-equity 

determinations.  (IAWC Ex. 8.00R2 (Rev.) (Ahern Reb.), p. 26.)  Moreover, as Ms. Ahern 

explained, an analysis of the Commission’s conclusions in the Docket 07-0507 Order shows that 

under the findings and assumptions of that Order, IAWC’s common equity cost rate in the instant 

proceeding should be at least 10.40%.  (IAWC Ex. 8.00R2 (Rev.) (Ahern Reb.), pp. 26-27.)  

IIWC’s suggested 10.00% cost rate should therefore be rejected, and Staff’s proposed 10.38% 

cost rate, adjusted upward by 21 basis points to account for IAWC’s greater financial risk as 

compared to Staff’s utility sample, should be used in this case. 

Response to CUB Exceptions 1 & 2 and AG Exception 114 

The ALJPO determined, “IAWC’s cost of common equity is in the range of 10.04% to 

10.72%.” (ALJPO, p. 110.)  As explained above, IAWC accepts the ALJPO’s conclusion in this 

regard, subject to the financial-risk adjustment of 21 basis points that is necessary to account for 

                                                 
4 AG Exception 11 simply requests the Commission to “support the cost of common equity proposed by Christopher 
Thomas of the Citizens Utility Board.”  (AG BOE, p. 60.)  AG does not specify the actual cost rate it supports, and 
does not provide any proposed amendatory language.  Accordingly, IAWC’s response to CUB’s Exceptions 1 & 2 
effectively respond to AG Exception 11 as well. 
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IAWC’s unique and higher financial risk (as compared to Staff’s sample).  CUB takes exception 

to this determination, and argues that the Commission should instead approve a cost rate that is 

significantly lower (if indeterminate, as explained below).  CUB’s recommendation should be 

rejected for two reasons – because it is based on a methodology and assumptions that the 

Commission has unequivocally rejected, both here and before, and because as briefed, CUB’s 

recommendation is internally inconsistent and contradictory. 

CUB does not specify precisely what alternate cost of common equity CUB is supporting.  

In its Brief on Exceptions, CUB variously asserts that IAWC’s cost of common equity should be 

either 6.67% (p. 1) or 7.44% (p. 8); that the weighted average cost of common equity should be 

either 4.91% (p.8), 7.44% (p. 5), or possibly 3.52% (p. 8); and that the Company’s overall rate of 

return should be 6.62% (p. 5), 6.66% (p. 7), or possibly 8.05% (p. 8).  This lack of precision 

makes it impossible to discern CUB’s actual recommendation, since the proffered choices span a 

broad range of rates.  In one instance, CUB recommends a “weighted average cost of common 

equity” (i.e., the cost of common equity multiplied by the percent of common equity in the 

capital structure) of 7.44%.  (CUB BOE, p. 7.)  This would incongruously suggest a return on 

common equity of 15.72%, even at the lower-than-correct common equity ratio of 47.33% used 

in CUB’s calculations.5  With respect to CUB’s calculation, it should be noted that IAWC’s 

proposed weighted average cost of common equity is 5.15%.  (IAWC BOE, Appendix A, p. 8.) 

Regardless of the confusion in CUB’s brief, however, the ALJPO makes clear that: 

“CUB witness Thomas’ proposal, based on his DCF and CAPM analyses, will not be adopted.”  

(ALJPO, p. 109.)  As IAWC has explained, CUB’s reliance upon historical, sustainable, 

fundamental growth is inconsistent with the prospective nature of both ratemaking and the cost 

                                                 
5 Weighted Cost of Common Equity = Cost Rate x Common Equity Ratio, and 7.44 = 15.72% x 47.33. 
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of capital.  (IAWC Init. Br., p. 98.)  The ALJPO agrees, stating that CUB’s calculations are 

“overly dependent on historical data.”  (ALJPO, p. 109.) 

CUB witness Thomas’ use of unadjusted betas introduces a flaw into his methodology by 

excluding the impact of systematic risk, which is largely beyond management control and, 

therefore, cannot be disregarded under the assumption that the utility can actively reduce such 

risk.  (IAWC Ex. 8.00R2 (Rev.) (Ahern Reb.), pp. 12-13.)  As the ALJPO (p. 109) correctly 

notes, “inclusion of an accurately calculated beta adjustment . . . properly reflects the effect of 

systematic or market risk on a forward-looking basis,” while “proposals to rely on unadjusted 

betas have been previously rejected by the Commission.”  As suggested, the Commission has 

long held this perspective on unadjusted betas, and has regularly rejected their use.  See, e.g., 

Docket 07-0507, Order, p. 88 (explaining that the Commission has “reviewed the testimony and 

arguments offered by CUB in favor of using unadjusted betas and does not find them 

convincing.”) 

CUB’s analysis is also non-standard because it uses a multi-stage growth model in its 

DCF calculations.  In its recent order in Peoples/North Shore, Docket 09-0166, the Commission 

confirmed that “[t]he constant growth model has been favored by the Commission for years,” 

and rejected the position that “the non-constant growth form of the model must be used any time 

it can be claimed that analyst growth rates are not sustainable.”  Here, a non-constant multi-stage 

growth model is being employed by CUB.  Here, as in Peoples, the Commission should reject 

the results of such a model and continue to support the determinations of the favored constant 

growth model employed by IAWC. 

IAWC also maintains that CUB witness Mr. Thomas’ use of a circular and fundamentally 

flawed DCF analysis that ignores relevant data and literature, and his use of CAPM calculations 
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that the Commission has already rejected, render Mr. Thomas’ proposed cost of common equity 

inaccurate, which proposal should thus be excluded from further consideration.  (IAWC Reply 

Br., p. 75.)  The ALJPO correctly agrees that “the results of Mr. Thomas’ analyses are less 

reliable than those presented by other parties for purposes of this proceeding.”  (ALJPO, p. 109.)  

CUB’s proposal on exception, which is neither specific, consistent or reliable, should be 

disregarded. 

Response to Bolingbrook Exception 2 

The Village of Bolingbrook takes exception to the ALJPO’s proposed cost rate for 

common equity of 10.38%, and proposes that the rate be lowered to 8.74% (an amount not 

recommended by any witness in this proceeding).  (Bol. BOE, p. 14.)  Bolingbrook’s basic 

contention in support of this lower rate is that “[t]he record in this case contains substantial 

evidence that IAWC’s business affairs are inefficiently managed and operated, especially when 

compared with municipally owned utilities (MOU’s)6.”  (Id., p. 9.)  Because this assertion is 

unsupported by law or the testimony of any witness, Bolingbrook’s proposed 8.47% cost of 

common equity must be rejected.  IAWC submits that Bolingbrook’s recommendation in this 

regard is another attempt by counsel to have the Commission make findings not based on 

evidence, as discussed in Section II.A above. 

Bolingbrook relies on the dicta statement in Island Lake Water, 65 Ill. App. 3d 853 

(1978), that, in theory, a utility could be awarded a lower rate of return if inefficiency caused its 

lack of funds.  Island Lake Water, however, does not support Bolingbrook’s position.  In that 

case, the Commission had rejected a utility’s rate increase because, the Commission felt, the 

utility’s rates were higher than those of other utilities, and it did not provide value for service.  

                                                 
6 Bolingbrook’s reliance on comparisons to MOUs in this regard is also improper, as discussed in Section 

II.A above. 
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The Commission, however, provided no explanation for its conclusions.  Id., at pp. 856-57.  On 

appeal, the court made clear that the record must provide “substantial support” that inefficiency 

exists, and is the cause of the “lack of funds” (i.e., the need for a rate increase).  Id., at p. 856.  

Significantly, the court noted that the Commission finding that proposed rates that would have 

been “‘virtually’ the highest in the state” did not, without actual evidence or explanation, suffice 

to support a rejection of a utility’s rates.  (Id.)  The court then rejected the Commission’s 

findings as lacking in both explanation and evidentiary support and remanded the decision.  Id., 

at pp. 859-60. 

Bolingbrook’s argument devolves to the assertion that because IAWC has higher rates 

than MOUs, therefore IAWC must be inefficient.  As Island Lake Water shows, without 

evidentiary support, that conclusion is baseless.  As discussed above (Section II.A), the record in 

this proceeding makes it abundantly clear that MOUs and IOUs have wholly different cost and 

rate structures, with the result that a comparison of the costs or rates of IAWC with those of 

MOUs says nothing about IAWC’s relative level of efficiency.  Despite its refrain that IAWC is 

being inefficient in its business affairs, Bolingbrook makes only conclusory allegations 

unsupported by the record.  It does not identify any specific inefficiencies in IAWC’s business 

operations and affairs.  It does not identify any specific costs that are improper or represent 

inefficiency.  It does not identify any projects, policies, or procedures that might be inefficient.   

As Bolingbrook’s failure to cite to the record amply demonstrates, there is no evidence 

that “IAWC’s business affairs are inefficiently managed and operated.” (Bol. BOE, p. 9.)  

Moreover, Bolingbrook ignores the substantial record evidence provide by IAWC of its cost-

control and efficiency measures.  Ms. Teasley detailed IAWC’s cost-control measures, including 

budget and planning controls, regular performance evaluations, continuous process adjustments, 
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strategic sourcing, use of a national call center, minimization of chemical usage via treatment 

optimization, lowering power and chemical costs via bulk, national-level purchasing,  

replacement of power-hungry electric pumps, management of insurance costs, and various other 

markers of efficient business operations.  (IAWC Ex. 1.00 (Teasley Dir.), pp. 22-26; IAWC Ex. 

1.00SR (Rev.) (Teasley Sur.), pp. 2-3.)  Ms. Teasley testified that IAWC will use qualified 

outside service providers to ensure use of “the most cost-effective and qualified source for 

required services.”  (IAWC Ex. 1.00 (Teasley Dir.), p. 17.)  Ms. Teasley explained that IAWC 

conducts “a detailed review of the Service Company bills and cost allocations,” and regularly 

monitors Service Company billing.  (IAWC Ex. 1.00 (Teasley Dir.), p. 22.)   

Similarly, IAWC witness Norton described various IAWC efficiency measures, such as a 

reliability-centered maintenance program, a computerized asset management system, and a 

program to monitor unaccounted-for water.  (IAWC Ex. 2.00 (Rev.) (Norton Dir.), p. 3-4.)  She 

detailed the Capacity Management Operations Maintenance wastewater program, which is 

expected to “improve [IAWC’s] collection systems performance, reduce sanitary sewer 

overflows, reduce equipment and operational failures, extend the life of our systems and 

equipment, and provide measures to correct problem areas.”  (IAWC Ex. 2.00 (Rev.) (Norton 

Dir.), p. 4.) 

IAWC witness Kaiser further explained how IAWC’s flexible and comprehensive 

planning process ensures optimal capital investment and prioritization of capital projects.  

(IAWC Ex. 3.00 (Kaiser Dir.), pp. 3-4.)  IAWC witnesses Kerckhove, Grubb, and John Young 

also addressed various aspects of IAWC’s business operations, and its efforts to deploy resources 

efficiently and cost-effectively.  (See generally, IAWC Exs. 6.00 (Kerckhove Dir.); 5.00 (Grubb 

Dir.); 12.00 (J. Young Dir.).)  Therefore, Bolingbrook is simply incorrect that “there is 
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absolutely no evidence whatsoever in this record of any efficiency measures taken by IAWC to 

reduce costs while maintaining adequate service.” (Bol. BOE, pp. 10-11.) 

For these reasons, Bolingbrook’s exceptions on rate of return should be rejected. 

L. ALJPO Section VII, “Cost of Service,” (ALJPO, pp. 110-148) 

Response to IIWC Exception 4 

IIWC takes exception to the ALJPO’s acceptance of the demand factors developed by the 

Company for the purposes of developing the cost of service for Zone 1 and Zone 1 with 

Champaign.  (IIWC BOE, pp. 22-28.)  IIWC instead proposes an across-the-board rate increase 

for Zone 1 with Champaign, alleging that the Zone 1 with Champaign demand factors are not 

cost-based and that the ALJPO finds the demand factors were “incorrect.”  IIWC appears to 

believe, as it argued in its Briefs, that the COSS is flawed because IAWC did not develop rate-

area specific demand factors for Zone 1 and Zone 1 with Champaign.  As IAWC explained in its 

Initial Brief (p. 126), however, IAWC has provided in the Capacity Factor Report demand 

factors for each district for which a rate increase is sought.  (IAWC Ex. 13.00R2 (McKinley 

Reb.), pp. 2-3.)  The fact that IAWC proposes to consolidate certain districts into Zone 1 for rate 

design purposes (namely, moving towards the goal of single tariff pricing), does not change the 

fact that the appropriate approach was to develop demand factors for each district.  (Id.)  Actual 

demand data for SPSPSB, Sterling, and Champaign (the components of Zone 1 and Zone 1 with 

Champaign) was combined and appropriately weighted in order to produce both cost allocation 

factors and capacity factors by customer class for the new Zone 1 and the proposed Zone 1 with 

Champaign.  (IAWC Ex. 13.00R2 (McKinley Reb.), p. 4, Table 1. )  As the record shows, the 

cost allocation factors do not significantly change between the various rate area configurations.  

(Id.)  Additionally, changes to the demand factors to account for the addition of Champaign into 

Zone 1 resulted in no material impact to the COSS.  (IAWC Ex. 13.00R2 (McKinley Reb.), p. 7.)  
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The ALJPO agrees that the demand factors “vary only immaterially” from any “correct” demand 

factors proposed by IIWC.  (ALJPO, pp. 145-146.)   

IIWC also takes exception to the Commission’s allocations for purchased power cost, 

alleging that the use of the COSS’s Factor 6 to allocate these costs does not reflect seasonal 

power price variations.  However, as explained at length in the Company’s Initial (pp. 126-128) 

and Reply (pp. 92-93) Briefs, the Company has obtained contract pricing for 80% of its test year 

electric supply, which gives the Company fixed pricing throughout the contract term, rather than 

seasonal rates as were charged with the previous contracts.  Thus, there are no seasonal price 

differentials for power supply costs.  IAWC agrees with the ALJPO’s conclusion that this 

proposal is therefore not appropriate.  (ALJPO, p. 148.)  IAWC also agrees with the ALJPO that 

IIWC’s proposal that the Commission investigate the Company’s power procurement policies 

would be an inefficient use of both the Company’s and the Commission’s resources.  (Id., p. 148.) 

Response to Staff Exception 1 

Staff takes exception to the ALJPO’s discussion of its cost of service allocations.  (Staff 

BOE, pp. 2-4.)  In particular, Staff claims that the ALJPO mischaracterized Staff’s testimony, 

improperly indicating that Staff witness Mr. Lazare had advocated an across-the-board rate 

increase, when Mr. Lazare’s actual intent was to advocate increasing the allocations to each class 

across the board. 

Staff’s presentation of this proposal is not fully explained.  Mr. Lazare testified that, 

“Revenue increases or decreases should be allocated among rate classes on an equal percentage, 

across-the-board basis.”  (Staff Ex 13.0, p. 2.)  He also testified that rates should be designed on 

the merits of individual proposals.  Mr. Lazare does not explain, however, how individual rates 

should be designed in the absence of a reliable cost of service study.  That is to say, if the 



 

 - 54 - 

demand factors are not reliable, the cost of service study must also be unreliable, leaving open 

the question of how to design individual rates under Mr. Lazare’s proposal.  In any event, the 

ALJPO correctly found that the demand factors and the cost of service study were reasonable for 

this case, and so Staff’s proposal can be rejected.  (ALJPO, p. 146.) 

Response to Staff Exception 2 

Staff takes exception to the ALJPO’s finding that the Company’s cost studies should be 

used for ratemaking in this case.  (Staff BOE, pp. 4-6.)  Staff claims that the ALJPO’s 

determination is not sufficiently supported, asserting that the only support for the studies’ use is 

the newness of the data contained therein, the inconsistencies in Staff witnesses’ testimony, and 

the qualifications and credibility of Company witness Mr. McKinley, who conducted the studies.  

(Id.)  Staff’s exception is baseless. 

Staff ignores the large volume of data supporting the cost of service studies.  First, Staff’s 

exception ignores the Company’s detailed explanation of how its demand factors were developed 

under the methodology approved by the Commission in Docket 08-0463 (IAWC Exs. 13.00 

(McKinley Dir.); 13.01R1; 13.02; see IAWC Init. Br., pp. 105-128; Reply Br., pp. 77-93.)  Staff 

additionally ignores its stated support in this and other rate case proceedings for the base-extra 

capacity method, utilized in IAWC’s cost of service studies.  (Staff Ex. 6.0, p. 2; Docket 07-0507 

Order, p. 108; IAWC Ex. 9.00R1 (Herbert Reb.), pp. 1-2.)  The ALJPO makes clear that it 

approved the Company’s cost of service studies because they are the most reasonable alternative 

available.  (ALJPO, pp. 145-146.)  While the inconsistency of Staff’s proposals and the expertise 

of Mr. McKinley support the reasonableness of the ALJPO’s decision, it is also clear that these 

facts alone do not provide the basis for that decision.  
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Response to Staff Exception 3 

Staff takes exception to the ALJPO’s rejection of Mr. Lazare’s proposal that the 

Company conduct a coincident peak demand study.  (Staff BOE, pp. 6-7.)  Staff also argues that 

the ALJPO should explicitly state that Mr. Lazare’s proposal is “reasonable.”  (Id.) 

However, Staff supported the use of a base-extra capacity method that utilizes non-

coincident peak demands to measure the cost of service in this and prior rate case proceedings 

(Staff Ex. 6.0, p. 2; Docket 07-0507 Order, p. 108; IAWC Ex. 9.00R1 (Herbert Reb), pp. 1-2).  

Staff’s exception is entirely without precedent, as there is no evidence in the record of any water 

or wastewater utility in Illinois, or any other jurisdiction, performing a cost of service study 

based on coincident capacity factors.  As the ALJPO (p. 146) states, “The Commission notes that 

cost of service studies it has relied on in numerous water rate cases have utilized non-coincident 

demand and this seemed to be something of a water utility industry approach.  While the 

Commission understands Mr. Lazare’s position, it is reluctant to direct IAWC, or any water 

utility, to incur the costs associated with a methodology it has never approved.”  (IAWC notes 

that this rationale is consistent with IAWC’s Exception 6, pointing out that use of a direct 

demand study has not been required by the Commission (IAWC BOE, pp. 19-26).)  IAWC 

agrees that this is the proper conclusion.  (IAWC Init. Br., p. 125; Reply Br., p. 90.)  Furthermore, 

as discussed in the Company’s Initial Brief, the use of non-coincident peak demand allows the 

Company to equitably allocate the cost of service.  (IAWC Init. Br., pp. 123-125; Reply Br., p. 

90.) 

Staff’s proposal fails to address the subjectivity inherent in deriving respective classes’ 

usage from coincident peak demand.  As discussed in the Company’s Initial (p. 125) and Reply 

(pp. 90-91) Briefs, allocation of costs using coincident peak demand would require the Company 
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to “estimate what each class’ usage was on a specific day.”  Staff failed to counter this point in 

its Initial and Reply Briefs.  (Staff Init. Br., pp. 69-71; Reply Br., pp. 14-25.)  Though Staff does 

state that coincident peak demands are utilized to measure cost of service by Illinois electric and 

gas utilities (Staff Init. Br., p. 71), Staff does not address the lack of operational similarities 

between water and gas and electric utilities in making its recommendation. 

As a result, the Commission should reject Staff’s exception arguing that the Commission 

order the Company’s next cost of service study based on coincident peak demand.   

M. ALJPO Section VIII.C, “Customer Charges for 5/8 Inch Meters” (ALJPO, 
pp. 154-167) 

Response to AG Exception 12 and Municipalities Exception 5 

Both the AG and the Municipalities take exception to the ALJPO’s approval of the 

Company’s proposed customer charge.  AG argues that the customer charge is too high, while 

the Municipalities argue that it is too high and contains items not properly included in the 

customer charge.  (AG BOE, pp. 60-67; Muni. BOE, pp. 11-12.)  As noted in the ALJPO, all 

items included in the approved customer charge are properly considered customer-related costs, 

and therefore, consistent with the Commission’s directive, can be recovered through the 

customer charge.  (ALJPO, p. 116.)  Moreover, as explained in the Company’s Initial (pp. 140-

141) and Reply (p. 94) Briefs, in the Docket 07-0507 Order, the Commission directed IAWC to 

consider, in designing rates, the recovery of more fixed costs through the customer charge. 

AG and Municipalities seek to exclude certain properly included items from the customer 

charge.  As the Commission explained, however, “the types of costs included in IAWC’s 

calculations appear to be a more accurate representation of fixed costs to be properly recovered 

through the customer charge.”  (ALJPO, p. 166.)  Though arguing that the customer charges 

improperly contain overhead or administrative costs, the Municipalities have offered no basis on 
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which to conclude that items such as general supplies and administrative salaries are not 

customer-related (given that, for example, such costs do not vary by the amount of water used).  

AG and the Municipalities also ignore the Commission’s past findings that administrative and 

general costs can properly be included in the fixed customer charge.  MidAmerican Energy 

Company, Docket 01-0696 Final Order, p. 37 (Sept. 11, 2002). 

The Municipalities also suggest that the Company’s fixed customer charge, developed in 

accordance with the Commission’s directive in Docket 07-0507, is unduly burdensome to low-

income ratepayers.  (Muni. BOE, p. 12.)  The Municipalities ignore the Commission’s preference 

for inclusion of all fixed costs in the customer charge, as well as the Company’s many efforts to 

otherwise minimize costs.  (IAWC Exs. 1.00 (Teasley Dir.), pp. 17-26; 2.00 (Rev.) (Norton Dir.), 

pp. 3-4; 3.00 (Kaiser Dir.), pp. 3-4.) 

AG and the Municipalities further suggest that increasing the customer charge will 

discourage water conservation by ratepayers.  (AG BOE, pp. 60-61; Muni. BOE, p. 11.)  Neither 

AG nor the Municipalities cites any evidence on the record to support this argument, as no 

witness testified that increased customer charges, or the customer charges proposed by IAWC, 

would discourage conservation.  Because there is no evidentiary support for this assertion, the 

Commission should disregard it. 

Response to Municipalities Exception 6 

The Municipalities take exception to the customer charge approved in the ALJPO for 

Champaign.  (Muni. BOE, pp. 12-13.)  First, the Municipalities allege that the ALJPO eliminates 

the customer charge differential between Champaign and other Zone 1 districts.  (Id., p. 13.)  The 

Municipalities also take exception to the customer charge for Champaign being set higher than 

the calculated customer cost.  (Id.) 
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The Municipalities’ first argument is factually incorrect.  As shown in the ALJPO (p. 

167), the ALJPO’s proposed customer charges reflect a customer charge differential between 

Champaign (and Sterling) and Zone 1.  The approved customer charges are $14.50 for 

Champaign and Sterling, and $16.00 for the rest of Zone 1.  (ALJPO, p. 167.)  Because the 

Municipalities’ argument is in error, the Commission should disregard it. 

The Municipalities’ second argument is that Champaign is singled out as the only district 

in which the customer charge is set higher than the calculated cost.  The Municipalities claim 

that there is “no explanation” in the ALJPO for this second differential.  (Muni. BOE, p. 13.)  In 

alleging this, the Municipalities ignore the ALJPO’s detailed explanation of the enumerated 

factors considered by it in setting the customer charge.  (ALJPO, p. 167.)  Furthermore, the 

Municipalities appear to argue that the customer charge should be set at cost for all districts by 

pointing to the absence of any district in which charge and cost are equal.  (Muni. BOE, p. 13.)  

This argument would lead to dramatic increases in customer charges for every district other than 

Champaign, including increases of over 270% for South Beloit (from $6.92 to $19.29) and 

Lincoln (from $7.91 to $21.61).  No witness or party suggested such a result was appropriate.  

Because the Municipalities’ second argument is groundless, the Commission should reject their 

exception. 

N. ALJPO Section VIII.D, “Residential Usage Rate Structure – Declining Block 
Versus Single Block” (ALJPO, pp. 168-172) 

Response to AG Exceptions 13 and 14 

In its brief on exceptions, AG asserts that the ALJPO’s acceptance of IAWC’s proposal 

to impose a single-block residential structure, while permitting multi-family dwellings outside of 

Chicago Metro to request re-classification as non-residential, is inconsistent.  (AG BOE, p. 68.) 

AG also states that “[t]he People do not oppose a uniform residential block structure, provided 
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residential multi-unit buildings in Chicago Metro and in IAWC’s other service territories have 

the same option to take service under the declining block either as residential or as commercial 

customers.” (Id., p. 69.) 

As the Company’s Initial Brief explained, the declining block rate structure would allow 

large usage residential customers to pay more favorable rates for discretionary water use, such as 

lawn watering.  (IAWC Init. Br., p. 143.)  The ALJPO correctly concluded that a declining block 

structure fails to provide proper price signals to encourage conservation.  (ALJPO, p. 173.)  AG 

generally agrees with this assessment.  (AG BOE, p. 68.) (“This conclusion is correct as far as it 

relates to ordinary residential customers.”)  No party appears to oppose a single residential block. 

Additionally, the ALJPO requires IAWC, upon request, to re-classify multi-family 

buildings outside of Chicago Metro as non-residential to retain the declining block structure.  

(ALJPO, p. 173.)  AG proposes that, in the interests of uniformity, the ALJPO be “modified 

either to eliminate the declining residential block or to make a declining block available to large 

residential buildings that use water a [sic] higher, commercial levels.”  (AG BOE, p. 69.)  IAWC 

does not oppose allowing multi-family residential buildings throughout IAWC’s service areas to, 

on request, opt into a non-residential classification and a declining block structure. 

Finally, with respect to AG Exception 14, should the Commission accept AG’s proposal 

to allow multi-family buildings throughout IAWC’s service areas to opt into the commercial 

class declining block structure, IAWC would not oppose AG’s proposal to remove the 

requirement that IAWC review its multi-family residential customers regarding their customer 

classification.   
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O. ALJPO Section VIII.E, “Across the Board Increase Proposal for 
Consumption Charges,” (ALJPO, pp. 173-175) 

Response to IIWC Exception 5 

As discussed in the Company’s response to IIWC Exception 4, the COSS presents 

reasonable results which comply with the Commission-approved methodology of Docket 08-

0463.  IIWC takes exception to the ALJPO’s conclusions and proposes an across-the-board rate 

increase instead of using the COSS results.  (IIWC BOE, pp. 28-30.)  IIWC’s concerns about the 

COSS are the result of a misreading of the capacity factors for Zone 1 and Zone 1 with 

Champaign.  As IAWC explained in briefing, there is no basis for concern regarding inclusion of 

Champaign in Zone 1 with respect to the COSS, as any variance between Zone 1 and Zone 1 

with Champaign is immaterial.  (See IAWC Init. Br., pp. 105-110, 126; Reply Br., p. 99.)  The 

Company agrees with the ALJPO that IIWC’s concerns on this issue have been fully addressed, 

and so there is no merit to this exception.  (ALJPO, pp. 174-175.) 

P. ALJPO Section VIII.G, “Private Fire Charges” (ALJPO, PP. 176-179) 

Response to Municipalities Exception 8 

The Municipalities take exception to the ALJPO’s rejection of its proposal to reduce 

private fire charges in the Chicago Metro district.  (Muni. BOE, p. 15.)  In its brief on 

exceptions, the Municipalities erroneously argue that IAWC is recovering a 38% profit on 

private fire charges and that the ALJPO rests its decision on an assertion that “someday IAWC’s 

costs for the service will increase to the level the charge is recovering.”  (Muni. BOE, p. 15.)  

These arguments are wrong and misapprehend the record and the nature of rate making. 

Although IAWC’s ultimate goal is to set cost-based rates, in some areas IAWC’s rates 

recover more than the cost of service, while in other areas the rates recover less.  IAWC does not 

recover a “profit” through private fire charges; rather, IAWC recovers its total revenue 
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requirement, which includes revenues from private charges as well as public fire charges, base 

rates and other charges.  (IAWC Reply Br. p. 101.)  As Staff witness Mr. Rukosuev testified, any 

reduction of the private fire charge in Chicago Metro would in turn necessitate allocation of that 

portion of the revenue requirement to other charges or customer classes, possibly creating 

adverse bill impacts for other customers.  (Staff Init. Br., p. 85.)  Thus, the record shows that the 

Municipalities’ assertion that IAWC is earning a “profit” on Chicago Metro private fire charges 

is simply wrong.  Based on this evidence, the ALJPO correctly concludes, that “reducing private 

fire protection charges at this time would adversely impact other customers” and declines to 

adopt the Municipalities’ position.  (ALJPO, pp. 178-179.) 

Further, the Municipalities’ reliance on 220 ILCS 5/9-223(a) is misplaced.  (Muni. BOE, 

p. 16.)  This statute authorizes a charge to recover a “reasonable portion of the cost of providing 

the capacity, facilities and the water necessary to meet the fire protection needs of any 

municipality or public fire protection district” (emphasis added) as a fixed fee, and requires that 

such fixed fee be “shown separately on the utility bill of each customer of the municipality or 

fire protection district.”  (Id.)  By its terms, this provision governs the assessment of public fire 

protection charges, not private fire protection charges.  The statute is therefore inapplicable. 

Finally, the Municipalities’ reliance on Mr. Schofield’s testimony, questioning the 

reasonableness of a private fire charge, is similarly misguided.  (Muni. BOE, pp. 16-17.)  As 

indicated by Mr. Grubb, the fees associated with these private fire systems represent an 

allocation of the costs associated with providing private fire protection service.  This includes 

capital costs for the assets necessary to make the service available, depreciation, taxes, 

maintenance and administrative costs.  (IAWC Ex. 5.00R2 (Rev.) (Grubb Reb.), p. 23.)  The 

COSS, provided by Mr. Herbert, provides the details as to which costs were allocated (and how) 
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to develop the private fire service rates.  (IAWC Ex. 9.00 (Herbert Dir.), pp. 7-9.)  No witness in 

this proceeding identified any specific concern with the level or allocation of private fire charges.  

(IAWC Init. Br., p. 152.)  IAWC’s evidence therefore demonstrates that the private fire charge is 

reasonable. 

Because the ALJPO’s conclusion is supported by the record and the Municipalities offer 

no reason to disregard its findings, the Commission should reject Municipality Exception 8. 

Q. ALJPO Section VIII.K, “Rider QIP,” (ALJPO, p. 184) 

Response to Municipalities Exception 13 

The Municipalities take exception to the ALJPO’s rejection of its argument that revenues 

will be double-collected under the proposed Qualifying Infrastructure Surcharge (“QIP”) Rider 

for the Chicago Metro and Champaign Districts (the subject of Docket 09-0251).  (Muni. BOE, p. 

24.)  The Company supports the ALJPO’s finding that no action is necessary in this proceeding 

to address this argument.  (ALJPO, p. 184.)  As discussed in the Company’s Reply Brief (pp. 

109-110), the Municipalities’ recommendation was not made in the testimony of any witness in 

this proceeding.  Moreover, it ignores the rules relating to QIP riders:  QIP projects, by definition, 

may only include “replacements [that] were not included in the calculation of the rate base in the 

utility’s last rate case.”  83 Ill. Adm. Code § 656.40(a)(5).  Thus, projects that are included in the 

final test year rate base in this proceeding would not, by definition, be QIP projects. 

R. ALJPO Section VIII.L, “Chicago Metro Sewer Rate Increase” (ALJPO, p. 
189) 

Response Municipalities Exception 7 

The Municipalities raise exceptions regarding the purportedly high cost of sewer service 

in the Chicago Metro District.  The Municipalities recommend that the ALJPO adopt AG witness 
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Mr. Rubin’s 50 percent cap on any sewer rate increase, and should require an independent 

investigation into IAWC’s sewer service.  (Muni. BOE, pp. 13-15.) 

The ALJPO adopts Staff’s sewer rate design, which, in part due to a lower revenue 

requirement, reduces the rate increase for residential sewer treatment below 50% (ALJPO, p. 

189), thereby mooting the Municipalities’ concerns, as the AG notes in its exceptions.  (AG 

BOE, p. 74.) 

With respect to the independent investigation, as IAWC explained in its Reply Brief (pp. 

106-08), this recommendation should be rejected.  Wastewater treatment is very capital-intensive 

and typically requires a level of capital investment per gallon of treatment capacity that is 

considerably higher than that associated with water service. (IAWC Ex. 3.00R2 (Rev.) (Kaiser 

Reb), pp. 1-2.)  Contributing to these expenses are regulatory requirements, which increasingly 

require additional levels of treatment.  (Id., p. 2.)  Given the capital intensive nature of 

wastewater operations, wastewater plant investment is subject to an extensive and 

comprehensive planning process.  (Id.) 

Moreover, IAWC thoroughly reviews its wastewater treatment options.  As IAWC’s 

Initial Brief explains (pp. 177-78), IAWC performs Comprehensive Planning Studies for each 

service district on a routine basis, and, prior to any major project (including wastewater treatment 

plant expansion), performs a separate engineering study to consider alternatives and determine 

the appropriate scope of the proposed project.  (IAWC Ex. 3.00R2 (Rev.) (Kaiser Reb), p. 3.)  

IAWC also submits these engineering studies for review and approval to the Chicago 

Metropolitan Agency on Planning (“CMAP”) and the Illinois Environmental Protection Agency 

(“IEPA”), prior to any major projects being undertaken.  (Id.)  The state regulatory agencies who 

must approve any IAWC sewage treatment plans also conduct reviews of treatment options.  
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Thus, there is simply no need to impose additional costs on IAWC’s by customers requiring a 

redundant audit.  (Id., pp. 2-3.)  Moreover, the Municipalities’ exceptions state:  “The cost of the 

study should be borne by IAWC’s ratepayers.”  (Muni. BOE, p. 36.)  Thus, not only are the 

Municipalities recommending a redundant study, they expressly acknowledge that the cost of 

such study should be borne by IAWC’s ratepayers. 

In their exceptions, the Municipalities suggest adding the following language to the 

ALJPO (Muni. BOE, p. 36):  “… the Commission finds it is appropriate to order an independent 

investigation to determine the best method for IAWC to transfer ownership of its wastewater 

system to an entity that has the expertise and ability to operate the systems in a cost-effective and 

efficient manner.”  The Municipalities’ suggestion of an investigation into the possibility of a 

transfer of ownership of IAWC’s wastewater system should be rejected.  No witness in this 

proceeding identifies municipalities that are willing to, or are able to, take over IAWC’s 

wastewater treatment plants.  Moreover, IAWC already engages in comprehensive reviews of 

alternative sewage treatment options.  As discussed above, IAWC and regulators review a 

variety of sewage treatment options during IAWC’s planning process.  (IAWC Ex. 3.00R2 

(Rev.) (Kaiser Reb), p. 4.)  Further, as discussed in IAWC’s Reply Brief (pp. 108-09), such a 

study is beyond the scope of the Commission’s authority.  With respect to the acquisition of 

sewer utility systems by municipalities, the legislature has established a variety of statutory 

options by which such municipalities may acquire, construct or operate sewer utility systems, 

each with its own specific set of provisions and requirements.  Given the presence of an express 

statutory scheme for acquisition of sewer systems (or portions thereof) by municipalities, it is not 

appropriate to require a study to establish a mechanism for this purpose other than that 

prescribed by statute. 
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Response to AG Exception 15 

The AG also recommends an independent study of IAWC’s sewer service.  (AG BOE, 

pp. 72-73.)  For the reasons discussed above, such a study is unneeded.  The AG also suggests, 

however, “[t]he Public Utilities Act gives the Commission the authority to alter or modify a 

certificate of public convenience and necessity.  220 ILCS 5/8-406(f)… [T]he Commission 

should conduct an independent audit, at the Company’s expense, of IAWC’s wastewater 

treatment operations to determine whether it is in the public interest to withdraw IAWC’s 

certificate to provide wastewater treatment services.”  (AG BOE, p. 73.)  Section 8-406(f) 

permits the Commission to “alter or modify” a certificate where such alterations are minor in 

nature, but not “withdraw” one.   Union Elec. Co. v. Illinois Commerce Comm’n, 39 Ill.2d 386, 

(Ill. 1968) (“power granted in section [8-406] to alter or modify certificates is restricted to such 

alterations and modifications as are of a minor character and which do not affect substantial 

rights of the persons or corporation holding the certificate…”).  To revoke a certificate would 

require that a demonstration that IAWC was unable to render adequate and reliable service under 

the Act.  Wilcox Transp. Co. v. Illinois Commerce Comm’n, 328 Ill. 455, 461 (Ill. 1928) (where 

the overwhelming weight of the evidence was that company was rendering adequate service, 

Commission has no authority to revoke its certificate and grant a certificate to a competing 

company); Utilities Unlimited, Inc., Docket 98-0846, 2000 Ill. PUC LEXIS 500 (June 7, 2000) 

(revoking certificate where utility, “has been effectively abandoned by its owners, is unable or 

unwilling to provide safe, adequate, or reliable service, and no longer possesses sufficient 

technical, financial, or managerial resources and abilities to provide safe, adequate, or reliable 

service.”)  The AG has not alleged that IAWC is not providing adequate and reliable service, and 

the record provides no basis for such an allegation.  In fact, the evidence shows that IAWC is 
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committed to providing and is providing the highest quality service.  (IAWC Ex. 1.00 (Teasley 

Dir.)  Moreover, neither the AG in its briefs, nor any witness in this proceeding, explains what 

entity might provide service instead of IAWC if IAWC’s certificate were withdrawn.  Thus, the 

AG’s proposal is wholly unsupported in the record and should be disregarded.  

S. ALJPO Section VIII.M, “Municipal Rate Comparisons and Other 
Intervenor Issues” (ALJPO, pp. 190-198) 

Response to Municipalities Exception 9 

The Municipalities recommend that the ALJPO be modified to require the Commission to 

“investigate IAWC’s advertising program and the circumstances surrounding the distribution” of 

purportedly “deceptive” materials to customers.  (Muni. BOE, p. 19, 38.)  In support of this 

proposal, the Municipalities contend that one of IAWC’s customer communications (AG Cross 

Ex. 3)  (the “Communication”) is “false, deceptive, and misleading” in violation of the Illinois 

Uniform Deceptive Trade Practices Act (“UDTPA”), 810 ILCS 510/2.  (Id., pp. 18-19.)  

Confusingly, the Municipalities also allege without citation that the “advertisement is false and 

misleading and violates the Consumer Fraud Act.”  (Id., p. 19.)  IAWC assumes this is a 

reference to the Consumer Fraud and Deceptive Business Practices Act (“Consumer Fraud Act”), 

815 ILCS 505/1 et seq.  The Municipalities’ related discussion and citations, however, appear to 

address provisions of the UDTPA, not the Consumer Fraud Act.  (Id.)  In any event, the  

investigation the Municipalities seek is not warranted on the basis of either statute or the facts, 

and the ALJPO (p. 198) correctly finds that no investigation is warranted.  As will be discussed 

in further detail, the calculations the Municipalities use to support their allegations result in part 

from charges muncipalities themselves impose or do not elect to pay, thus requiring such charges 

be included on a customer’s bill.  Furthermore, the Communication is not false, deceptive or 
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misleading.  For these and the other  reasons discussed below, the Municipalities’ exception 

should be rejected. 

The Communication refers to:  “High-quality, reliable water and wastewater service for 

around a penny a gallon.  From Bolingbrook to Mount Prospect and from Oswego to Orland 

Hills, that’s what customers in 39 communities served by Illinois-American Water pay for a 

gallon of water delivered to your home, or a gallon of wastewater taken away from your home. 

Around a penny a gallon.”  (AG Cross Ex. 3, p. 2.)  According to the Municipalities, on two 

sample bills, the total billed amounts represent 1.66 cents per gallon and 2.68 cents per gallon, 

respectively.  (Muni. BOE, p. 18; AG Cross Exs. 3, 5.)  On this basis, the Municipalities allege, 

the Communication is “deceptive.”  

The Municipalities’ extra-record allegations in this regard are incorrect and baseless.  The 

Communication states that “around a penny a gallon” is what customers pay, respectively, “for a 

gallon of water delivered to your home, or a gallon of wastewater taken away from your home.”  

(AG Cross Ex. 3, p. 2 (emphasis added).)  Thus, there are two services, each said to be available 

for “around a penny a gallon.”  The first is the “delivery” of water to the home (“Water  

Service”), which includes water supply and distribution, but does not include public fire 

protection service.  Under 220 ILCS 5/9-223 (Section 9-223), public fire protection charges 

(charges that cover a reasonable portion of the cost of providing the capacity, facilities and the 

water necessary to meet the fire protection needs of a municipality or public fire protection 

district) are paid either by the municipality or fire district in which a customer resides, or, if the 

municipality or fire district elects not to enter into an agreement with the utility to pay these 

charges, by the customers residing in the municipality through a fixed monthly charge shown on 

the customer’s bill.  See Northern Ill. Water Corp., Docket 95-0220, 1995 Ill. PUC LEXIS 822, 
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*26 (Dec. 6, 1995).  In the sample bills shown in AG Cross Exhibits 3 and 5, the applicable 

municipality or fire district had elected not to enter into an agreement to pay public fire 

protection service costs, thus requiring recovery of that cost from the water customer through the 

charge shown on the water bill.  The second service is the “taking away” of wastewater 

(“Wastewater Service”), which includes wastewater transportation and treatment by IAWC, but 

would not include municipal sewer treatment or municipal stormwater storage, such as the 

services referenced on AG Cross Exhibit 3.  (In fact, the stormwater charge, shown on AG 

Exhibit 3 and included in the Municipalities’ per gallon IAWC cost calculation, is imposed by 

Bolingbrook.)  The charges for Water Service or Wastewater Service also do not include the add-

on taxes imposed by state authorities that are reflected in AG Cross Exhibit 5. 

Purporting to show that the cost of Water Service or Sewer Service is not “around a 

penny a gallon” (a claim not raised by any witness in the case), counsel for the Municipalities 

does not use in its calculation a cost for Water Service or Wastewater Service as addressed by 

the Communication.  Instead, counsel’s calculation uses the combined billed amount for various 

items (including Water Service, Wastewater Service, and costs that are not related to these 

services, such as Public Fire Protection Service charges, the municipal sewer surcharge shown 

on AG Cross Exhibit 3, the Bolingbrook stormwater storage surcharge and add-on taxes) and 

divides that amount by water usage alone – thus producing a meaningless per gallon amount 

unrelated to the per gallon cost for either Water Service or Wastewater Service provided by 

IAWC. 

Furthermore, a review of the bills included in AG Cross Exhibits 3 and 5 shows that 

Water Service or Wastewater Service are provided for “around a penny a gallon,” just as the 

Communication indicates.  On AG Cross Exhibit 3, the per gallon charge for Water Service 
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(“Total Water Charges” as shown on the bill, less the charge for Public Fire Protection Service) 

is 1.25 cents.7  (With Public Fire Protection Service cost included, the per gallon cost is 1.4 

cents.)  Because the “Total wastewater charges” on AG Cross Exhibit 3 includes only a 

surcharge for municipal treatment, there is no cost associated with Wastewater Service provided 

by IAWC shown on AG Cross Exhibit 3.  On AG Cross Exhibit 5, the per gallon charge for 

Water Service is 1.28 cents.8  (With Public Fire Protection Service cost included, the per gallon 

charge is 1.4 cents.)  For Wastewater Service shown on AG Cross Exhibit 5, the per gallon 

charge is 1.24 cents.9  Thus, the per gallon cost for Water Service or Wastewater Service is 

“around a penny a gallon.”  

Moreover, the Municipalities are asking that the Commission assume an enforcement role 

under the UDTPA, despite the fact that UDTPA contains its own enforcement mechanism and 

requirements.  See, e.g., 815 ILCS 501/3.  The purpose of the UDPTA, moreover, is to address 

situations where one competitor is harmed or may be harmed by the unfair trade practices of 

another.  Disc Jockey Referral Network, Ltd. v. Ameritech Pub. of Ill., 230 Ill. App. 3d 908, 914-

15 (1st Dist. 1992).  It is not generally intended as a consumer protection statute.  Id.  Likewise, 

to the extent that the Municipalities are asserting that the communication violates the Consumer 

Fraud Act, that statute also has its own enforcement mechanisms.  See, e.g., 815 ILCS 505/6, 

505/7, 505/10a. 

The Municipalities, argue, citing to 220 ILCS 5/4-610, that the “ICC has the authority to 

protect the public from deceptive advertising by utilities under its jurisdiction.”  Section 4-610 of 

the Act, however, does not exist.  IAWC assumes that the intended reference may be to Section 

                                                 
7 [$42.11 (Total Water Charges) – $4.51 (Fire protection)] / 3000 gallons usage.  
8 [$71.82 (Total Water Charges) – $7.86 (Fire protection)] / 5000 gallons usage 
9 $62.24 (Total Wastewater Charges) / 5000 gallons usage 
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4-601.  This Section, however, requires the Commission to cooperate with law enforcement 

authorities with respect to consumer protection (220 ILCS 5/4-601(b)), and states that remedies 

available for violations of the Public Utilities Act are not substitutes for remedies under the 

Consumer Fraud Act.  220 ILCS 5/4-601(c).  Section 4-601 does not mention the UDTPA.  In 

any event, as discussed above, there is nothing in the Communication which is deceptive or 

otherwise inappropriate. 

For the reasons discussed above, the Municipalities’ Exception 9 should be rejected. 

III. CONCLUSION 

For the reasons discussed above, IAWC submits that the Exceptions addressed above 

should be rejected.  For the reasons stated in IAWC’s Brief on Exceptions, the Company 

requests the Commission adopt the Exceptions set forth in Appendix A to IAWC’s Brief on 

Exceptions. 
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