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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission    ) 
On Its Own Motions     ) 

) Doc. No. 09-0592 
Adoption of 83 Ill. Adm. Code 412    ) 
An amendment of 83 Ill. Adm. Code 453  ) 
 
 

VERIFIED INITIAL COMMENTS OF THE 
CITIZENS UTILITY BOARD AND 

PEOPLE OF THE STATE OF ILLINOIS 
 

NOW COME the Citizens Utility Board (“CUB” and the People of the State of Illinois 

(“the People”), by Lisa Madigan, Attorney General of the State of Illinois (“the AG”), pursuant 

to Section 200.800 of the rules of the Illinois Commerce Commission (“the Commission” or 

“ICC”), 83 Ill. Adm. Code Part 200.800, and pursuant to the Administrative Law Judge’s order 

of January 19, 2010, to file these Verified Initial Comments regarding the rules proposed by 

Staff of the Illinois Commerce Commission (“Staff”) for the obligations of retail electric 

suppliers (Part 412) and internet enrollment rules (Part 453). 

 
I. INTRODUCTION 

 
In November 2007, the Retail Electric Competition Act of 2006, was enacted into law as 

Public Act 95-0700, which resulted in an amendment to Section 16-118 of the Public Utilities 

Act (“PUA”) which delineates certain services to be provided by electric utilities to retail electric 

suppliers (“RES”).  220 ILCS 5/16-118.  Certain components of Public Act 95-0700 provide 

RES with the ability to leverage the existing infrastructure of the incumbent utility, including 

billing, credit and collection practices through Utility Consolidated Billing (“UCB”) and the 

Purchase of Receivables (“POR”).  Others established the Office of Retail Market Development 

(“ORMD”) within the ICC to address retail electric competition issues.  The ORMD was 
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delegated the task of seeking out ways to promote retail competition in Illinois, and was directed 

to “monitor existing competitive conditions in Illinois, identify barriers to retail competition for 

all customer classes and actively explore and propose to the Commission and to the General 

Assembly solutions to overcome identified barriers.”  A workshop process was initiated by the 

ORMD early in 2008 to discuss the requirements of Public Act 95-0700 with the purpose of 

exploring alternatives to encourage retail electric competition for residential and small 

commercial customers.  

To stand true to the General Assembly’s vision, and to maximize the benefits to the 

Companies, RES and consumers, it is imperative that proper consumer protections be in place at 

the time that all utilities come into compliance with Public Act 95-0700.  CUB and the AG 

believe that competition will be better served and more successful if robust consumer protections 

exist, creating an orderly market for suppliers to do business and protecting consumers who will 

be experimenting with choice for possibly the first time.  The Commission should take into 

account here the experience of Illinois in the transition to competitive retail natural gas markets 

for residential customers.  Though electricity and natural gas are two different commodities there 

is no reason to believe the manner in which they are sold and marketed will be drastically 

different.  In fact, many of the alternative retail electric suppliers (“ARES”) who operate by these 

proposed rules are also registered as alternative retail gas suppliers (“ARGS”) in Illinois.   

Consumer protections were not added in the natural gas market for several years to the 

detriment of both the market and consumers.  In April of 2009, the General Assembly responded 

by amending both the PUA and the Consumer Fraud and Deceptive Business Practices Act 

through Public Act 95-1051.  These legislative amendments were crafted in the wake of 

numerous complaints received by both CUB and the AG from ARGS customers who believed 
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they had been misled or deceived about the product they had purchased and/or the savings they 

would achieve by purchasing their natural gas commodity from ARGS.  PA 95-1051 modified 

the obligations, marketing and solicitation practices of ARGS operating in Illinois.  These 

legislative amendments were crafted in the wake of numerous complaints received by both the 

Attorney General’s Office and CUB from ARGS customers.  There have been a number of issues 

in the retail natural gas market that were the subject of complaints, chief among them, egregious 

cancellation fees, affiliate abuse of utility name and logo, force majeure declarations by a 

supplier and instances of misleading marketing.   The obligations, marketing and other practices 

of ARES operating within the State should be guided by no less than the requirements outlined 

for ARGS.  Electric consumers should not be stranded in competition without the same 

protections as natural gas consumers. 

In ICC Dockets Number 08-0619 through 08-0621 (consolidated), the ICC agreed with 

the AG and CUB that “consumer education and protection are both very important in any 

program implementing customer choice, particularly for smaller customers.”  See In re Ameren 

Illinois Utilities UCB-POR, ICC consolidated Docket No. 08-0619, Final Order at 47-49, August 

19, 2009.1  The ICC concluded that those aspects of consumer education and protection already 

addressed at least to some extent in AIU's tariffs, or logically tied to existing consumer education 

and protection provisions in AIU's tariffs, should be added to the tariffs if consensus can be 

reached on them in the ORMD workshops.  Id. at 47.  The Commission concluded that areas of 

consumer education and protection not appropriate for AIU's tariffs, such as a possible 

requirement that RES disclose any force majeure declarations for example, may be better suited 

                                                            
1 “Ameren Illinois Utilities” refer to the Central Illinois Light Company d/b/a AmerenCILCO, 
the Central Illinois Public Service Company d/b/a AmerenCIPS and the Illinois Power Company 
d/b/a AmerenIP, collectively the “Ameren Illinois Utilities” or “AIU.”   
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for a rule.  Id.  For those aspects not appropriate for inclusion in AIU's tariffs, the Commission 

directed its Staff to submit a Staff Report, proposed first notice rule, and draft First Notice Order 

for the Commission's consideration.  Id. at 48.   

The Commission directed the ORMD to hold workshops to prepare the proposed rule, 

and asked participants to discuss the following issues: (1) what information should be included 

on the Commission's website; (2) what information should be included on a disclosure form to be 

provided to customers at the time of enrollment; (3) the appropriate length of a penalty-free 

cancellation period for contracts between a RES and a customer; (4) appropriate rules governing 

uniform terminology in RES product offerings; (5) appropriate rules governing "green" products; 

use of a "do not market" list; (6) the possibility of presenting charges on a per kWh basis; and (7) 

any requirement of RES to disclose declarations of force majeure within the past ten years.  Id.  

The Commission further noted that these directives were not to limit the scope of workshop 

discussions but provide direction on topics the ICC would like addressed.  Id. 

The result of those workshop discussions is the Proposed Rule prepared by ICC for which 

CUB and the AG provide comments today.  On December 2, 2009 the ICC opened this 

proceeding, and parties were invited to offer comments on Staff’s proposals.  CUB and the AG 

participated in the workshop discussions held by Staff, and appreciate the good faith effort put 

forth by many of the participants to ensure that the transition to a competitive retail electric 

market for residential customers is as smooth as possible.  However, Staff’s Proposed Rule fails 

to take into account several of the issues raised by the ICC as listed above.  CUB and the AG 

here recommend modifications to the Proposed Rule that will fill in those gaps and align the 

Proposed Rule with the ARGS standards enacted by the General Assembly.  These modifications 
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are included here as Attachment A, and the full text of Public Act 95-1051 is included here as 

Attachment B. 

 
II. PROPOSED CHANGES 

 
 

A. Section 412.10, Definitions: Terms undefined but used elsewhere in the rule should 
be included. 

 
CUB and the AG propose adding two additional terms to the definitions provided in this 

Section, “Residential Customer” and “Retail customer”, both of which are used elsewhere in the 

Proposed Rule but undefined at this time.  These changes are reflected in the attached red-lined 

version of Staff’s rule.  

 

B. Section 412.20, Waiver: Parties seeking a waiver should make a formal request 
based on specific facts and reasons. 
 
Staff’s Proposed Rule appropriately limits the circumstances under which a waiver from 

these consumer protections could be granted only to those circumstances in which no party will 

be injured by granting the waiver.  However, the Proposed Rule does not specify how a request 

for a waiver is to be made.  Given the importance of these consumer protections to the 

development of any retail electric market activity, CUB and the AG propose that requests for a 

waiver be made through a petition filed at the ICC.  Such petitions should include specific facts 

and reasons that the Commission can use in evaluating whether the waiver is appropriate on the 

limited grounds provided for by the Proposed Rule.  Those proposed changes are reflected in the 

redlined-version of Staff’s rule. 
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C. Section 412.110, Uniform Disclosure Statement: Contents should be modified to 
promote transparency in the marketplace. 
 
1. ARES Pricing Should Be On a Price Per kWh Basis 

Disclosure “o” of Section 412.110 requires an ARES that is presenting an offer to a 

customer based on a fixed monthly charge, e.g. $30, to disclose that this fixed monthly charge 

does not include delivery charges and applicable taxes, and “therefore the fixed monthly charge 

is not the total monthly amount for electric service.”  Proposed Rule Section 412.110(o).  While 

CUB believes this an important disclosure, such disclosure would not be necessary if ARES 

were required to price their products on a price per kilowatt-hour (kWh) basis.  While this 

protection does not exist on the natural gas side, it is an important protection that should be 

implemented on the electric side as UCB/POR is unique to the electric side.  By mandating 

uniform pricing of power and energy services, consumers would be protected from 

misinformation or confusion among RES products.  Pricing power and energy service on a per-

kWh basis would ensure consumers could easily compare offer prices and terms.  This restriction 

will make sure that consumers are able to compare the price for electricity supply – power and 

energy in the purest sense – among potential suppliers and also with their utility. 

At its most fundamental, an efficient competitive market is based upon information that is 

shared among all parties in the market and that in turn enables all parties to accurately price a 

potential product or service. Only then can market forces develop to create products customers 

want at prices the market can bear.  Customers need to be able to compare the price of a utility 

supply product with the price of a RES supply product as accurately as possible. 

The disclosure rule contained in the Proposed Rule itself demonstrates why this is 

necessary.  If a RES presents a fixed monthly charge to consumers, again using the example of 

$30, a consumer could be lead to believe that delivery charges and taxes are included in that 
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amount, when in fact they are not.  A disclosure only partly addresses this problem.  A better and 

more complete solution to this problem is to require RES to price their product on kWh basis, 

which makes it clear that delivery and taxes are not included, and perhaps most importantly 

allows consumers to compare offers to the utilities’ price and offers among suppliers and the 

utility more easily.  Those proposed changes are reflected in the redlined-version of Staff’s rule. 

2. Disclosure of Force Majeure  
 

A typical force majeure clause in a commercial contract excuses a party from performing 

its obligations if the failure is caused by events outside the control of the contracting party, e.g. 

for natural disasters, wars, riots, or other major, unexpected circumstances.  Customers should be 

privy to this information since it helps establish a RES’ history of service performance.  CUB 

and the AG recommend amending Section 420.110 to include an additional disclosure: RES 

should be required to disclose if it has declared force majeure within the last ten years with 

respect to any of its contractual obligations to deliver power and energy.  Such a disclosure 

provides the customer with important information regarding the ARES’ past unsuccessful 

business dealings.  Those proposed changes are reflected in the redlined-version of Staff’s rule. 

 

D.  (New) Section 412.120: Solicitation Practices Should, At a Minimum, Mirror the 
Requirements Established Under Illinois Law for Alternative Retail Gas Suppliers. 

 
Staff’s proposed Part 412 includes marks a good first-step at preventing marketing and 

solicitation abuses in the promotion and sale of ARES products.  In some instances, however, the 

proposed rule falls short of ensuring that the same protections that are provided to potential and 

existing ARGS customers are afforded potential ARES customers.   

CUB and the AG propose adding a new section to Staff’s Proposed Rule entitled, 

“Customer Solicitation”.  This section mirrors, for the most part, the language added to the 
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aforementioned changes to the Consumer Fraud statute and Section 19-115 of the PUA enacted 

by the General Assembly last year.  Again, the point of these additions is to ensure that ARES 

marketing and solicitation practices mirror those that are required for ARGS.  Those proposed 

changes are reflected in the redlined-version of Staff’s rule. 

 

E. (New) Section 412.160, Customer Authorization: RES Customer Enrollment 
Practices Should Mirror Those Required for ARGS.  

 
CUB and the AG are very concerned that Staff’s proposed rule does not make clear that 

either a Letter of Agency, signed by the customer, or Third Party Verification is required before 

a contract between the ARES and customer is considered valid.  CUB believes the ARGS law 

provides an excellent model to address customer enrollment. There is no need to re-create the 

wheel with regard to this language or processes.  In fact enrollment processes for alternative gas 

suppliers and electric suppliers should be identical. As noted earlier, a number of suppliers are 

registered as both an ARGS and an ARES.  Requiring identical enrollment rules for both ARGS 

and ARES will be of benefit to suppliers as well.  

CUB and the People propose that the rule be reconfigured to set clear customer 

authorization standards that mimic the requirements for ARGs.  To that end, CUB and the People 

propose adding a new section in Part 412 that spells out specific customer authorization 

standards that must be satisfied before a customer is switched from the bundled electric 

delivery/supply offering to an ARES product.  The provisions in this new section mimic the 

language provided in both Section 19-115(c) of the Act and Section 2DDD of the Consumer 

Fraud statute, and incorporate Staff’s proposed requirement that verbal disclosures mirror those 

provided in the Uniform Disclosure Statement.  220 ILCS 5/19-115(c); 815 ILCS 

505/2DDD(c)(5).    
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These provisions would require ARES, like ARGS, to refrain from executing a change in 

a customer’s electric supply provider until (1) the ARES first verbally discloses all material 

terms and conditions of the offer to the customer, as defined in the CUB/AG proposed Uniform 

Disclosure Statement; (2) the ARES has obtained the customer’s express agreement to accept the 

offer after the disclosure of all material temrs and conditions of the offer, as provided in the 

CUB/AG-proposed Uniform Disclosure Statement; and (3) the ARES has confirmed the request 

for a change in accordance with one of the procedures listed in 220 ILCS 5/19-115(c) and 815 

ILCS 505/2DDD(c)(5).  Those proposed changes are reflected in the redlined-version of Staff’s 

rule. 

 

F. Section 412.200, Affiliate Name and Logo: An affiliate should not be permitted to 
use the name and/or logo of an existing electric utility. 

 
The Proposed Rule requires that an ARES disclose to the customer that it is “not 

representing or acting on behalf of the electric utility.”  Proposed Rule Section 412.110(k).  This 

disclosure is a necessary one, but allowing an affiliate of an electric utility to use the name and 

logo of the utility company gives the impression to the customer that they are in fact dealing with 

the utility company.  Both CUB and the AG have observed that the use of affiliate names and 

logos in the natural gas retail market has caused very real confusion for consumers.  Not only 

does affiliate use of the utility name and logo create and fuel customer confusion, it also creates 

an un-level playing field among suppliers.  If Illinois is truly to have a competitive market, the 

affiliate use of utility name and logo must end.  Those proposed changes are reflected in the 

redlined-version of Staff’s rule. 
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G. Section 412.210, Product Descriptions: The use of “green” products should be 
restricted to renewable energy purchased separate and apart from the renewable 
portfolio standard. 

 
With the ever growing prevalence of “green washing”, that is, characterizing products as 

environmentally friendly when they may not necessarily be so, it is important for the 

Commission to address what does not constitute a “green” product offering.  RES are already 

subject to a renewable portfolio standard which requires the purchase of qualified renewable 

energy resources or alternative compliance payments.  See 20 ILCS 3855/1-75; Public Acts 96-

0159; In Re Alternative Compliance Payments, ICC Docket No. 09-0342, Final Order, July 29, 

2009.  In order to promote product transparency, CUB and AG propose that an additional 

requirement be added to Section 412 which limits the definition of a “green” or “renewable” 

product to one that includes power an energy purchased entirely separate and apart from existing 

renewable portfolio standards.  Those proposed changes are reflected in the redlined-version of 

Staff’s rule. 

 

H. Section 412.230, Early Termination Fees: Any early termination fees should be 
capped at $50 total regardless of whether the agreement is a multiyear agreement. 

 
One of the most egregious violations prior to the implementation of rules in the retail 

natural gas market was the collection of excessive termination fees.  Often times tied to a 

customer’s expected usage over the length of the contract, CUB and the AG received many 

complaints of fees which amounted to hundreds - or even thousands - of dollars.  These fees 

fueled a great deal of the customer anger which led to Public Act 95-1051, and ultimately, to the 

capping of early termination fees in the natural gas market.  By not capping termination fees for 

RESs, the ORMD is essentially permitting a RES business model that would allow for the 

farming of cancellation fees:  cancellation fees substitute good, quality service and low product 
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price for revenue.  For these reasons, CUB and the AG propose a cap on cancellation/termination 

fees at $50 for the term of the contract.  Those proposed changes are reflected in the redlined-

version of Staff’s rule. 

 
I. Section 412.320, Dispute Resolution: Five days should be the required maximum for 

RES investigation of complaints and RES should be required to maintain a call 
center to handle customer inquiries and complaints. 

 
Staff’s Proposed Rule allows 14 days for a RES to investigate a customer complaint.  

CUB and the AG believe that those RES which focus on providing good customer service will 

almost certainly respond faster than the maximum period.  However, it is unclear why Staff 

proposes such a long investigative timeframe.  Five days would ensure that complaints were 

investigated more efficiently and yet ensure that customers could move forward with the 

informal or formal complaint procedures at the ICC in a timely fashion.  

A RES should be required to maintain a call center so that a customer can contact them in 

the event of a question or concern, as required by Public Act 95-1051.  Requiring a RES to have 

a call center is simply a precaution; CUB and the AG acknowledge that most likely RESs already 

have call centers in place.  After all, a consumer would more than likely not choose a supplier 

they would have difficulty contacting.  However, to ensure that call centers are ubiquitous among 

the RES community, this requirement is necessary. Those proposed changes are reflected in the 

redlined-version of Staff’s rule. 

 

J. Section 412.400, Ongoing Reporting Requirements: RESs should be required to 
update the Commission on material changes to their operations. 

 
As discussed in the introduction, the transition to a retail market should be accompanied 

by rules promoting efficient market operation and transparency.  Section 16-115 of the PUA 
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addresses ARES certification requirements.  As with the transition to competitive natural gas 

markets, the ICC oversees and certifies alternative energy suppliers for operation in Illinois.  

Staff’s Proposed Rule should be modified to incorporate the ongoing reporting requirements put 

in place by the General Assembly to ensure that the ICC, ORMD and consumers are continually 

informed about the RES delivering their power and energy.  CUB and the AG believe that such 

reporting requirements will assist the ORMD in assessing the health of the RES market.  Those 

proposed changes are reflected in the redlined-version of Staff’s rule. 

 

 
K. Section 412.410, Call Center Reporting Requirements: RESs should be required to 

provide the Commission with information on how call center operations are 
performing. 

 
The Proposed Rule rule does include limited ARES reporting requirements, such as those 

contained in 412.310, but these requirements do not extend beyond the most basic operational 

information.  CUB and the AG recommend the Commission adopt reporting standards similar to 

those found in Public Act 95-1051 for those ARGS which use call centers, which are included as 

Section 412.410, Call Center Reporting Requirements.  Information that would be shared with 

the ICC includes total number of calls received, calls answered, average answer time, and 

abandoned call rates.  This information would help the ORMD better understand RES 

operations, and enable the ORMD to monitor customer activity and interest in RES products.  

Those proposed changes are reflected in the redlined-version of Staff’s rule. 
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III. Conclusion 
 
For these reasons, CUB and the AG request the Commission modify the rules proposed 

by Staff in this proceeding by adopting the proposed changes recommended by CUB and the 

AG, as shown in Attachment A.  
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