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 These initial comments are submitted on behalf of the Retail Energy Supply Association 

(“RESA”)1 in response to the Illinois Commerce Commission’s (“Commission”) Notice of 

Continuance of Hearing and Notice of Schedule on Adoption of 83 Ill. Adm. Code 412 and an 

Amendment of Ill. Adm. Code 453, issued in these proceedings on January 19, 2010. 

 

I. INTRODUCTION 

 

 At the outset, RESA wishes to emphasize its strong support for the adoption of consumer 

protection standards.  RESA commends the Commission, Staff, and other stakeholders for their 

efforts in the instant proceeding and the preceding workshop process.  A robust competitive 

market is fostered by reasonable consumer protection rules which ensure the integrity of the 

marketing process while simultaneously promoting broad and popular product offerings.   

 

 Having stated the foregoing, RESA submits that in one instance, with respect to the topic 

                                                 
1 RESA’s members include ConEd Solutions; Constellation NewEnergy, Inc.; Direct Energy Services, LLC; Exelon 
Energy Company; GDF SUEZ Energy Resources NA, Inc.; Gexa Energy; Green Mountain Energy Company; Hess 
Corporation; Integrys Energy Services, Inc.; Just Energy; Liberty Power; PPL EnergyPlus; Sempra Energy Solutions 
LLC.  The comments expressed in this filing represent the position of RESA as an organization but may not 
represent the views of any particular member of RESA. 
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of extended Right of Rescission, the proposed rule is unreasonable insofar as it would operate to 

restrict competitive offerings, but not afford any additional consumer protection.  In this regard, 

RESA’s comments detail why the extended Right of Rescission would negatively impact 

customers, how the draft rule would negatively impact customers, and offers a number of 

solutions that mitigate this impact while maintaining adequate and reasonable consumer 

protections.   

 

 With respect to other issues, RESA offers what it believes to be improvements in the 

proposed rule in a number of areas which serve to both clarify the draft rules, reduce customer 

confusion, increase customer education and awareness, and reduce operational costs in an effort 

to keep retail electric prices as low as possible.      

 

 

II. RIGHTS OF RESCISSION 

 

 As previously mentioned, RESA is concerned about a number of the draft provisions 

regarding a customer’s right to rescind. These provisions could dramatically increase prices to 

customers and limit product offerings and would pose an unreasonable level of risk to the retail 

energy supplier (“RES”).  The rules, as currently drafted, appear to establish two distinct 

rescission periods – the “standard” rescission period, as contemplated in Section 412.110(j), 

provides the customer with a ten calendar day rescission period “…after the electric utility 

processes the enrollment request...”, while Section 412.230 provides “…the customer the 

opportunity to terminate the agreement without any termination fee or penalty within 10 business 

days after the date of the first bill issued…”, essentially creating yet another rescission period.  

This second “extended” rescission period far exceeds the “standard” rescission period, and may 

be as long as 87 days2 (potentially longer) after a customer contracts with the RES based on 

current enrollment processes.   

 
                                                 
2 87 day scenario:  1 day to contract with customer + 2 days for processing contract and submission of EDI 
transaction to utility + up to 37 days for switch to occur (if date of switch request is less than 7 days prior to the 
customer’s next meter read date) + 31 day billing cycle + 2 days to process invoice + 14 calendar days for rescission 
(assumes first bill issued on a Friday). 
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 Electricity is a very unique commodity insofar as it cannot be stored (or at least not 

presently commercially viable on a utility-scale), and therefore no inventory exists.  This 

fundamental aspect of electricity in large part contributes to the volatility of electricity prices.  

While risk management and business practices do vary from RES to RES, the vast majority of 

retailers are not speculators and have well-defined, prudent, conservative hedging practices to 

ensure the long-term viability of the company.  When speaking specifically about fixed-rate 

products (which are the most common product type for mass market customers3) conservative 

hedging practices dictate that a RES pre-purchases 100% (or nearly 100%) of the estimated 

usage for the contract term within a few days of contract execution.  A RES will take into 

account in their pricing formula certain “risk factors”.  For example, the RES must account for 

the possibility that prices will rise between the time a customer contracts with the RES and the 

time the RES is able to execute the hedge.  Similarly, a RES must account for the possibility that 

prices will fall between the time a hedge is executed (which traditionally occurs at the time of 

contract execution under conservative hedging practices) and the time a customer may choose to 

rescind their contract, forcing the RES to unwind the hedge by selling the electricity back into 

the market at a lower price than it was originally purchased for and absorb hedging costs.  The 

rescission period effectively presents the customer with an option to purchase power at a fixed 

price while the market price of power potentially fluctuates.  The cost of this option must be 

included in the product price.  The longer this window is, the greater the risk, and as stated 

earlier, greater risk equates to higher prices.  Given this fact, it is appropriate to carefully 

contemplate the appropriate length of rescission periods.       

 

“Standard” Rescission Period 

 

 First, in discussing the “standard” rescission period, RESA’s primary concern centers 

around when the “clock starts ticking”.  Section 412.110(j) currently reads as follows: 

 

                                                 
3 This is evident in Pennsylvania, where there are six residential suppliers, all of which are only currently offering 
fixed-rate products according to the Office of Consumer Advocate’s website as of January 6, 2010.  Additionally, in 
Texas, according to the www.powertochoose.org website, as of January 6, 2010, in the Centerpoint service area, 
fixed product offerings outnumber variable products 107 to 29 (3.7:1) 
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A statement that the customer may rescind the agreement within ten calendar days after 

the electric utility processes the enrollment request [emphasis added] by contacting 

either the RES or the electric utility and provide both phone numbers;     

 

 It is inappropriate to base rescission timelines on the utility processing an enrollment 

request, which ultimately adds significant time to the “rescission window”.   A rescission period 

that could last as long as 17 calendar days4 (or longer) from the time the customer is contracted 

until the time they rescind is unnecessary and excessive.  Seventeen (17) calendar days is an 

unprecedented and excessive time period that would impose higher energy prices to customers 

and creates undue risk to the retailer. 

 

 The primary purpose of a rescission period is to protect buyers from their own impulses, 

or “buyer’s remorse”.  Typical rescission periods are three (3) business days5, and in fact there is 

already an existing precedent for a three (3) business day rescission period in the competitive 

Illinois electric market.  Section 453.40(a)(4) of Title 83 of the Illinois Administrative Code 

states: 
 

[An electronic LOA must provide the following information…]   

A conspicuous statement, within the body of the electronic version of the contract, that 

residential customers may cancel the enrollment within 3 business days after the 

Internet enrollment [emphasis added]. 
 

                                                 
4 Rescission period could last as long as 17 calendar days from the time the customer is contracted until the time 
they rescind.  This is best illustrated through an example: 
 

A customer is contracted on a Friday.  Typically, it takes a RES two days to submit an enrollment request.  Let’s 
assume the RES makes the enrollment request on Tuesday after 3PM.  The utility will not accept the enrollment 
request until Wednesday.  If Wednesday starts the “10-day clock” then the tenth day would fall on the next Friday.  
If Friday happens to fall on a holiday (i.e. Christmas Day 2010), the rescission period will be extended to Monday, 
marking 17 full days from the time the customer was contracted until their last day to rescind 
 
5 See Chapter 25, Subchapter R, 25.474(j) “Right of Rescission” of the Substantive Rules Applicable to Electric 
Service Providers in the State of Texas; See District of Columbia Register Vol. 55 – No. 30, June 25, 2008, Section 
327.18; See the Uniform Business Practices of the State of New York, Section 5.B.2;  
See Pennsylvania Code, Chapter 54, Section 54.5(d); See Code of Maryland Regulations (COMAR) 20.53.07.11 
(note: in Maryland there is no rescission period for customers)   

4 
 



 The problem is exacerbated when customers sign a contract with a future start date.  It is 

important to note that utilities in Illinois do not allow a RES to submit an enrollment request with 

a forward start date, and with the exception of move-ins, enrollment requests are processed so 

the flow start begins on the next available meter read date.  This means the RES must hold the 

enrollment in their own internal queue before submitting to the utility at the appropriate time.  

This hold time becomes added to the time delay between contract signature and service 

commencement. 

 

 Many customers find a forward start date to be very desirable and commercially 

advantageous, but under the draft rules, this feature could become problematic and expensive.  

To illustrate the problem, a customer may sign a contract in October for a flow start date in 

January.  Essentially, the proposed extended Right of Rescission would extend the rescission 

period by an additional three months.  Many RES would simply not being willing to take on this 

added risk and not offer “forward pricing”.  If forward pricing is not made available, customers 

would be negatively impacted, as they would not be able to take advantage of potentially lower 

rates during months leading up to the expiration of their current contract.  Additionally, without 

being afforded forward pricing, it may be difficult for a customer to properly enroll onto a new 

contract without potentially being subjected to an early termination fee, initiating an automatic 

renewal clause (most likely at a higher rate than their original term agreement), or defaulting to 

standard offer service which may impose a minimum stay requirement.   

 

 RESA believes that pursuant to the proposed extended Right of Rescission, a customer 

would have a negative impression of the switching process described in any of the three 

scenarios mentioned above.  RESA encourages the Commission to foster policies that preserve 

the simple, customer friendly, nature of the enrollment process.  In order to reduce risk, keep 

downward pressure on prices, and ensure that forward start dates remain a viable customer 

option in the competitive market, thus allowing for greater customer satisfaction, RESA 

recommends the Commission amends the draft language as follows: 
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Section 412.110(j) 

A statement that the customer may rescind the agreement within ten calendar days after 

the electric utility processes the enrollment request of the date of the agreement by 

contacting either the RES or the electric utility and provide both phone numbers;     

 

 Section 412.210 Rescission of Sales Contract 

Within one business day after accepting a valid electronic enrollment request from the 

RES, the electric utility shall notify the customer in writing of the scheduled enrollment 

and provide the name of the RES that will be providing power and energy service. The 

written enrollment notice from the electric utility shall state the last day for making a 

request to rescind cancel the enrollment, and provide contact information for the RES. If 

the customer wishes to rescind its enrollment with the supplier, the customer will not 

incur any early termination fees if the customer contacts either the electric utility or the 

RES within ten calendar days after the electric utility’s acceptance of the enrollment 

request of the date of the agreement.  If the tenth calendar day falls on a non-business 

day, the rescission period will be extended through the next business day. In the event the 

customer provides notice of such rescission to the electric utility, the electric utility shall 

notify the RES immediately. 

 

 RESA notes that many competitive retail markets do not use the processing of the 

enrollment to trigger the start of a rescission period and has provided a number of examples6. 

 

                                                 
6 See the Uniform Business Practices of the State of New York, Section 5.B.2, “The ESCO shall provide residential 
customers the right to cancel a sales agreement within three days after its receipt [emphasis added] (cancellation 
period)”;  
 

See Pennsylvania Code, Chapter 54, Section 54.5(d), “Customers shall be provided a 3-day right of rescission period 
following the receipt of the disclosure statement [emphasis added]”;  
 

See District of Columbia Register Vol. 55 – No. 30, June 25, 2008, Section 327.39, “Confirmation of a Customer’s 
intent to enroll with an electric supplier and the expiration of the 3-day Rescission Period must occur prior to the 
transmittal of an EDI enrollment transaction [emphasis added] by the electric supplier to the electric Utility”;  
 

See Chapter 25, Subchapter R, 25.474(j) “Right of Rescission” of the Substantive Rules Applicable to Electric 
Service Providers in the State of Texas, “For switch requests, the REP shall offer the applicant a right to rescind the 
terms of service without penalty or fee of any kind for a period of three federal business days after the applicant's 
receipt of the terms of service document [emphasis added].” 
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 Again, it is critical that customers, for their own planning purposes, maintain the ability 

to utilize future start dates. This is accomplished by the proposed modified language above.  In 

the alternative, if the Commission believes it is important to tie rescission periods to the 

processing of enrollment requests, then RESA urges the Commission to make provisions that 

would allow for enrollment requests with future start dates.  As previously stated, currently a 

RES must hold an enrollment in its internal queue before it can be remitted to the utility to 

coincide with the “enrollment window” of 12-45 days (for mass market accounts)7.  The Illinois 

Standard Enrollment rules do not allow for a direct access service request (“DASR”) with a 

specified enrollment date that is more than 45 days from the date the DASR is processed.  When 

a DASR is submitted with a specified enrollment date that is more than 45 days in the future, the 

DASR is rejected and the account will not be enrolled.   

 

 By expanding the “enrollment window”, once a contract is executed, the RES can 

immediately submit the DASR and have it processed by the utility, triggering a notice to the 

customer from the utility that their enrollment request has been accepted and notifying them of 

their right to rescind by a date certain.  This will ensure not only that the customer can continue 

to take advantage of all the benefits of forward pricing options, but also ensure that forward 

pricing options to not adversely affect the price of the offer due to increased risk and exposure on 

the RES to volatile market prices.  RESA notes that forward start dates do exist in other 

competitive markets, with robust mass market shopping, such as Texas.   

 

 Finally, RESA notes there currently are incongruities between the two sections that 

govern the “standard rescission” period.  Section 412.110(j) states the rescission period shall 

begin “after the electric utility processes [emphasis added] the enrollment request”, while 

Section 412.210 states the rescission period shall begin “after the electric utility’s acceptance 

[emphasis added] of the enrollment request”.  If RESA’s original proposal is not adopted by the 

Commission, RESA recommends the two sections consistently use the term “after the electric 

utility’s acceptance [emphasis added] of the enrollment request”.   

 

 

                                                 
7 Ameren RES Handbook, Appendix D – Illinois Standard Enrollment Rules 

7 
 



“Extended” Rescission Period 

 

 Just as RESA believes a rescission period of 17 days8 (or more) to be excessive, harmful, 

and unnecessary, the consequences of an 87 day9 rescission period are significantly worse for the 

health and viability of the competitive retail market.  The ability of a customer to cancel a 

contract ten (10) business days after the date of the first bill issued, without being subjected to 

early termination fees, is unprecedented in competitive retail electricity markets around the 

country.  Not only would such a policy harm customers in the form of higher prices and limit the 

number of fixed-price offers in the market, but it would also create a structure that allows 

customers to easily game the market (potentially impacting a retailer’s solvency), causing even 

further unnecessary harm to the competitive market.     
 

 Specifically, in a downward market, a customer could lock themselves into a fixed-price 

contract when they believe market prices to be at their lowest.  However, if commodity prices 

continue to fall during the time period between customer enrollment and the receipt of their first 

bill, they could cancel the contract, not be subjected to any early termination fees, and sign a new 

contract at a lower price.  This process could continue indefinitely until market rates begin to 

trend upward.  Thus, the extended rescission time period resembles a call option, the cost of 

which must be included in the price. 

 

 It is certainly possible that market rates could fall by 10% or more from the time the 

customer contracts with the RES until the customer receives their first bill.  While the financial 

damage caused from one mass market customer (according to the current, proposed definition) 

canceling their contract without being subject to early termination fees is perhaps minimal, the 

damage caused by 100, 1,000, or 10,000 customers canceling under the same conditions is 

significant and could certainly result in the default of a RES.  For illustration purposes, RESA 

provides the following hypothetical scenario: 

 

                                                 
8 Id. 
9 Id. 
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In August, a RES contracts 10,000 aggregated residential customers on two-year fixed price 

contracts.  The total estimated usage over the course of the term is 240,000 MWh10.  Shortly 

thereafter, the RES pre-purchases 240,000 MWh at a price of $50 per MWh for a total of $12M.  

Let’s assume market rates continue to fall, and sometime in October, after receiving their first 

bill all 10,000 customers cancel their contract.  Even if those customers must remain with the 

RES for an additional month before the change can be effectuated, the RES still would have 

approximately 220,000 MWh that it would need to sell back into the market.  If the market rate 

at that time is $45 MWh (only a 10% decrease) the RES would lose at a minimum $5/MWh or 

$1.1M.  Certainly, the uncompensated loss of this capital could financially damage a small RES, 

even result in bankruptcy, forcing customers to the provider of last resort.  It is worth noting that 

a 10% decrease in energy prices is not at all uncommon, and given the volatility of energy prices, 

a much more significant reduction in electric rates during the “extended rescission period” is 

certainly feasible, creating even greater harm to the RES, if remedies (such as early termination 

fees) are not permissible.     

 

 With the relative lack of sophistication in the smaller customer market, the Commission 

may be skeptical of the severity of this concern that a large number of customers could seek to 

"game" the extended rescission period in order to take advantage of downward market trends.  

RESA would point out that this extended rescission period provides an opportunity for third 

party agents, brokers, or consultants (“ABC”) to improperly urge customers to engage in this 

type of "gaming" behavior.   

 

 The potential for customers to game the market under the proposed Section 412.230 is 

obvious.  So obvious in fact, it is quite possible that an ABC’s entire business model could center 

on taking advantage of this apparent “loophole”.  It is not difficult to imagine an ABC being 

quite successful in aggregating a large number of customers using the selling point, “Sign up 

with me, and I promise you if market rates fall between the time you contract with a RES until 

the time you receive your first bill, I will get you a new lower rate without any penalties for 

canceling or switching”.  While this promise may sound appealing to customers on its face, the 

underlying and fundamental risk associated with such a policy will ultimately undermine the 

                                                 
10 Assumes average monthly usage of 1,000 kWh per customer 
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availability and price of fixed-rate offers in Illinois and thereby deprive Illinois customers of 

perhaps the most often requested energy product.  These third party entities could easily enter 

into agreements with large numbers of customers that would enable the agent, broker or 

consultant to exercise the right to rescind on behalf of the customer.  These third party entities 

would have a strong financial incentive to do so because compensation for these entities is often 

based on the amount of savings offered to the consumer.  The increased scale involved in such a 

scenario would further exacerbate the financial impact to a RES.   

 

 The possibility of the market increasing or decreasing during the rescission period 

presents suppliers with two basic possibilities with respect to a customer under a new contract:  

 

1) Shy away from traditional, conservative hedging practices and not hedge the deal 

immediately upon contract execution, but instead maintain an open position until the 

rescission period has ended.   

 

2) Hedge the deal upon contract execution.   

 

 The “non-traditional”, speculative hedging strategy under scenario one would mitigate 

the potential harm to a RES in a downward market where there is a greater risk of a customer 

abrogating their original contract (without penalty) and re-pricing their contract at the lower 

market prices.  While this practice may mitigate concerns in a downward market, it does leave 

the RES tremendously exposed if prices were to rise, ultimately forcing the RES to purchase the 

electricity at costs above previously-prevailing market rates and significantly higher than what 

the RES originally agreed to sell the electricity for.                                                                      

 

 Conversely, under the more traditional, prudent hedging strategy outlined in scenario 

two, the RES would be protected from rising market conditions, but, under the proposed draft, if 

market prices drop and the customer abrogates their original contract (without penalty), then the 

supplier is left holding electric power supply purchased at above market rates in addition to 

incurring substantial hedging costs.   The RES must either sell the electricity to a different 
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customer (or several customers) at above-market rates or sell the power back into wholesale 

commodity markets at a loss. 

 

 As stated earlier, the greater the length of the rescission period the greater the possibility 

market rates will increase or decrease substantially from the applicable market rates at the time 

of contract execution.  The RES’s decision to hedge (scenario two) or to hold the position open 

(scenario one) will likely be wrong 50% of the time, meaning the RES will take a loss on 50% of 

the mass market contracts it enters into. In addition, regardless of market conditions, some 

customers will decide to rescind simply due to buyer's remorse; those deals will also have a 50% 

losing ratio (assuming 50% probability that the market will increase and 50% probability that 

market will decrease).  The end result is that as the rescind period becomes extended, suppliers 

risk losing money on more than 50% of their portfolio – no business would operate under these 

economics much less an energy business.   

 

 In order to avoid financial repercussions associated with high-risk scenarios such as the 

first one outlined above, a RES will have to make a business decision on how to best mitigate 

this risk and at least a couple options exist.  One, a RES could choose not to offer fixed-price 

contracts to mass market customers.  In this case customers would be exposed to changing prices 

that would lack certainty, which is a major reason why many customers want a fixed price in the 

first place.  Alternatively, a RES may account for this risk by factoring additional protection into 

their pricing.  In other words, if a RES believes market prices could fall 10% between the time 

the customer is contracted (and the hedge is executed) until the time the customer can cancel the 

contract (without being subjected to early termination fees), then it would be reasonable for the 

offer price to be 10% higher than what it would normally be if early termination fees were still 

applicable.  Another option may be for a RES to socialize this risk factor among all customers, 

raising prices on all offers rather than the specific fixed-rate product in question.  Not only is it 

simply unfair for all customers to pay a higher rate to account for the possibility of gaming by 

others, but all of these approaches contradict some of the principal benefits and goals of 

competition – to apply downward pressure on prices and to offer customers a variety of products 

(including fixed-rate options) so they can choose an option that best suits their energy needs. 
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 The purpose of a fixed price contract is to provide customers with price certainty.  If a 

customer prefers to have the lowest possible rate today, then the appropriate action would be to 

suggest to the customer they consider a variable or market rate product, rather than having the 

option to potentially game the system and continually sign and cancel contracts to the detriment 

of the RES, other customers, and the competitive retail market.   
 

 Customers are already afforded a sufficient period of time (ten days, potentially more) to 

review their terms and conditions and rescind their contract, if they desire.  A ten (10) day 

rescission period provides adequate protection to the customer, and significant additional time to 

review the terms and conditions of a contract is not warranted.       

 

 Given the broad, negative consequences that would occur if customers were permitted to 

cancel contracts after receipt of their first bill, without any recourse for the RES to collect 

damages associated with the customer’s abrogation of the contract, the intent of the rule remains 

unclear.  It is RESA’s position that the purpose of a reasonable rescission period is to protect 

customers that were mislead or deceived by “bad actors” in the marketplace and are unaware of 

this deception until they receive their first bill.  RESA supports remedies to protect customers 

from being mislead, deceived, or lied to.  However, these remedies must address individual (and 

rare) instances where rules were violated, and not create blanket rules that negate the substantial 

benefits customers receive from bilateral contracts.  In short, it is important not to throw out the 

baby with the bath water – the competitive market has served Illinois customers well and it is 

important that consumer protection provisions not eliminate the benefits provided by the 

competitive market. RESA believes that a “standard” rescission period is reasonable and both 

adequately protects consumers and preserves for customers the benefits they seek from the 

competitive marketplace.   

 

 RESA supports fair and competitive markets and establishing rules that are designed to 

provide customers a wide-ranging portfolio of products from which to choose.  This proposed 

rule is a huge step back from achieving that goal.  For all the reasons mentioned above, RESA 

urges the following modification to Section 412.230 be adopted: 
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Any agreement between a RES and a customer that contains an early termination fee 
shall disclose the amount of the early termination fee or the formula used to calculate the 
termination fee. Any such agreement must also state that the early termination fee does 
not apply if the customer cancels the contract within the rescission period described in 
Section 412.210. In addition, any agreement that contains an early termination fee shall 
provide the customer the opportunity to terminate the agreement without any termination 
fee or penalty within 10 business days after the date of the first bill issued to the customer 
for products or services provided by the RES. This requirement does not relieve the 
customer of obligations for services rendered under the agreement prior to termination.  

 
 
 If the Commission believes it to be necessary, RESA would not oppose explicit rule 

language that provides customers with an early termination fee “waiver” if the price the customer 

contracted at differs from the price that appears on their first bill.  While such language could be 

made to be fairly straightforward, special consideration and clarifying language may be 

necessary for applying a similar rule to variable rate products.       

 

 RESA also would support further steps to ensure customers are fully aware of the most 

relevant aspects of their electric product or service.  The Uniform Disclosure Statement is a great 

tool for enhancing customer awareness of their service product and should be reviewed 

thoroughly.  To further ensure all customers who receive a written Uniform Disclosure read the 

statement, RESA believes the Commission should consider requiring the Uniform Disclosure 

Statement be either a separate document or be the first page(s) of a written Letter of Agency (the 

current draft does not specify the location of the Uniform Disclosure Statement). 

 

 

III. SCOPE AND APPLICABILITY 

 

Definition of “Small Commercial Customer” 

 

 As currently drafted, the majority of the marketing practices contemplated in Part 412 

(the proposed mass market consumer protection rules) apply to residential and small commercial 

customers where the definition of “small commercial customer” is closely aligned with the 
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“small commercial retail customer” definition found in the Public Utilities Act (“PUA”)11 

(someone who consumes less than 15,000 kWh annually).  RESA strongly supports the 15,000 

kWh threshold for applying these new and enhanced marketing standards and consumer 

protection rules. 

 

 RESA believes that this usage level is appropriate, as it is consistent with the Illinois 

regulatory framework that differentiates ARES certification at this threshold.  ARES are 

certificated to serve customers above and/or below the 15,000 kWh annual consumption level.  

The proposed definition will also not disrupt the well-developed retail electric marketplace that 

currently exists in Illinois, as amply illustrated by switching statistics: 

 

• In the ComEd service territory, 75% of the total non-residential electric load (based 

on kWh) is served by RES12: 

o 97% of very large customers with demand above 1 megawatt (MW) 

o 90% of large customers (demand between 400 kW – 1 MW) 

o 64% of medium customers (demand between 100 kW – 400 kW) 

o 27% of small customers (demand between 0 kW – 100 kW) 

 

 The specific language currently proposed as Part 412 appears to be intended to attempt to 

protect mass market customers and encourage competitive pricing offers.  However, as discussed 

earlier in these comments, many of the draft provisions, particularly provisions related to 

rescission rights13 and early termination fee waivers14 are of concern to RESA, and have the 

potential to have the opposite effect, namely to limit product offerings, raise electric prices to 

customers, and create an overall chilling effect on the competitive electric market.  In addition, 

the risks and costs of doing business as a RES will increase substantially (and result in higher 

electric rates) if the rules are adopted in their current form, and, even more so, if they are applied 

to medium and/or large electric users (with annual usage above 15,000 kWh).  Such a step would 

jeopardize the current well-functioning retail electric market that already exists for commercial 

                                                 
11 220 ILCS 5/16-102 
12 Office of Retail Market Development, 2009 Annual Report, data as of May 31, 2009 
13 Section 412.110(j); Section 412.210 
14 Section 412.230 
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and industrial customers, without providing any commensurate benefit to the class of customers 

that the rules are designed to protect.   

 

 For the aforementioned reasons, RESA supports the currently proposed definition of 

“small commercial customers” with the following minor modification: 

  

“Small commercial customer” means a non-residential customer of an electric utility 
consuming 15,000 kilowatt-hours or less of electricity annually in its service area the 
State of Illinois. A RES may remove the customer from designation as a "small 
commercial customer" if the customer consumes more than 15,000 kilowatt-hours of 
electricity in any calendar year after becoming a customer of the RES. In determining 
whether a customer is a small commercial customer, usage by the same commercial 
customer shall be aggregated to include usage at the same premises even if measured by 
more than one meter, and to include usage at multiple premises. Nothing in this Part 
creates an affirmative obligation on an electric utility to monitor or inform customers or 
RESs as to a customer's status as a small commercial customer as that term is defined 
herein. Nothing in this Part relieves an electric utility from any obligation to provide 
information upon request to a customer, a RES, the Commission, or others necessary to 
determine whether a customer meets the classification of small commercial customers as 
that term is defined herein. 

 
 RESA recommends the Commission adopts the modified language above to carry-out the 

apparent intent of the rule – to focus the applicability of the marketing standards contained in 

Part 412 to residential and small commercial customers.  Without RESA’s proposed 

modification, the application of the consumer protection rules would seemingly be based on 

location, rather than the customer’s usage (which can be views as a fair proxy for their level of 

sophistication).  For example, a customer could operate a chain of stores with dozens or perhaps 

even hundreds of locations in the ComEd territory (far exceeding an aggregate usage of 15,000 

kWh), but may only have one location in the Ameren territories, where that one location would 

have annual usage less than 15,000 kWh.   

 

 Without RESA’s proposed modification, the above scenario would create a paradoxical 

and problematic situation where a customer that spends tens if not hundreds of thousands of 

dollars on electricity would ultimately be considered a large commercial customer in the ComEd 

territory but a small commercial customer in Ameren.  This could prevent the use of a master or 

enabling agreement that is widely-used for contracting with large commercial and industrial 
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customers and creates additional, unnecessary operational burdens on the RES without cause.  

To prevent such an occurrence, RESA urges the Commission to adopt the recommended 

modification to recognize customers’ locations throughout the state.         

     

Definition of “Sales Agent” 

 
 RESA is concerned with the proposed definition of sales agent as it is not limited to 

employees and exclusive agents of the RES and would encompass licensed ABCs.  To clarify, 

RESA believes that the consumer protection rules should apply equally to all parties soliciting 

mass market customers and RESA fully supports ensuring that all ABCs adhere to Part 412 when 

adopted.  However, it is RESA’s belief that all ABC related requirements are best positioned in 

Part 454.  As the Commission is already aware, on September 29, 2009, the ICC adopted15 83 Ill. 

Admin. Code 454 (“Part 454”) - “Licensure of Retail Electric Agents, Brokers, and Consultants”.  

The rules implemented Section 16-115C(a) of the PUA to “adopt licensing and code of conduct 

rules in a competitive retail electricity market to protect Illinois consumers from unfair or 

deceptive acts or practices and to provide persons acting as agents, brokers, and consultants 

[emphasis added] engaged in the procurement or sale of retail electricity supply for third parties 

with notice of the illegality of those acts or practices.”  RESA believes that Part 454 

accomplishes that and it is worth noting that to date 66 entities have already applied for ABC 

licenses16.   

 

 The current draft definition of “sales agent”17 in the proposed Part 412 also encompasses 

licensed ABCs.  RESA recommends the proposed language in Part 412 be modified to exclude 

these licensed entities; otherwise the two rules will create incongruities that may be 

irreconcilable.  For example, assume a sales representative works for a licensed ABC that 

represents multiple RES in the marketplace.  The RES solicits a customer, focusing his sales 

pitch on one particular product from one particular RES, “Lighthouse Energy” (fictitious name).  

                                                 
15 Docket No. 08-0548,  Implementation of Section 16-115C of the Public Utilities Act 
16 Illinois Commerce Commission: Case Reports, as of February 22, 2010 
 
17 “Sales agent” means any employee, agent, independent contractor, consultant, or other person that is engaged by 
the RES [emphasis added] to solicit customers to purchase, enroll in, or contract for power and energy service on 
behalf of a RES 
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 Several sections of the drafted rule state, “Upon a customer’s request, the RES and its 

sales agents shall refrain from any further marketing to that customer.”  If the customer requests 

that the sales agent refrains from any further marketing, the implications of this request remain 

unclear.  Various interpretations of Part 412 as currently drafted could apparently lead to various 

consequences, and combinations thereof: 

 

1. ABC would be prevented from any further marketing to the customer. 

2. ABC would be prevented from any further marketing of Lighthouse Energy products to 

the customer. 

3. Lighthouse Energy would be prevented from any further marketing to the customer. 

4. Any RES doing business with the ABC would be prevented from any further marketing 

to the customer. 

 

 The ambiguity illustrated above would hypothetically apply to almost any circumstance 

where an ABC violates Part 412 as currently drafted.   RESA contends this issue can be easily 

remedied by making modifications to the currently existing Part 454 and Part 412 as drafted.  We 

urge the Commission to consider and adopt the following recommended changes: 

 

 83 Ill. Admin Code 454.90 Code of Conduct: 

i) Comply with the requirements of Section 412.110, Section 412.120, Section 
412.130, Section 412.140, Section 412.150, Section 412.160, and Section 412.170 

 

Section 412.10 Definitions: 

“Sales agent” means any employee, agent, independent contractor, consultant, or other 
person that is engaged by the RES to solicit customers to purchase, enroll in, or contract 
for power and energy services in Illinois. on behalf of a RES.  For purposes of this 
section, “sales agent” does not include agents, brokers, and consultants required to be 
licensed according to 83 Ill. Adm. Code 454.   
 

 The above modified language will protect customers by ensuring that all entities selling 

retail electric products or services in Illinois adhere to the consumer protection rules, and at the 

same time, avoid any unnecessary confusion by simply including all ABC requirements in the 

same Part (454).   
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IV. UNIFORM DISCLOSURE STATEMENT 

 

 RESA supports plain-language disclosures to mass market customers in order to reduce 

customer confusion, customer complaints, and increase overall customer satisfaction.  RESA is 

also in favor of a straightforward, easy, relatively quick enrollment process which also results in 

higher customer satisfaction and a better overall experience regarding switching to or between 

competitive suppliers.  At times, these two goals – 1) adequate disclosure and 2) an easy, quick 

enrollment process – can conflict with each other, as each additional disclosure results in 

additional time to complete the sales, marketing, and enrollment process.  As detailed below, 

RESA believes a more equitable balance can be achieved between the frequency of required 

disclosures and the time it takes to complete the sales and enrollment process. 

 

Acknowledgement of Uniform Disclosure Statement 

 

  First, a review is warranted of both the required and practical frequency of disclosures 

related to information contained in the Uniform Disclosure Statement.  Currently, Section 

412.110 states, “…a RES or one of its sales agents must disclose the following information to the 

customer prior to any enrollment for electric service, regardless of the form of marketing used.”  

There are 15 different itemized disclosures (a through o) contained in the Uniform Disclosure 

Statement, although many of the itemized disclosures contain multiple disclosures that need to be 

made.  For example, item a) would require two distinct disclosures – the legal name of the RES; 

and the name under which the RES will market its products.  In fact, nearly 30 statements may 

be necessary in order to disclose all items required in the Uniform Disclosure Statement.  

 

 Additionally, there are several sections (412.120(c); 412.130(c); 412.140(b)) that require 

a sales agent to “verbally disclose to the customer items (d) – (o) of the Uniform Disclosure 

Statement (Section 412.110(d)-(o)).”  The distinguishing difference here appears to be that 

certain items (a, b, and c) of the Uniform Disclosure Statement can be disclosed in any format or 

method, while the remaining items (d-o) must be read aloud.  Moreover, there are requirements 

for the customer to verify the disclosure of these items actually took place (Section 412.120(f); 

412.130(e); 412.140(c)).  For example, Section 412.130(e) as currently proposed reads: 
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If a sales agent engages in telemarketing and third-party verification is used to authorize a 

customer’s enrollment, the third-party verification must require the customer to verbally 

acknowledge that he or she understands items (d) – (o) of the Uniform Disclosure 

Statement Section 412.110.   

     

 Specifically, RESA’s greatest concern centers on marketing methods that are primarily 

conducted over the telephone (i.e. Telemarketing; Inbound Enrollment Calls).  Since there is 

neither an opportunity nor requirement to provide a written Uniform Disclosure Statement prior 

to enrollment, the only way to provide a customer a frame of reference is to read to the 

customer(over the telephone), items (d) – (o) of the Uniform Disclosure Statement to the 

customer.  Additionally, RESs must also comply with the requirements of Section 2EE of 815 

ILCS 505 (which governs the third-party verification method).  The combination of all these 

requirements is redundant, cumbersome, costly, and time-consuming to both the RES and the 

potential customer and is best illustrated by an example:  
 

Consider the scenario where a sales agent is presenting an electric product to a customer.  During 

the sales solicitation the sales agent typically discusses items such as the name of the RES, the 

length of the contract, the price and charges related to the product or service, the presence of any 

early termination fees, the fact that the RES is an independent seller of electricity, and other 

relevant information.  Under the proposed rules, if the customer wants to enroll with the RES, 

then prior to enrollment the sales agent would have to verbally disclose to the customer items (d) 

– (o) of the Uniform Disclosure Statement.  The statement as contemplated in Section 412.110 

would disclose the length of contract, the price and charges related to the product or service, if 

any early termination fees apply, the fact that the RES is an independent seller of electricity, and 

other relevant information.  Once the sales agent has finished reading the uniform disclosure 

statement the customer can be transferred to an independent third-party verifier to complete the 

enrollment process.  As currently contemplated, the third-party verification (“TPV”) would then 

require the customer to acknowledge that they understand the Uniform Disclosure Statement as 

well as ask the customer to verify “the price of the service to be supplied and the material terms 
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and conditions of the service being offered, including if any early termination fees apply” in 

accordance with Section 2EE of 815 ILCS 505.    

 

      To review, during an informal sales process, the sales agent would typically disclose material 

terms and conditions associated with the product, then prior to enrollment the sales agent would 

have make a statement such as “I am now going to read to you items (d) – (o) of the Uniform 

Disclosure Statement”, in order to verbally disclose what amount to mostly material terms and 

conditions to the customer, as well as provide a frame of reference for the customer in 

anticipation of asking the customer to verify they understand the Uniform Disclosure Statement.  

Finally, not only would the third-party verification both require the customer to verify “the price 

of the service to be supplied and the material terms and conditions of the service being offered, 

including if any early termination fees apply”, but also require that the third-party verification 

has the customer verify that they understand the referenced items within the Uniform Disclosure 

Statement.  The redundancy of these requirements may actually create customer confusion and 

certainly lengthens the enrollment process to such lengths that it would stretch the limits of 

customer patience, particularly that of business owners whose time is very limited.  

 

      Additionally, several items in the Uniform Disclosure Statement are not always required.  

Specifically, item (n) and item (o) are not always applicable and therefore may not always be 

disclosed.   Currently, the rules contemplate that the customer verify they understand items (d) – 

(o) of the Uniform Disclosure Statement, yet there may only be a need to disclose items (d) – 

(m), excluding any items that are only necessary to disclose under certain circumstances.  This 

discrepancy must be reconciled or it will cause customers to be sufficiently confused when 

asked, “Do you understand items (d) – (o) of the Uniform Disclosure Statement” when only 

items (d) – (m) were part of the disclosure.              

 

      To remedy the aforementioned issues, RESA is providing modified language (below) which 

carries out the intent of the rule – to have the customer acknowledge they understand the 

individual items contained within the Uniform Disclosure Statement: 
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Section 412.130(e)  

If a sales agent engages in telemarketing and third-party verification is used to authorize a 

customer’s enrollment, the third-party verification must require the customer to verbally 

acknowledge that he or she understands contain items (d) – (o) of the Uniform Disclosure 

Statement (Section 412.110).   

 

Section 412.140(c) 

Require the customer to verbally acknowledge that he or she understands items (d) – (o) 

contained in the Uniform Disclosure Statement (Section 412.110).  The third-party 

verification must contain items (d) – (o) of the Uniform Disclosure Statement (Section 

412.110).    

 

Unique Third Party Verification Requirement for Door-to-Door Solicitation  

 

 As previously discussed, various marketing methods (door-to-door, telemarketing, in-

bound enrollment) contain a requirement that if third party verification is used to authorize a 

customer’s enrollment, the third-party verifier “must require the customer to verbally 

acknowledge that he or she understands items (d) – (o) of the uniform disclosure statement.”    

However, Section 412.120(f) also requires that a customer acknowledge that they were left with 

a copy of the Uniform Disclosure Statement.  Only door-to-door marketing requires a TPV to 

verify that the customer was left with a copy of the uniform disclosure statement.   

 

 RESA recommends, to the extent possible, that the Commission create uniform 

requirements for all marketing methods in order to minimize transaction costs.  By having a 

unique requirement that pertains only to in-person marketing, it would require that a third party 

verifier design unique TPVs that apply only to customers who were marketed to in-person.   

Specifically, a TPV applicable to in-person marketing would require the customer to 

acknowledge they are in possession of the uniform disclosure statement, while all other TPVs 

only require the customer acknowledge that they understand the contents of the disclosure 

statement.  A process would also have to be put in place to ensure a third party verifier knows by 

which method the customer was solicited in order to determine which TPV applies (assuming the 
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RES uses multiple forms of marketing).  This requirement is impractical, an administrative 

burden, and would result in higher costs to the RES, which would ultimately be passed on to the 

customer.  RESA suggests the proposed rule be modified in accordance with our argument 

above: 

 

Section 412.120(f) 

If a customer’s enrollment is authorized by third-party verification during door-to-door 
solicitation, the third-party verification shall require the customer to verbally 
acknowledge that a copy of the Uniform Disclosure Statement was left with the customer, 
and that he or she understands items (d) –(o) of the Uniform Disclosure Statement, or the 
third-party verification shall contain items (d) – (o) of the Uniform Disclosure Statement 
(Section 412.110). 

  

Section 412.120 (e) 

If a customer’s enrollment is authorized by the customer signing a Letter of Agency, the 
sales agent shall require the customer to initial the written Uniform Disclosure Statement, 
a copy of which is to be left with the customer at the conclusion of the sales visit. The 
minimum list of items to be included in the Uniform Disclosure Statement is contained in 
Section 412.110.  
 

 RESA notes that the above-modified language does not eliminate the requirement to 

leave behind a written Uniform Disclosure Statement (which must be signed by the customer) 

when soliciting door-to-door, nor does it eliminate the requirement to ensure the customer 

understands all the items within the Uniform Disclosure Statement.  Rather, the modified 

language only no longer makes it necessary to confirm through a TPV that the customer is in 

possession of a written Uniform Disclosure Statement.  The RES will already be in possession of 

a signed copy of the Uniform Disclosure Statement, which is adequate evidence that the 

customer was provided with the Uniform Disclosure Statement.  This modification will ensure 

additional, unnecessary operational costs are not incurred by the RES (by requiring unique TPVs 

based on marketing method) and ultimately passed on to customers.  In truth, RESA’s 

modification actually expands the consumer protections by ensuring that, for door-to-door 

solicitations, regardless of whether a Letter of Agency (“LOA”) or TPV is used to authorize a 

customer’s enrollment, the customer signs a written Uniform Disclosure Statement. 
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Guaranteed Savings Disclosure 

 

      As currently drafted, products with guaranteed savings could not feasibly be marketed 

through telemarketing or inbound enrollment methods.  This is a result of the combination of 

Section 412.110, which requires the Uniform Disclosure Statement to be disclosed “prior to any 

enrollment” and Section 412.110(n) which currently states: 

 

If savings are guaranteed under certain circumstances, the RES must provide a written 

[emphasis added] statement, in plain language, describing the conditions that must be 

present in order for the savings to occur; and 

 

      To clarify, any disclosure requirements to provide something to the customer in writing, prior 

to enrollment, can essentially only be accomplished through marketing methods that allow for 

the distribution of written materials prior to enrollment (namely, in-person solicitation).  RESA 

does not believe it is the Commission’s intent that certain products only be marketed through 

certain methods18; specifically, that guaranteed savings products be effectively banned from 

being marketed through oral methods.  Such a position would imply that the Commission favors 

door-to-door solicitation over other marketing methods, such as in-bound telephonic enrollment.  

Generally speaking, RESA believes Commission rules and regulations should not discriminate 

against one form of marketing versus another.  Therefore, RESA asks the Commission consider 

and ultimately adopt the following modification to Section 412.110(n): 

 

 If savings are guaranteed under certain circumstances, the RES must provide a written 

statement, in plain language, describing the conditions that must be present in order for 

the savings to occur; and 

 

 

 

                                                 
18 Further evidence of this is Section 412.110(o), pertaining to “fixed bill” products.  The section does require a 
specific statement, but doesn’t require this statement to be made in writing.   
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Definition of Sales Contract 

 

 RESA notes that several sections (Section 412.110, 412.130(f), 412.140(d), and 

412.180(a)) of the proposed rule uses the term “sales contract”, but provides no definition for the 

term.  IN contrast, the proposed rule clearly defines a similar term “Letter of Agency”, which is 

also found in multiple sections (Section 412.120(e) and 412.150(b)).   

 

 RESA asks the Commission to clarify the distinction between a “Letter of Agency” and a 

“Sales Contract”.  If any differences exist, “Sales Contract” should be appropriately defined.  If 

the terms are in fact one in the same, RESA recommends all instances of “sales contract” be 

replaced with “Letter of Agency”.   

 

Direct Mail Solicitation 

 

 As currently drafted, Section 412.150 states when a sales agent utilizes email or direct 

mail for the purposes of “contacting customers for enrollment”, all of the items of the Uniform 

Disclosure Statement must also be disclosed.  RESA asks that the Commission more clearly 

defines what constitutes “contacting customers for enrollment [emphasis added]”.   

 

 RESA believes that, as currently drafted, the rule implicitly requires a RES to include all 

the items in the Uniform Disclosure Statement on the direct mail piece or email when the RES 

markets a specific product or service.  However, it is unclear what type of marketing collateral 

would be considered “for enrollment” purposes, and what materials could be “for informational 

purposes”.   RESA contends that if the RES’s direct mail piece or email does not solicit 

customers for enrollment onto a specific product or service, then no Uniform Disclosure 

Statement can be provided, as each unique product and service will have its own corresponding 

Uniform Disclosure Statement.  For example, if a RES sends a direct mail piece to a customer 

stating “Call today to learn more about our fixed-rate plans”, then no Uniform Disclosure 

Statement can be provided because no specific product or service is being solicited for 

enrollment – the rule language should clarify this constraint.   
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 Additionally, we are concerned with the practicality and feasibility of including the items 

of the Uniform Disclosure Statement on a direct mail piece.  There are numerous items contained 

in the Uniform Disclosure Statement, and a direct mail piece (i.e. a 5x7” postcard) simply may 

not be large enough to accommodate the disclosure of all of the required items.  In order to 

address the aforementioned concerns, RESA recommends the Commission adopt the modified 

language below: 

 

A RES or one of its sales agents contacting customers for enrollment for a specified 

power and energy product or service by direct mail or e-mail shall include:  

 

1) the items of the Uniform Disclosure Statement (Section 412.110) for the 

service being solicited, or 

2) A written Uniform Disclosure Statement for the service being solicited, or 

3) A link to a webpage where the Uniform Disclosure Statement is displayed for 

the service being solicited    

 

 

V. Required RES Information 

 

Filing Updated Information 

 

 As currently drafted, Section 412.310(b) states “The RES must file updated information 

within 10 business days after changes [emphasis added] in any of the documents or information 

required to be filed by this section.”  RESA believes the language should be clarified as follows: 

 

The RES must file updated information within 10 business days after any material 

changes in any of the documents or information required to be filed by this section 

 

 If Section 412.310(b) is not clarified, presumably the RES would be obligated to file 

updated standard customer contracts after “the dotting of every ‘i’ and the crossing of every ‘t’”.  
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It is not uncommon for a RES to correct typos in standard contracts or make immaterial changes, 

(i.e. modifying “won’t” to “will not”, etc.).  A requirement to provide updated documents (such 

as contracts) after any and every “change” provides customers with no additional protection and 

is overly burdensome and unnecessary.  RESA believes it is more reasonable and practical to 

require a RES to file updated documents after a significant or material change and requests the 

Commission adopt the proposed modifications provided above.     

 

 

VI. Contract Renewal 

 

Non-Automatic Renewal 

 

 As currently drafted, Section 412.240 (Contract Renewals) contemplates a “non-

automatic renewal”.  Presumably, this refers to an initial contract that either has no renewal offer 

whatsoever, or has a renewal offer that would require additional consent from the customer 

before being executed.  RESA asks the Commission to clarify the intent of Section 412.240(a)(3) 

which currently reads: 

 

 [The separate written notice of contract expiration shall include…] 

A full description of the renewal offer, including the date service would begin under the 

new offer; and 

 

 Currently, the section is vague as to whether or not it creates an obligation on the RES to 

provide the customer with a renewal offer, or alternatively, simply clarifies that if a renewal offer 

is made, a full description of such a renewal offer is included with the expiration notice.   

 

 At this time, RESA assumes that the Commission’s intent is to simply ensure a full 

description accompanies any renewal offer included with the expiration notice, but does not 

require a renewal offer to be made.  RESA does not believe a RES, who is not a provider of last 

resort, should be compelled to serve a customer outside the terms and conditions of the 

agreement between the customer and the RES.  After all, there may be circumstances in which a 
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RES does not wish to renew a particular customer or customers in general (i.e. if a RES is 

unwinding their business).  We suggest the Commission clarify the language as follows: 

 

A full description of the renewal offer, including the date service would begin under the 

new offer, if a renewal offer was provided; and 

 

Contract Renewal Notice 

 

 Sections 412.240(a) and (b) state, “Nothing in this Section shall preclude a RES from 

offering a new contract to the customer at any other time during the contract period.”  However, 

it is unclear whether the contract expiration notice requirements would still apply if a RES and 

its customer enter into a new contract with a start date that begins upon expiration of the current 

contract between the RES and its customer.  In other words, the draft rule could be interpreted as 

requiring the RES to provide notice of contract expiration despite that the customer has already 

executed a new contract, which will allow for service to be seamlessly provided to the customer 

as one contract expires and a new contract takes effect.  Requiring notice of contract expiration 

under such a circumstance could potentially create customer confusion by improperly signaling 

to the customer that action is necessary in order to avoid an undesirable result such as the 

customer reverting to electric utility default service.  In order to avoid customer confusion and 

create a positive experience for customers that execute a contract prior to the expiration notice 

window, RESA recommends the following clarification to Sections 412.240(a) and (b): 

 

 Nothing in this Section shall preclude a RES from offering a new contract to the 

customer at any other time during the contract period.  If the customer enters into a new 

contract prior to the end of the contract expiration notice period, then notice of contract 

expiration under this Section is not required. 
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VII. Dispute Resolution 

 

Disputed RES Charges 

 

 Section 412.320(c)(1)(B) requires the RES to notify the electric utility of an informal 

complaint received and requires the electric utility to withhold collection activity on disputed 

RES charges on the customer bill.  This section is problematic for two reasons: (1) the lack of a 

definition for the term “disputed charges” may create administrative burdens for the RES, utility, 

and the ICC Consumer Services Division Staff and ultimately result in customer hardships, and 

(2) it appears to require the RES to notify the utility of all informal complaints rather than only 

complaints involving billing disputes that require adjustments to a utility consolidated bill. 

 

 The lack of any definition or explanation of what constitutes “disputed charges” poses 

several problems for all parties involved in the complaint handling process.  For example, the 

Consumer Services Division Staff that handles informal complaints would be required to make a 

determination as to whether a complaint involves “disputed charges” without any guidance from 

the draft rule.  It is reasonable to conclude that Staff may be required to determine that only some 

portion, but not all, of the RES charges constitute “disputed charges”.  However, the draft rule 

provides no guidance in this area either.  Ideally, designating an informal complaint as involving 

“disputed charges” would only be done after careful consideration of the facts in the informal 

complaint because any “disputed charges” would then have to be removed from a customer’s 

next bill (assuming the customer did not pay the disputed charges).  Liberal application of the 

“disputed charges” designation would create administrative burdens for the RES and utility as 

they would have to continuously coordinate adjustments to bills.  If the charges were later 

determined to be accurate, then the charges would be added back to the customer’s bill 

potentially causing hardship when supply related charges were perhaps twice as much than they 

otherwise would have been.  RESA believe that the complexity surrounding this issue and the 

potentially negative impact on customers calls for additional detail that is not included in the 

proposed rule.  Therefore, RESA recommends a collaborative process be established and 

facilitated through the Office of Retail Market Development, where interested stakeholders will 

formalize a detailed process for handling “disputed charges”.   
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 Section 412.320(c)(1)(B) could be interpreted to require the RES to notify the utility of 

all informal complaints received by the ICC’s Consumer Services Division rather than only 

informal complaints related to disputed charges that require adjustments to the utility 

consolidated bill.  Requiring the RES to notify the utility of any informal complaint received by 

the Consumer Services Division is administratively burdensome, unnecessary, and may be a 

violation of customers’ privacy rights.  Utilities should not be required to track and maintain 

information related to informal complaints received by the Consumer Services Division 

regarding RESs just as RESs should not be required to track and maintain informal complaints 

received by the Consumer Services Division regarding utilities.  The Commission’s Consumer 

Services Division is already tasked with this responsibility, and requiring the utilities to do so 

would be duplicative and administratively burdensome while providing no apparent value to the 

process.  Further, informal complaints should be treated confidentially, to the extent allowed by 

applicable rules and laws, to protect private account information that customer’s may not want 

divulged to third parties such as the utility. 

 

 RESA recommends the following revisions to Section 412.320(c)(1)(B) to clarify 

instances in which the RES would have to notify the utility of an informal complaint: 

 

In the case of the electric utility purchasing the RES’s receivables or utility consolidated 

billing, the RES shall notify the utility of any informal complaint received that relates to 

disputed charges and requires an adjustment to the utility consolidated bill. and tThe 

electric utility shall follow the procedures outlined in their billing services agreement 

with the RES to withhold collection activity on disputed RES charges on the customer’s 

bill.   
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Disclosure of RES Customer Complaints 

 

 Section 412.320(c)(3) requires the Commission to prepare a summary of all informal and 

formal complaints received and publish the summary on the Commission’s web site.  Depending 

on the format, the complaint summary could potentially either be damaging to the development 

of the competitive market or, alternatively, provide a valuable tool to customers, RESs and the 

Commission.  If the summary simply provides raw numbers of complaints without regard to 

market share or level of business activity of the RES, the information provided will be of little or 

no value and could potentially be misleading. On the other hand, if the complaint summary 

provides complaint rates, rather than raw numbers, then customers, RESs and the Commission 

will have an accurate measurement of supplier performance and customer satisfaction with the 

competitive marketplace. 

 

 A complaint summary that includes only raw numbers of complaints would portray 

suppliers that serve a greater number of customers and engage in a higher level of marketing 

activity as performing poorly relative to other RESs.  This, of course, assumes that, all other 

things being equal, greater market share by customer count and level of business activity will 

result in a greater number of complaints.  For illustration purposes, consider the following 

example:  

 

Supplier A has 100 complaints, serves 100,000 customers and submits 5,000 enrollments in a 

particular quarter while Supplier B has 30 complaints, serves 10,000 customers and submits 500 

enrollments for the same quarter.  A comparison of the raw number of complaints lodged against 

Supplier A and Supplier B (100 to 30 respectively) may lead one to the conclusion that customer 

satisfaction is greater with Supplier B and Supplier A is performing poorly relative to the market 

despite that Supplier A actually has a lower complaint rate. 

 

 A complaint summary that includes complaint rates rather than raw numbers not only 

provides customers with an accurate portrayal of RES performance relative to the entire RES 

community, it also provides a measurement that RES’s can use to gauge their own performance 

relative to their competitors.  Market share data and level of business activity of other RES’s is 
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not available to the individual RES, so there would be no means for a RES to measure its 

individual performance against the market if the Commission only publishes raw numbers of 

complaints on its web site. 

 

 Level of business activity, in addition to market share by customer count, should be taken 

into consideration in determining complaint rates because a significant number of customer 

enrollments could potentially generate additional customer complaints but would not be taken 

into account if only market share by customer count was included in a complaint rate calculation.  

This is true because enrollment transactions may have been submitted during the time period in 

which complaint rates are being measured, but the customer may not actually become a customer 

of the RES until the transaction is successfully processed by the utility.  Further, enrollment 

submissions by a RES may be rejected for a number of reasons including an error in transmitting 

the data, an error in the data itself, a customer’s decision to rescind the contract, or a customer 

not meeting the eligibility requirements to participate in the competitive market.  These 

transactions, nevertheless, represent a significant level of customer contact and should be taken 

into consideration when calculating RES complaint rates.  The number of enrollment 

transactions and customer count by RES are readily available from the utility and could be 

obtained by the Commission on a periodic basis for purposes of generating the complaint 

summary on the Commission website. 

 

 In summary, RESA recommends a methodology that will add value to the market by 

allowing customers to accurately gauge the performance a RES and allow RES’s to gauge their 

individual performance against the field.  RESA suggests the following revisions to Section 

412.320(c)(3) of the proposed rule in order to incorporate the above proposal: 

 

The Commission shall, at least quarterly, prepare a summary of all formal and informal 

complaints received and publish it on its web site.  The summary shall include complaint 

rates of each RES taking into account the number of enrollments submitted by the RES 

and the number of customers served by the RES for the reporting period. 
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 Further, RESA recommends a collaborative process be established, facilitated through the 

Office of Retail Market Development, where interested stakeholders could propose and 

ultimately determine the most appropriate methodology for calculating complaint ratios. 

 

 

VIII. Miscellaneous 

 

Fixed Bill Disclosure 

 

 RESA notes that Section 412.120(d) and Section 412.130(d) are duplicative with Section 

412.110(o) and should be eliminated.    

 

 

IX. Conclusion 

 

 RESA supports the efforts by the Commission and Staff to adopt consumer protection 

rules and marketing standards for retail energy suppliers to ensure that mass market customers 

are provided with appropriate consumer protections.  RESA shares the Commission’s goal of 

fostering the development of a competitive market structure and supports initiatives that preserve 

a robust retail market that provides customers an abundance of product offerings and services 

from which to, while carefully tailoring consumer protections to ensure a positive marketing 

experience.    

 

 RESA urges the Commission to adopt the proposed modifications contained herein which 

serve to clarify the rule, both reduce customer confusion and increase customer awareness, 

reduce operational costs which are ultimately borne by the customer, and most importantly to 

ensure that consumers can reap the benefits of a wide-range of product offerings, including low-

cost, fixed-rate products.   

 

    Respectfully submitted, 
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 /s/ Roy Boston 
 Roy Boston 
 Strategic Planning & Policy Manager -- East 
 Sempra Energy Solutions LLC 
 1901 Butterfield Road  Suite 660 
 Downers Grove, IL 60515 
  630.390.2715 
 
 /s/ Mark J. McGuire 
 Mark J. McGuire 
 Attorney for RESA 
 10 South Riverside Plaza Suite 1800 
 Chicago, Illinois 60606 
 571.216.6665 
 mj53hcky@yahoo.com 
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	These initial comments are submitted on behalf of the Retail Energy Supply Association (“RESA”)[footnoteRef:2] in response to the Illinois Commerce Commission’s (“Commission”) Notice of Continuance of Hearing and Notice of Schedule on Adoption of 83 Ill. Adm. Code 412 and an Amendment of Ill. Adm. Code 453, issued in these proceedings on January 19, 2010. [2:  RESA’s members include ConEd Solutions; Constellation NewEnergy, Inc.; Direct Energy Services, LLC; Exelon Energy Company; GDF SUEZ Energy Resources NA, Inc.; Gexa Energy; Green Mountain Energy Company; Hess Corporation; Integrys Energy Services, Inc.; Just Energy; Liberty Power; PPL EnergyPlus; Sempra Energy Solutions LLC.  The comments expressed in this filing represent the position of RESA as an organization but may not represent the views of any particular member of RESA.
.
] 




I. INTRODUCTION



	At the outset, RESA wishes to emphasize its strong support for the adoption of consumer protection standards.  RESA commends the Commission, Staff, and other stakeholders for their efforts in the instant proceeding and the preceding workshop process.  A robust competitive market is fostered by reasonable consumer protection rules which ensure the integrity of the marketing process while simultaneously promoting broad and popular product offerings.  



	Having stated the foregoing, RESA submits that in one instance, with respect to the topic of extended Right of Rescission, the proposed rule is unreasonable insofar as it would operate to restrict competitive offerings, but not afford any additional consumer protection.  In this regard, RESA’s comments detail why the extended Right of Rescission would negatively impact customers, how the draft rule would negatively impact customers, and offers a number of solutions that mitigate this impact while maintaining adequate and reasonable consumer protections.  


	With respect to other issues, RESA offers what it believes to be improvements in the proposed rule in a number of areas which serve to both clarify the draft rules, reduce customer confusion, increase customer education and awareness, and reduce operational costs in an effort to keep retail electric prices as low as possible.     





II. RIGHTS OF RESCISSION



	As previously mentioned, RESA is concerned about a number of the draft provisions regarding a customer’s right to rescind. These provisions could dramatically increase prices to customers and limit product offerings and would pose an unreasonable level of risk to the retail energy supplier (“RES”).  The rules, as currently drafted, appear to establish two distinct rescission periods – the “standard” rescission period, as contemplated in Section 412.110(j), provides the customer with a ten calendar day rescission period “…after the electric utility processes the enrollment request...”, while Section 412.230 provides “…the customer the opportunity to terminate the agreement without any termination fee or penalty within 10 business days after the date of the first bill issued…”, essentially creating yet another rescission period.  This second “extended” rescission period far exceeds the “standard” rescission period, and may be as long as 87 days[footnoteRef:3] (potentially longer) after a customer contracts with the RES based on current enrollment processes.   [3:  87 day scenario:  1 day to contract with customer + 2 days for processing contract and submission of EDI transaction to utility + up to 37 days for switch to occur (if date of switch request is less than 7 days prior to the customer’s next meter read date) + 31 day billing cycle + 2 days to process invoice + 14 calendar days for rescission (assumes first bill issued on a Friday).
] 




	Electricity is a very unique commodity insofar as it cannot be stored (or at least not presently commercially viable on a utility-scale), and therefore no inventory exists.  This fundamental aspect of electricity in large part contributes to the volatility of electricity prices.  While risk management and business practices do vary from RES to RES, the vast majority of retailers are not speculators and have well-defined, prudent, conservative hedging practices to ensure the long-term viability of the company.  When speaking specifically about fixed-rate products (which are the most common product type for mass market customers[footnoteRef:4]) conservative hedging practices dictate that a RES pre-purchases 100% (or nearly 100%) of the estimated usage for the contract term within a few days of contract execution.  A RES will take into account in their pricing formula certain “risk factors”.  For example, the RES must account for the possibility that prices will rise between the time a customer contracts with the RES and the time the RES is able to execute the hedge.  Similarly, a RES must account for the possibility that prices will fall between the time a hedge is executed (which traditionally occurs at the time of contract execution under conservative hedging practices) and the time a customer may choose to rescind their contract, forcing the RES to unwind the hedge by selling the electricity back into the market at a lower price than it was originally purchased for and absorb hedging costs.  The rescission period effectively presents the customer with an option to purchase power at a fixed price while the market price of power potentially fluctuates.  The cost of this option must be included in the product price.  The longer this window is, the greater the risk, and as stated earlier, greater risk equates to higher prices.  Given this fact, it is appropriate to carefully contemplate the appropriate length of rescission periods.       [4:  This is evident in Pennsylvania, where there are six residential suppliers, all of which are only currently offering fixed-rate products according to the Office of Consumer Advocate’s website as of January 6, 2010.  Additionally, in Texas, according to the www.powertochoose.org website, as of January 6, 2010, in the Centerpoint service area, fixed product offerings outnumber variable products 107 to 29 (3.7:1)] 




“Standard” Rescission Period



	First, in discussing the “standard” rescission period, RESA’s primary concern centers around when the “clock starts ticking”.  Section 412.110(j) currently reads as follows:



A statement that the customer may rescind the agreement within ten calendar days after the electric utility processes the enrollment request [emphasis added] by contacting either the RES or the electric utility and provide both phone numbers;    



	It is inappropriate to base rescission timelines on the utility processing an enrollment request, which ultimately adds significant time to the “rescission window”.   A rescission period that could last as long as 17 calendar days[footnoteRef:5] (or longer) from the time the customer is contracted until the time they rescind is unnecessary and excessive.  Seventeen (17) calendar days is an unprecedented and excessive time period that would impose higher energy prices to customers and creates undue risk to the retailer. [5:  Rescission period could last as long as 17 calendar days from the time the customer is contracted until the time they rescind.  This is best illustrated through an example:

A customer is contracted on a Friday.  Typically, it takes a RES two days to submit an enrollment request.  Let’s assume the RES makes the enrollment request on Tuesday after 3PM.  The utility will not accept the enrollment request until Wednesday.  If Wednesday starts the “10-day clock” then the tenth day would fall on the next Friday.  If Friday happens to fall on a holiday (i.e. Christmas Day 2010), the rescission period will be extended to Monday, marking 17 full days from the time the customer was contracted until their last day to rescind
] 




	The primary purpose of a rescission period is to protect buyers from their own impulses, or “buyer’s remorse”.  Typical rescission periods are three (3) business days[footnoteRef:6], and in fact there is already an existing precedent for a three (3) business day rescission period in the competitive Illinois electric market.  Section 453.40(a)(4) of Title 83 of the Illinois Administrative Code states: [6:  See Chapter 25, Subchapter R, 25.474(j) “Right of Rescission” of the Substantive Rules Applicable to Electric Service Providers in the State of Texas; See District of Columbia Register Vol. 55 – No. 30, June 25, 2008, Section 327.18; See the Uniform Business Practices of the State of New York, Section 5.B.2; 
See Pennsylvania Code, Chapter 54, Section 54.5(d); See Code of Maryland Regulations (COMAR) 20.53.07.11 (note: in Maryland there is no rescission period for customers)  ] 




[An electronic LOA must provide the following information…]  

A conspicuous statement, within the body of the electronic version of the contract, that residential customers may cancel the enrollment within 3 business days after the Internet enrollment [emphasis added].



	The problem is exacerbated when customers sign a contract with a future start date.  It is important to note that utilities in Illinois do not allow a RES to submit an enrollment request with a forward start date, and with the exception of move-ins, enrollment requests are processed so the flow start begins on the next available meter read date.  This means the RES must hold the enrollment in their own internal queue before submitting to the utility at the appropriate time.  This hold time becomes added to the time delay between contract signature and service commencement.



	Many customers find a forward start date to be very desirable and commercially advantageous, but under the draft rules, this feature could become problematic and expensive.  To illustrate the problem, a customer may sign a contract in October for a flow start date in January.  Essentially, the proposed extended Right of Rescission would extend the rescission period by an additional three months.  Many RES would simply not being willing to take on this added risk and not offer “forward pricing”.  If forward pricing is not made available, customers would be negatively impacted, as they would not be able to take advantage of potentially lower rates during months leading up to the expiration of their current contract.  Additionally, without being afforded forward pricing, it may be difficult for a customer to properly enroll onto a new contract without potentially being subjected to an early termination fee, initiating an automatic renewal clause (most likely at a higher rate than their original term agreement), or defaulting to standard offer service which may impose a minimum stay requirement.  



	RESA believes that pursuant to the proposed extended Right of Rescission, a customer would have a negative impression of the switching process described in any of the three scenarios mentioned above.  RESA encourages the Commission to foster policies that preserve the simple, customer friendly, nature of the enrollment process.  In order to reduce risk, keep downward pressure on prices, and ensure that forward start dates remain a viable customer option in the competitive market, thus allowing for greater customer satisfaction, RESA recommends the Commission amends the draft language as follows:







Section 412.110(j)

A statement that the customer may rescind the agreement within ten calendar days after the electric utility processes the enrollment request of the date of the agreement by contacting either the RES or the electric utility and provide both phone numbers;    



	Section 412.210 Rescission of Sales Contract

Within one business day after accepting a valid electronic enrollment request from the RES, the electric utility shall notify the customer in writing of the scheduled enrollment and provide the name of the RES that will be providing power and energy service. The written enrollment notice from the electric utility shall state the last day for making a request to rescind cancel the enrollment, and provide contact information for the RES. If the customer wishes to rescind its enrollment with the supplier, the customer will not incur any early termination fees if the customer contacts either the electric utility or the RES within ten calendar days after the electric utility’s acceptance of the enrollment request of the date of the agreement.  If the tenth calendar day falls on a non-business day, the rescission period will be extended through the next business day. In the event the customer provides notice of such rescission to the electric utility, the electric utility shall notify the RES immediately.



	RESA notes that many competitive retail markets do not use the processing of the enrollment to trigger the start of a rescission period and has provided a number of examples[footnoteRef:7]. [7:  See the Uniform Business Practices of the State of New York, Section 5.B.2, “The ESCO shall provide residential customers the right to cancel a sales agreement within three days after its receipt [emphasis added] (cancellation period)”; 

See Pennsylvania Code, Chapter 54, Section 54.5(d), “Customers shall be provided a 3-day right of rescission period following the receipt of the disclosure statement [emphasis added]”; 

See District of Columbia Register Vol. 55 – No. 30, June 25, 2008, Section 327.39, “Confirmation of a Customer’s intent to enroll with an electric supplier and the expiration of the 3-day Rescission Period must occur prior to the transmittal of an EDI enrollment transaction [emphasis added] by the electric supplier to the electric Utility”; 

See Chapter 25, Subchapter R, 25.474(j) “Right of Rescission” of the Substantive Rules Applicable to Electric Service Providers in the State of Texas, “For switch requests, the REP shall offer the applicant a right to rescind the terms of service without penalty or fee of any kind for a period of three federal business days after the applicant's receipt of the terms of service document [emphasis added].”
] 




	Again, it is critical that customers, for their own planning purposes, maintain the ability to utilize future start dates. This is accomplished by the proposed modified language above.  In the alternative, if the Commission believes it is important to tie rescission periods to the processing of enrollment requests, then RESA urges the Commission to make provisions that would allow for enrollment requests with future start dates.  As previously stated, currently a RES must hold an enrollment in its internal queue before it can be remitted to the utility to coincide with the “enrollment window” of 12-45 days (for mass market accounts)[footnoteRef:8].  The Illinois Standard Enrollment rules do not allow for a direct access service request (“DASR”) with a specified enrollment date that is more than 45 days from the date the DASR is processed.  When a DASR is submitted with a specified enrollment date that is more than 45 days in the future, the DASR is rejected and the account will not be enrolled.   [8:  Ameren RES Handbook, Appendix D – Illinois Standard Enrollment Rules] 




	By expanding the “enrollment window”, once a contract is executed, the RES can immediately submit the DASR and have it processed by the utility, triggering a notice to the customer from the utility that their enrollment request has been accepted and notifying them of their right to rescind by a date certain.  This will ensure not only that the customer can continue to take advantage of all the benefits of forward pricing options, but also ensure that forward pricing options to not adversely affect the price of the offer due to increased risk and exposure on the RES to volatile market prices.  RESA notes that forward start dates do exist in other competitive markets, with robust mass market shopping, such as Texas.  



	Finally, RESA notes there currently are incongruities between the two sections that govern the “standard rescission” period.  Section 412.110(j) states the rescission period shall begin “after the electric utility processes [emphasis added] the enrollment request”, while Section 412.210 states the rescission period shall begin “after the electric utility’s acceptance [emphasis added] of the enrollment request”.  If RESA’s original proposal is not adopted by the Commission, RESA recommends the two sections consistently use the term “after the electric utility’s acceptance [emphasis added] of the enrollment request”.  





“Extended” Rescission Period



	Just as RESA believes a rescission period of 17 days[footnoteRef:9] (or more) to be excessive, harmful, and unnecessary, the consequences of an 87 day[footnoteRef:10] rescission period are significantly worse for the health and viability of the competitive retail market.  The ability of a customer to cancel a contract ten (10) business days after the date of the first bill issued, without being subjected to early termination fees, is unprecedented in competitive retail electricity markets around the country.  Not only would such a policy harm customers in the form of higher prices and limit the number of fixed-price offers in the market, but it would also create a structure that allows customers to easily game the market (potentially impacting a retailer’s solvency), causing even further unnecessary harm to the competitive market.     [9:  Id.]  [10:  Id.] 




	Specifically, in a downward market, a customer could lock themselves into a fixed-price contract when they believe market prices to be at their lowest.  However, if commodity prices continue to fall during the time period between customer enrollment and the receipt of their first bill, they could cancel the contract, not be subjected to any early termination fees, and sign a new contract at a lower price.  This process could continue indefinitely until market rates begin to trend upward.  Thus, the extended rescission time period resembles a call option, the cost of which must be included in the price.



	It is certainly possible that market rates could fall by 10% or more from the time the customer contracts with the RES until the customer receives their first bill.  While the financial damage caused from one mass market customer (according to the current, proposed definition) canceling their contract without being subject to early termination fees is perhaps minimal, the damage caused by 100, 1,000, or 10,000 customers canceling under the same conditions is significant and could certainly result in the default of a RES.  For illustration purposes, RESA provides the following hypothetical scenario:



In August, a RES contracts 10,000 aggregated residential customers on two-year fixed price contracts.  The total estimated usage over the course of the term is 240,000 MWh[footnoteRef:11].  Shortly thereafter, the RES pre-purchases 240,000 MWh at a price of $50 per MWh for a total of $12M.  Let’s assume market rates continue to fall, and sometime in October, after receiving their first bill all 10,000 customers cancel their contract.  Even if those customers must remain with the RES for an additional month before the change can be effectuated, the RES still would have approximately 220,000 MWh that it would need to sell back into the market.  If the market rate at that time is $45 MWh (only a 10% decrease) the RES would lose at a minimum $5/MWh or $1.1M.  Certainly, the uncompensated loss of this capital could financially damage a small RES, even result in bankruptcy, forcing customers to the provider of last resort.  It is worth noting that a 10% decrease in energy prices is not at all uncommon, and given the volatility of energy prices, a much more significant reduction in electric rates during the “extended rescission period” is certainly feasible, creating even greater harm to the RES, if remedies (such as early termination fees) are not permissible.     [11:  Assumes average monthly usage of 1,000 kWh per customer] 




	With the relative lack of sophistication in the smaller customer market, the Commission may be skeptical of the severity of this concern that a large number of customers could seek to "game" the extended rescission period in order to take advantage of downward market trends.  RESA would point out that this extended rescission period provides an opportunity for third party agents, brokers, or consultants (“ABC”) to improperly urge customers to engage in this type of "gaming" behavior.  



	The potential for customers to game the market under the proposed Section 412.230 is obvious.  So obvious in fact, it is quite possible that an ABC’s entire business model could center on taking advantage of this apparent “loophole”.  It is not difficult to imagine an ABC being quite successful in aggregating a large number of customers using the selling point, “Sign up with me, and I promise you if market rates fall between the time you contract with a RES until the time you receive your first bill, I will get you a new lower rate without any penalties for canceling or switching”.  While this promise may sound appealing to customers on its face, the underlying and fundamental risk associated with such a policy will ultimately undermine the availability and price of fixed-rate offers in Illinois and thereby deprive Illinois customers of perhaps the most often requested energy product.  These third party entities could easily enter into agreements with large numbers of customers that would enable the agent, broker or consultant to exercise the right to rescind on behalf of the customer.  These third party entities would have a strong financial incentive to do so because compensation for these entities is often based on the amount of savings offered to the consumer.  The increased scale involved in such a scenario would further exacerbate the financial impact to a RES.  



	The possibility of the market increasing or decreasing during the rescission period presents suppliers with two basic possibilities with respect to a customer under a new contract: 



1) Shy away from traditional, conservative hedging practices and not hedge the deal immediately upon contract execution, but instead maintain an open position until the rescission period has ended.  



2) Hedge the deal upon contract execution.  



	The “non-traditional”, speculative hedging strategy under scenario one would mitigate the potential harm to a RES in a downward market where there is a greater risk of a customer abrogating their original contract (without penalty) and re-pricing their contract at the lower market prices.  While this practice may mitigate concerns in a downward market, it does leave the RES tremendously exposed if prices were to rise, ultimately forcing the RES to purchase the electricity at costs above previously-prevailing market rates and significantly higher than what the RES originally agreed to sell the electricity for.                                                                     



	Conversely, under the more traditional, prudent hedging strategy outlined in scenario two, the RES would be protected from rising market conditions, but, under the proposed draft, if market prices drop and the customer abrogates their original contract (without penalty), then the supplier is left holding electric power supply purchased at above market rates in addition to incurring substantial hedging costs.   The RES must either sell the electricity to a different customer (or several customers) at above-market rates or sell the power back into wholesale commodity markets at a loss.



	As stated earlier, the greater the length of the rescission period the greater the possibility market rates will increase or decrease substantially from the applicable market rates at the time of contract execution.  The RES’s decision to hedge (scenario two) or to hold the position open (scenario one) will likely be wrong 50% of the time, meaning the RES will take a loss on 50% of the mass market contracts it enters into. In addition, regardless of market conditions, some customers will decide to rescind simply due to buyer's remorse; those deals will also have a 50% losing ratio (assuming 50% probability that the market will increase and 50% probability that market will decrease).  The end result is that as the rescind period becomes extended, suppliers risk losing money on more than 50% of their portfolio – no business would operate under these economics much less an energy business.  



	In order to avoid financial repercussions associated with high-risk scenarios such as the first one outlined above, a RES will have to make a business decision on how to best mitigate this risk and at least a couple options exist.  One, a RES could choose not to offer fixed-price contracts to mass market customers.  In this case customers would be exposed to changing prices that would lack certainty, which is a major reason why many customers want a fixed price in the first place.  Alternatively, a RES may account for this risk by factoring additional protection into their pricing.  In other words, if a RES believes market prices could fall 10% between the time the customer is contracted (and the hedge is executed) until the time the customer can cancel the contract (without being subjected to early termination fees), then it would be reasonable for the offer price to be 10% higher than what it would normally be if early termination fees were still applicable.  Another option may be for a RES to socialize this risk factor among all customers, raising prices on all offers rather than the specific fixed-rate product in question.  Not only is it simply unfair for all customers to pay a higher rate to account for the possibility of gaming by others, but all of these approaches contradict some of the principal benefits and goals of competition – to apply downward pressure on prices and to offer customers a variety of products (including fixed-rate options) so they can choose an option that best suits their energy needs.



	The purpose of a fixed price contract is to provide customers with price certainty.  If a customer prefers to have the lowest possible rate today, then the appropriate action would be to suggest to the customer they consider a variable or market rate product, rather than having the option to potentially game the system and continually sign and cancel contracts to the detriment of the RES, other customers, and the competitive retail market.  



	Customers are already afforded a sufficient period of time (ten days, potentially more) to review their terms and conditions and rescind their contract, if they desire.  A ten (10) day rescission period provides adequate protection to the customer, and significant additional time to review the terms and conditions of a contract is not warranted.      



	Given the broad, negative consequences that would occur if customers were permitted to cancel contracts after receipt of their first bill, without any recourse for the RES to collect damages associated with the customer’s abrogation of the contract, the intent of the rule remains unclear.  It is RESA’s position that the purpose of a reasonable rescission period is to protect customers that were mislead or deceived by “bad actors” in the marketplace and are unaware of this deception until they receive their first bill.  RESA supports remedies to protect customers from being mislead, deceived, or lied to.  However, these remedies must address individual (and rare) instances where rules were violated, and not create blanket rules that negate the substantial benefits customers receive from bilateral contracts.  In short, it is important not to throw out the baby with the bath water – the competitive market has served Illinois customers well and it is important that consumer protection provisions not eliminate the benefits provided by the competitive market. RESA believes that a “standard” rescission period is reasonable and both adequately protects consumers and preserves for customers the benefits they seek from the competitive marketplace.  



	RESA supports fair and competitive markets and establishing rules that are designed to provide customers a wide-ranging portfolio of products from which to choose.  This proposed rule is a huge step back from achieving that goal.  For all the reasons mentioned above, RESA urges the following modification to Section 412.230 be adopted:



Any agreement between a RES and a customer that contains an early termination fee shall disclose the amount of the early termination fee or the formula used to calculate the termination fee. Any such agreement must also state that the early termination fee does not apply if the customer cancels the contract within the rescission period described in Section 412.210. In addition, any agreement that contains an early termination fee shall provide the customer the opportunity to terminate the agreement without any termination fee or penalty within 10 business days after the date of the first bill issued to the customer for products or services provided by the RES. This requirement does not relieve the customer of obligations for services rendered under the agreement prior to termination. 





	If the Commission believes it to be necessary, RESA would not oppose explicit rule language that provides customers with an early termination fee “waiver” if the price the customer contracted at differs from the price that appears on their first bill.  While such language could be made to be fairly straightforward, special consideration and clarifying language may be necessary for applying a similar rule to variable rate products.      



	RESA also would support further steps to ensure customers are fully aware of the most relevant aspects of their electric product or service.  The Uniform Disclosure Statement is a great tool for enhancing customer awareness of their service product and should be reviewed thoroughly.  To further ensure all customers who receive a written Uniform Disclosure read the statement, RESA believes the Commission should consider requiring the Uniform Disclosure Statement be either a separate document or be the first page(s) of a written Letter of Agency (the current draft does not specify the location of the Uniform Disclosure Statement).





III. SCOPE AND APPLICABILITY



Definition of “Small Commercial Customer”



	As currently drafted, the majority of the marketing practices contemplated in Part 412 (the proposed mass market consumer protection rules) apply to residential and small commercial customers where the definition of “small commercial customer” is closely aligned with the “small commercial retail customer” definition found in the Public Utilities Act (“PUA”)[footnoteRef:12] (someone who consumes less than 15,000 kWh annually).  RESA strongly supports the 15,000 kWh threshold for applying these new and enhanced marketing standards and consumer protection rules. [12:  220 ILCS 5/16102] 




	RESA believes that this usage level is appropriate, as it is consistent with the Illinois regulatory framework that differentiates ARES certification at this threshold.  ARES are certificated to serve customers above and/or below the 15,000 kWh annual consumption level.  The proposed definition will also not disrupt the well-developed retail electric marketplace that currently exists in Illinois, as amply illustrated by switching statistics:



· In the ComEd service territory, 75% of the total non-residential electric load (based on kWh) is served by RES[footnoteRef:13]: [13:  Office of Retail Market Development, 2009 Annual Report, data as of May 31, 2009] 


· 97% of very large customers with demand above 1 megawatt (MW)

· 90% of large customers (demand between 400 kW – 1 MW)

· 64% of medium customers (demand between 100 kW – 400 kW)

· 27% of small customers (demand between 0 kW – 100 kW)



	The specific language currently proposed as Part 412 appears to be intended to attempt to protect mass market customers and encourage competitive pricing offers.  However, as discussed earlier in these comments, many of the draft provisions, particularly provisions related to rescission rights[footnoteRef:14] and early termination fee waivers[footnoteRef:15] are of concern to RESA, and have the potential to have the opposite effect, namely to limit product offerings, raise electric prices to customers, and create an overall chilling effect on the competitive electric market.  In addition, the risks and costs of doing business as a RES will increase substantially (and result in higher electric rates) if the rules are adopted in their current form, and, even more so, if they are applied to medium and/or large electric users (with annual usage above 15,000 kWh).  Such a step would jeopardize the current well-functioning retail electric market that already exists for commercial and industrial customers, without providing any commensurate benefit to the class of customers that the rules are designed to protect.   [14:  Section 412.110(j); Section 412.210]  [15:  Section 412.230] 




	For the aforementioned reasons, RESA supports the currently proposed definition of “small commercial customers” with the following minor modification:

	

“Small commercial customer” means a non-residential customer of an electric utility consuming 15,000 kilowatt-hours or less of electricity annually in its service area the State of Illinois. A RES may remove the customer from designation as a "small commercial customer" if the customer consumes more than 15,000 kilowatt-hours of electricity in any calendar year after becoming a customer of the RES. In determining whether a customer is a small commercial customer, usage by the same commercial customer shall be aggregated to include usage at the same premises even if measured by more than one meter, and to include usage at multiple premises. Nothing in this Part creates an affirmative obligation on an electric utility to monitor or inform customers or RESs as to a customer's status as a small commercial customer as that term is defined herein. Nothing in this Part relieves an electric utility from any obligation to provide information upon request to a customer, a RES, the Commission, or others necessary to determine whether a customer meets the classification of small commercial customers as that term is defined herein.



	RESA recommends the Commission adopts the modified language above to carry-out the apparent intent of the rule – to focus the applicability of the marketing standards contained in Part 412 to residential and small commercial customers.  Without RESA’s proposed modification, the application of the consumer protection rules would seemingly be based on location, rather than the customer’s usage (which can be views as a fair proxy for their level of sophistication).  For example, a customer could operate a chain of stores with dozens or perhaps even hundreds of locations in the ComEd territory (far exceeding an aggregate usage of 15,000 kWh), but may only have one location in the Ameren territories, where that one location would have annual usage less than 15,000 kWh.  



	Without RESA’s proposed modification, the above scenario would create a paradoxical and problematic situation where a customer that spends tens if not hundreds of thousands of dollars on electricity would ultimately be considered a large commercial customer in the ComEd territory but a small commercial customer in Ameren.  This could prevent the use of a master or enabling agreement that is widely-used for contracting with large commercial and industrial customers and creates additional, unnecessary operational burdens on the RES without cause.  To prevent such an occurrence, RESA urges the Commission to adopt the recommended modification to recognize customers’ locations throughout the state.        

    

Definition of “Sales Agent”



	RESA is concerned with the proposed definition of sales agent as it is not limited to employees and exclusive agents of the RES and would encompass licensed ABCs.  To clarify, RESA believes that the consumer protection rules should apply equally to all parties soliciting mass market customers and RESA fully supports ensuring that all ABCs adhere to Part 412 when adopted.  However, it is RESA’s belief that all ABC related requirements are best positioned in Part 454.  As the Commission is already aware, on September 29, 2009, the ICC adopted[footnoteRef:16] 83 Ill. Admin. Code 454 (“Part 454”) - “Licensure of Retail Electric Agents, Brokers, and Consultants”.  The rules implemented Section 16-115C(a) of the PUA to “adopt licensing and code of conduct rules in a competitive retail electricity market to protect Illinois consumers from unfair or deceptive acts or practices and to provide persons acting as agents, brokers, and consultants [emphasis added] engaged in the procurement or sale of retail electricity supply for third parties with notice of the illegality of those acts or practices.”  RESA believes that Part 454 accomplishes that and it is worth noting that to date 66 entities have already applied for ABC licenses[footnoteRef:17].   [16:  Docket No. 08-0548,  Implementation of Section 16-115C of the Public Utilities Act]  [17:  Illinois Commerce Commission: Case Reports, as of February 22, 2010
] 




	The current draft definition of “sales agent”[footnoteRef:18] in the proposed Part 412 also encompasses licensed ABCs.  RESA recommends the proposed language in Part 412 be modified to exclude these licensed entities; otherwise the two rules will create incongruities that may be irreconcilable.  For example, assume a sales representative works for a licensed ABC that represents multiple RES in the marketplace.  The RES solicits a customer, focusing his sales pitch on one particular product from one particular RES, “Lighthouse Energy” (fictitious name).  	Several sections of the drafted rule state, “Upon a customer’s request, the RES and its sales agents shall refrain from any further marketing to that customer.”  If the customer requests that the sales agent refrains from any further marketing, the implications of this request remain unclear.  Various interpretations of Part 412 as currently drafted could apparently lead to various consequences, and combinations thereof: [18:  “Sales agent” means any employee, agent, independent contractor, consultant, or other person that is engaged by the RES [emphasis added] to solicit customers to purchase, enroll in, or contract for power and energy service on behalf of a RES] 




1. ABC would be prevented from any further marketing to the customer.

2. ABC would be prevented from any further marketing of Lighthouse Energy products to the customer.

3. Lighthouse Energy would be prevented from any further marketing to the customer.

4. Any RES doing business with the ABC would be prevented from any further marketing to the customer.



	The ambiguity illustrated above would hypothetically apply to almost any circumstance where an ABC violates Part 412 as currently drafted.   RESA contends this issue can be easily remedied by making modifications to the currently existing Part 454 and Part 412 as drafted.  We urge the Commission to consider and adopt the following recommended changes:



	83 Ill. Admin Code 454.90 Code of Conduct:

i) Comply with the requirements of Section 412.110, Section 412.120, Section 412.130, Section 412.140, Section 412.150, Section 412.160, and Section 412.170



Section 412.10 Definitions:

“Sales agent” means any employee, agent, independent contractor, consultant, or other person that is engaged by the RES to solicit customers to purchase, enroll in, or contract for power and energy services in Illinois. on behalf of a RES.  For purposes of this section, “sales agent” does not include agents, brokers, and consultants required to be licensed according to 83 Ill. Adm. Code 454.  



	The above modified language will protect customers by ensuring that all entities selling retail electric products or services in Illinois adhere to the consumer protection rules, and at the same time, avoid any unnecessary confusion by simply including all ABC requirements in the same Part (454).  

IV. UNIFORM DISCLOSURE STATEMENT



	RESA supports plain-language disclosures to mass market customers in order to reduce customer confusion, customer complaints, and increase overall customer satisfaction.  RESA is also in favor of a straightforward, easy, relatively quick enrollment process which also results in higher customer satisfaction and a better overall experience regarding switching to or between competitive suppliers.  At times, these two goals – 1) adequate disclosure and 2) an easy, quick enrollment process – can conflict with each other, as each additional disclosure results in additional time to complete the sales, marketing, and enrollment process.  As detailed below, RESA believes a more equitable balance can be achieved between the frequency of required disclosures and the time it takes to complete the sales and enrollment process.



Acknowledgement of Uniform Disclosure Statement



 	First, a review is warranted of both the required and practical frequency of disclosures related to information contained in the Uniform Disclosure Statement.  Currently, Section 412.110 states, “…a RES or one of its sales agents must disclose the following information to the customer prior to any enrollment for electric service, regardless of the form of marketing used.”  There are 15 different itemized disclosures (a through o) contained in the Uniform Disclosure Statement, although many of the itemized disclosures contain multiple disclosures that need to be made.  For example, item a) would require two distinct disclosures – the legal name of the RES; and the name under which the RES will market its products.  In fact, nearly 30 statements may be necessary in order to disclose all items required in the Uniform Disclosure Statement. 



	Additionally, there are several sections (412.120(c); 412.130(c); 412.140(b)) that require a sales agent to “verbally disclose to the customer items (d) – (o) of the Uniform Disclosure Statement (Section 412.110(d)-(o)).”  The distinguishing difference here appears to be that certain items (a, b, and c) of the Uniform Disclosure Statement can be disclosed in any format or method, while the remaining items (d-o) must be read aloud.  Moreover, there are requirements for the customer to verify the disclosure of these items actually took place (Section 412.120(f); 412.130(e); 412.140(c)).  For example, Section 412.130(e) as currently proposed reads:



If a sales agent engages in telemarketing and third-party verification is used to authorize a customer’s enrollment, the third-party verification must require the customer to verbally acknowledge that he or she understands items (d) – (o) of the Uniform Disclosure Statement Section 412.110.  

    

	Specifically, RESA’s greatest concern centers on marketing methods that are primarily conducted over the telephone (i.e. Telemarketing; Inbound Enrollment Calls).  Since there is neither an opportunity nor requirement to provide a written Uniform Disclosure Statement prior to enrollment, the only way to provide a customer a frame of reference is to read to the customer(over the telephone), items (d) – (o) of the Uniform Disclosure Statement to the customer.  Additionally, RESs must also comply with the requirements of Section 2EE of 815 ILCS 505 (which governs the third-party verification method).  The combination of all these requirements is redundant, cumbersome, costly, and time-consuming to both the RES and the potential customer and is best illustrated by an example: 



Consider the scenario where a sales agent is presenting an electric product to a customer.  During the sales solicitation the sales agent typically discusses items such as the name of the RES, the length of the contract, the price and charges related to the product or service, the presence of any early termination fees, the fact that the RES is an independent seller of electricity, and other relevant information.  Under the proposed rules, if the customer wants to enroll with the RES, then prior to enrollment the sales agent would have to verbally disclose to the customer items (d) – (o) of the Uniform Disclosure Statement.  The statement as contemplated in Section 412.110 would disclose the length of contract, the price and charges related to the product or service, if any early termination fees apply, the fact that the RES is an independent seller of electricity, and other relevant information.  Once the sales agent has finished reading the uniform disclosure statement the customer can be transferred to an independent third-party verifier to complete the enrollment process.  As currently contemplated, the third-party verification (“TPV”) would then require the customer to acknowledge that they understand the Uniform Disclosure Statement as well as ask the customer to verify “the price of the service to be supplied and the material terms and conditions of the service being offered, including if any early termination fees apply” in accordance with Section 2EE of 815 ILCS 505.   



      To review, during an informal sales process, the sales agent would typically disclose material terms and conditions associated with the product, then prior to enrollment the sales agent would have make a statement such as “I am now going to read to you items (d) – (o) of the Uniform Disclosure Statement”, in order to verbally disclose what amount to mostly material terms and conditions to the customer, as well as provide a frame of reference for the customer in anticipation of asking the customer to verify they understand the Uniform Disclosure Statement.  Finally, not only would the third-party verification both require the customer to verify “the price of the service to be supplied and the material terms and conditions of the service being offered, including if any early termination fees apply”, but also require that the third-party verification has the customer verify that they understand the referenced items within the Uniform Disclosure Statement.  The redundancy of these requirements may actually create customer confusion and certainly lengthens the enrollment process to such lengths that it would stretch the limits of customer patience, particularly that of business owners whose time is very limited. 



      Additionally, several items in the Uniform Disclosure Statement are not always required.  Specifically, item (n) and item (o) are not always applicable and therefore may not always be disclosed.   Currently, the rules contemplate that the customer verify they understand items (d) – (o) of the Uniform Disclosure Statement, yet there may only be a need to disclose items (d) – (m), excluding any items that are only necessary to disclose under certain circumstances.  This discrepancy must be reconciled or it will cause customers to be sufficiently confused when asked, “Do you understand items (d) – (o) of the Uniform Disclosure Statement” when only items (d) – (m) were part of the disclosure.             



      To remedy the aforementioned issues, RESA is providing modified language (below) which carries out the intent of the rule – to have the customer acknowledge they understand the individual items contained within the Uniform Disclosure Statement:





Section 412.130(e) 

If a sales agent engages in telemarketing and third-party verification is used to authorize a customer’s enrollment, the third-party verification must require the customer to verbally acknowledge that he or she understands contain items (d) – (o) of the Uniform Disclosure Statement (Section 412.110).  



Section 412.140(c)

Require the customer to verbally acknowledge that he or she understands items (d) – (o) contained in the Uniform Disclosure Statement (Section 412.110).  The third-party verification must contain items (d) – (o) of the Uniform Disclosure Statement (Section 412.110).   



Unique Third Party Verification Requirement for Door-to-Door Solicitation 



	As previously discussed, various marketing methods (door-to-door, telemarketing, in-bound enrollment) contain a requirement that if third party verification is used to authorize a customer’s enrollment, the third-party verifier “must require the customer to verbally acknowledge that he or she understands items (d) – (o) of the uniform disclosure statement.”    However, Section 412.120(f) also requires that a customer acknowledge that they were left with a copy of the Uniform Disclosure Statement.  Only door-to-door marketing requires a TPV to verify that the customer was left with a copy of the uniform disclosure statement.  



	RESA recommends, to the extent possible, that the Commission create uniform requirements for all marketing methods in order to minimize transaction costs.  By having a unique requirement that pertains only to in-person marketing, it would require that a third party verifier design unique TPVs that apply only to customers who were marketed to in-person.   Specifically, a TPV applicable to in-person marketing would require the customer to acknowledge they are in possession of the uniform disclosure statement, while all other TPVs only require the customer acknowledge that they understand the contents of the disclosure statement.  A process would also have to be put in place to ensure a third party verifier knows by which method the customer was solicited in order to determine which TPV applies (assuming the RES uses multiple forms of marketing).  This requirement is impractical, an administrative burden, and would result in higher costs to the RES, which would ultimately be passed on to the customer.  RESA suggests the proposed rule be modified in accordance with our argument above:



Section 412.120(f)

If a customer’s enrollment is authorized by third-party verification during door-to-door solicitation, the third-party verification shall require the customer to verbally acknowledge that a copy of the Uniform Disclosure Statement was left with the customer, and that he or she understands items (d) –(o) of the Uniform Disclosure Statement, or the third-party verification shall contain items (d) – (o) of the Uniform Disclosure Statement (Section 412.110).

	

Section 412.120 (e)

If a customer’s enrollment is authorized by the customer signing a Letter of Agency, the sales agent shall require the customer to initial the written Uniform Disclosure Statement, a copy of which is to be left with the customer at the conclusion of the sales visit. The minimum list of items to be included in the Uniform Disclosure Statement is contained in Section 412.110. 



	RESA notes that the above-modified language does not eliminate the requirement to leave behind a written Uniform Disclosure Statement (which must be signed by the customer) when soliciting door-to-door, nor does it eliminate the requirement to ensure the customer understands all the items within the Uniform Disclosure Statement.  Rather, the modified language only no longer makes it necessary to confirm through a TPV that the customer is in possession of a written Uniform Disclosure Statement.  The RES will already be in possession of a signed copy of the Uniform Disclosure Statement, which is adequate evidence that the customer was provided with the Uniform Disclosure Statement.  This modification will ensure additional, unnecessary operational costs are not incurred by the RES (by requiring unique TPVs based on marketing method) and ultimately passed on to customers.  In truth, RESA’s modification actually expands the consumer protections by ensuring that, for door-to-door solicitations, regardless of whether a Letter of Agency (“LOA”) or TPV is used to authorize a customer’s enrollment, the customer signs a written Uniform Disclosure Statement.

 





Guaranteed Savings Disclosure



      As currently drafted, products with guaranteed savings could not feasibly be marketed through telemarketing or inbound enrollment methods.  This is a result of the combination of Section 412.110, which requires the Uniform Disclosure Statement to be disclosed “prior to any enrollment” and Section 412.110(n) which currently states:



If savings are guaranteed under certain circumstances, the RES must provide a written [emphasis added] statement, in plain language, describing the conditions that must be present in order for the savings to occur; and



      To clarify, any disclosure requirements to provide something to the customer in writing, prior to enrollment, can essentially only be accomplished through marketing methods that allow for the distribution of written materials prior to enrollment (namely, in-person solicitation).  RESA does not believe it is the Commission’s intent that certain products only be marketed through certain methods[footnoteRef:19]; specifically, that guaranteed savings products be effectively banned from being marketed through oral methods.  Such a position would imply that the Commission favors door-to-door solicitation over other marketing methods, such as in-bound telephonic enrollment.  Generally speaking, RESA believes Commission rules and regulations should not discriminate against one form of marketing versus another.  Therefore, RESA asks the Commission consider and ultimately adopt the following modification to Section 412.110(n): [19:  Further evidence of this is Section 412.110(o), pertaining to “fixed bill” products.  The section does require a specific statement, but doesn’t require this statement to be made in writing.  ] 




 If savings are guaranteed under certain circumstances, the RES must provide a written statement, in plain language, describing the conditions that must be present in order for the savings to occur; and









Definition of Sales Contract



	RESA notes that several sections (Section 412.110, 412.130(f), 412.140(d), and 412.180(a)) of the proposed rule uses the term “sales contract”, but provides no definition for the term.  IN contrast, the proposed rule clearly defines a similar term “Letter of Agency”, which is also found in multiple sections (Section 412.120(e) and 412.150(b)).  



	RESA asks the Commission to clarify the distinction between a “Letter of Agency” and a “Sales Contract”.  If any differences exist, “Sales Contract” should be appropriately defined.  If the terms are in fact one in the same, RESA recommends all instances of “sales contract” be replaced with “Letter of Agency”.  



Direct Mail Solicitation



	As currently drafted, Section 412.150 states when a sales agent utilizes email or direct mail for the purposes of “contacting customers for enrollment”, all of the items of the Uniform Disclosure Statement must also be disclosed.  RESA asks that the Commission more clearly defines what constitutes “contacting customers for enrollment [emphasis added]”.  



	RESA believes that, as currently drafted, the rule implicitly requires a RES to include all the items in the Uniform Disclosure Statement on the direct mail piece or email when the RES markets a specific product or service.  However, it is unclear what type of marketing collateral would be considered “for enrollment” purposes, and what materials could be “for informational purposes”.   RESA contends that if the RES’s direct mail piece or email does not solicit customers for enrollment onto a specific product or service, then no Uniform Disclosure Statement can be provided, as each unique product and service will have its own corresponding Uniform Disclosure Statement.  For example, if a RES sends a direct mail piece to a customer stating “Call today to learn more about our fixed-rate plans”, then no Uniform Disclosure Statement can be provided because no specific product or service is being solicited for enrollment – the rule language should clarify this constraint.  



	Additionally, we are concerned with the practicality and feasibility of including the items of the Uniform Disclosure Statement on a direct mail piece.  There are numerous items contained in the Uniform Disclosure Statement, and a direct mail piece (i.e. a 5x7” postcard) simply may not be large enough to accommodate the disclosure of all of the required items.  In order to address the aforementioned concerns, RESA recommends the Commission adopt the modified language below:



A RES or one of its sales agents contacting customers for enrollment for a specified power and energy product or service by direct mail or e-mail shall include: 


1) the items of the Uniform Disclosure Statement (Section 412.110) for the service being solicited, or

2) A written Uniform Disclosure Statement for the service being solicited, or

3) A link to a webpage where the Uniform Disclosure Statement is displayed for the service being solicited   





V. Required RES Information



Filing Updated Information



	As currently drafted, Section 412.310(b) states “The RES must file updated information within 10 business days after changes [emphasis added] in any of the documents or information required to be filed by this section.”  RESA believes the language should be clarified as follows:



The RES must file updated information within 10 business days after any material changes in any of the documents or information required to be filed by this section



	If Section 412.310(b) is not clarified, presumably the RES would be obligated to file updated standard customer contracts after “the dotting of every ‘i’ and the crossing of every ‘t’”.  It is not uncommon for a RES to correct typos in standard contracts or make immaterial changes, (i.e. modifying “won’t” to “will not”, etc.).  A requirement to provide updated documents (such as contracts) after any and every “change” provides customers with no additional protection and is overly burdensome and unnecessary.  RESA believes it is more reasonable and practical to require a RES to file updated documents after a significant or material change and requests the Commission adopt the proposed modifications provided above.    





VI. Contract Renewal



Non-Automatic Renewal



	As currently drafted, Section 412.240 (Contract Renewals) contemplates a “non-automatic renewal”.  Presumably, this refers to an initial contract that either has no renewal offer whatsoever, or has a renewal offer that would require additional consent from the customer before being executed.  RESA asks the Commission to clarify the intent of Section 412.240(a)(3) which currently reads:



	[The separate written notice of contract expiration shall include…]

A full description of the renewal offer, including the date service would begin under the new offer; and



	Currently, the section is vague as to whether or not it creates an obligation on the RES to provide the customer with a renewal offer, or alternatively, simply clarifies that if a renewal offer is made, a full description of such a renewal offer is included with the expiration notice.  



	At this time, RESA assumes that the Commission’s intent is to simply ensure a full description accompanies any renewal offer included with the expiration notice, but does not require a renewal offer to be made.  RESA does not believe a RES, who is not a provider of last resort, should be compelled to serve a customer outside the terms and conditions of the agreement between the customer and the RES.  After all, there may be circumstances in which a RES does not wish to renew a particular customer or customers in general (i.e. if a RES is unwinding their business).  We suggest the Commission clarify the language as follows:



A full description of the renewal offer, including the date service would begin under the new offer, if a renewal offer was provided; and



Contract Renewal Notice



	Sections 412.240(a) and (b) state, “Nothing in this Section shall preclude a RES from offering a new contract to the customer at any other time during the contract period.”  However, it is unclear whether the contract expiration notice requirements would still apply if a RES and its customer enter into a new contract with a start date that begins upon expiration of the current contract between the RES and its customer.  In other words, the draft rule could be interpreted as requiring the RES to provide notice of contract expiration despite that the customer has already executed a new contract, which will allow for service to be seamlessly provided to the customer as one contract expires and a new contract takes effect.  Requiring notice of contract expiration under such a circumstance could potentially create customer confusion by improperly signaling to the customer that action is necessary in order to avoid an undesirable result such as the customer reverting to electric utility default service.  In order to avoid customer confusion and create a positive experience for customers that execute a contract prior to the expiration notice window, RESA recommends the following clarification to Sections 412.240(a) and (b):



 Nothing in this Section shall preclude a RES from offering a new contract to the customer at any other time during the contract period.  If the customer enters into a new contract prior to the end of the contract expiration notice period, then notice of contract expiration under this Section is not required.




VII. Dispute Resolution



Disputed RES Charges



	Section 412.320(c)(1)(B) requires the RES to notify the electric utility of an informal complaint received and requires the electric utility to withhold collection activity on disputed RES charges on the customer bill.  This section is problematic for two reasons: (1) the lack of a definition for the term “disputed charges” may create administrative burdens for the RES, utility, and the ICC Consumer Services Division Staff and ultimately result in customer hardships, and (2) it appears to require the RES to notify the utility of all informal complaints rather than only complaints involving billing disputes that require adjustments to a utility consolidated bill.



	The lack of any definition or explanation of what constitutes “disputed charges” poses several problems for all parties involved in the complaint handling process.  For example, the Consumer Services Division Staff that handles informal complaints would be required to make a determination as to whether a complaint involves “disputed charges” without any guidance from the draft rule.  It is reasonable to conclude that Staff may be required to determine that only some portion, but not all, of the RES charges constitute “disputed charges”.  However, the draft rule provides no guidance in this area either.  Ideally, designating an informal complaint as involving “disputed charges” would only be done after careful consideration of the facts in the informal complaint because any “disputed charges” would then have to be removed from a customer’s next bill (assuming the customer did not pay the disputed charges).  Liberal application of the “disputed charges” designation would create administrative burdens for the RES and utility as they would have to continuously coordinate adjustments to bills.  If the charges were later determined to be accurate, then the charges would be added back to the customer’s bill potentially causing hardship when supply related charges were perhaps twice as much than they otherwise would have been.  RESA believe that the complexity surrounding this issue and the potentially negative impact on customers calls for additional detail that is not included in the proposed rule.  Therefore, RESA recommends a collaborative process be established and facilitated through the Office of Retail Market Development, where interested stakeholders will formalize a detailed process for handling “disputed charges”.  



	Section 412.320(c)(1)(B) could be interpreted to require the RES to notify the utility of all informal complaints received by the ICC’s Consumer Services Division rather than only informal complaints related to disputed charges that require adjustments to the utility consolidated bill.  Requiring the RES to notify the utility of any informal complaint received by the Consumer Services Division is administratively burdensome, unnecessary, and may be a violation of customers’ privacy rights.  Utilities should not be required to track and maintain information related to informal complaints received by the Consumer Services Division regarding RESs just as RESs should not be required to track and maintain informal complaints received by the Consumer Services Division regarding utilities.  The Commission’s Consumer Services Division is already tasked with this responsibility, and requiring the utilities to do so would be duplicative and administratively burdensome while providing no apparent value to the process.  Further, informal complaints should be treated confidentially, to the extent allowed by applicable rules and laws, to protect private account information that customer’s may not want divulged to third parties such as the utility.



	RESA recommends the following revisions to Section 412.320(c)(1)(B) to clarify instances in which the RES would have to notify the utility of an informal complaint:



In the case of the electric utility purchasing the RES’s receivables or utility consolidated billing, the RES shall notify the utility of any informal complaint received that relates to disputed charges and requires an adjustment to the utility consolidated bill. and tThe electric utility shall follow the procedures outlined in their billing services agreement with the RES to withhold collection activity on disputed RES charges on the customer’s bill.  




Disclosure of RES Customer Complaints



	Section 412.320(c)(3) requires the Commission to prepare a summary of all informal and formal complaints received and publish the summary on the Commission’s web site.  Depending on the format, the complaint summary could potentially either be damaging to the development of the competitive market or, alternatively, provide a valuable tool to customers, RESs and the Commission.  If the summary simply provides raw numbers of complaints without regard to market share or level of business activity of the RES, the information provided will be of little or no value and could potentially be misleading. On the other hand, if the complaint summary provides complaint rates, rather than raw numbers, then customers, RESs and the Commission will have an accurate measurement of supplier performance and customer satisfaction with the competitive marketplace.



	A complaint summary that includes only raw numbers of complaints would portray suppliers that serve a greater number of customers and engage in a higher level of marketing activity as performing poorly relative to other RESs.  This, of course, assumes that, all other things being equal, greater market share by customer count and level of business activity will result in a greater number of complaints.  For illustration purposes, consider the following example: 



Supplier A has 100 complaints, serves 100,000 customers and submits 5,000 enrollments in a particular quarter while Supplier B has 30 complaints, serves 10,000 customers and submits 500 enrollments for the same quarter.  A comparison of the raw number of complaints lodged against Supplier A and Supplier B (100 to 30 respectively) may lead one to the conclusion that customer satisfaction is greater with Supplier B and Supplier A is performing poorly relative to the market despite that Supplier A actually has a lower complaint rate.



	A complaint summary that includes complaint rates rather than raw numbers not only provides customers with an accurate portrayal of RES performance relative to the entire RES community, it also provides a measurement that RES’s can use to gauge their own performance relative to their competitors.  Market share data and level of business activity of other RES’s is not available to the individual RES, so there would be no means for a RES to measure its individual performance against the market if the Commission only publishes raw numbers of complaints on its web site.



	Level of business activity, in addition to market share by customer count, should be taken into consideration in determining complaint rates because a significant number of customer enrollments could potentially generate additional customer complaints but would not be taken into account if only market share by customer count was included in a complaint rate calculation.  This is true because enrollment transactions may have been submitted during the time period in which complaint rates are being measured, but the customer may not actually become a customer of the RES until the transaction is successfully processed by the utility.  Further, enrollment submissions by a RES may be rejected for a number of reasons including an error in transmitting the data, an error in the data itself, a customer’s decision to rescind the contract, or a customer not meeting the eligibility requirements to participate in the competitive market.  These transactions, nevertheless, represent a significant level of customer contact and should be taken into consideration when calculating RES complaint rates.  The number of enrollment transactions and customer count by RES are readily available from the utility and could be obtained by the Commission on a periodic basis for purposes of generating the complaint summary on the Commission website.



	In summary, RESA recommends a methodology that will add value to the market by allowing customers to accurately gauge the performance a RES and allow RES’s to gauge their individual performance against the field.  RESA suggests the following revisions to Section 412.320(c)(3) of the proposed rule in order to incorporate the above proposal:



The Commission shall, at least quarterly, prepare a summary of all formal and informal complaints received and publish it on its web site.  The summary shall include complaint rates of each RES taking into account the number of enrollments submitted by the RES and the number of customers served by the RES for the reporting period.



	Further, RESA recommends a collaborative process be established, facilitated through the Office of Retail Market Development, where interested stakeholders could propose and ultimately determine the most appropriate methodology for calculating complaint ratios.





VIII. Miscellaneous



Fixed Bill Disclosure



	RESA notes that Section 412.120(d) and Section 412.130(d) are duplicative with Section 412.110(o) and should be eliminated.   





IX. Conclusion



	RESA supports the efforts by the Commission and Staff to adopt consumer protection rules and marketing standards for retail energy suppliers to ensure that mass market customers are provided with appropriate consumer protections.  RESA shares the Commission’s goal of fostering the development of a competitive market structure and supports initiatives that preserve a robust retail market that provides customers an abundance of product offerings and services from which to, while carefully tailoring consumer protections to ensure a positive marketing experience.   



	RESA urges the Commission to adopt the proposed modifications contained herein which serve to clarify the rule, both reduce customer confusion and increase customer awareness, reduce operational costs which are ultimately borne by the customer, and most importantly to ensure that consumers can reap the benefits of a wide-range of product offerings, including low-cost, fixed-rate products.  
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