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Eligible Telecommunications Carrier Covering  ) 
the Service Area Consisting of the Exchanges  ) 
to be Acquired from Verizon South Inc.    ) 
Upon the Closing of the Proposed Transaction  ) 
and the Granting of All Other Necessary and   ) 
Appropriate Relief.      ) 
 

REPLY BRIEF OF THE  
STAFF OF THE ILLINOIS COMMERCE COMMISSION 

 
The Staff witnesses of the Illinois Commerce Commission (the “Staff"), by and 

through its counsel, and pursuant to Section 200.800 of the Commission's Rules of 

Practice (83 Ill. Adm. Code 200.800), respectfully submits this Reply Brief in the above-

captioned matter. 
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I. Overview  

  As discussed in detail in Staff’s Initial Brief, Staff recommends that the 

Commission approve the transaction.  Staff’s recommendation is based upon the 

imposition of a number of conditions, all of which have been accepted by Frontier 

Communications Corporation (“Frontier”).  See Corrected Ex. 8.4.A. (January 26, 2010).  

The conditions address Frontier’s service quality, capital budget for Illinois operations, 

integration of OSS systems with existing Frontier systems, the accessibility of Frontier’s 

books and records, the assignment of all existing Verizon Communications, Inc. 

(“Verizon”) interconnection agreements (ICAs), wholesale tariffs, and other 

arrangements with wholesale customers, compliance with Section 13-517(a) of the 

Public Utilities Act (“Act”) (220 ILCS 5/13-517(a)), regarding advanced services, and a 

cap on all regulated noncompetitive retail rates.   

 If the Commission imposes the conditions proposed by Staff and accepted by 

Frontier, Staff is of the opinion that the transaction would satisfy Section 7-204 and 

other statutory and regulatory requirements, and the public interest and shareholders 

would otherwise be adequately protected.  

II. Response to Joint Applicants 

 Frontier, Verizon, Verizon North, Inc., Verizon South, Inc., and New 

Communications of the Carolinas (collectively referred to as “Joint Applicants”) assert 

that the proposed transaction complies with the requirements of Section 7-204(b) of the 

Act, with or without the conditions that Staff recommends.  Joint Applicants’ Revised IB, 

pp. 9-10, 27 and 37.  As discussed above and as fully explained in Staff’s Initial Brief, 

Staff does not agree with this assertion.  To the contrary, Staff does not object to the 
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proposed reorganization, provided the Commission conditions its approval on all of the 

conditions agreed upon by Staff and Frontier, as presented in Frontier Corrected Exhibit 

8.4.A.  Staff IB at 5.  In the absence of those conditions, Staff would not recommend 

that the Commission make the findings requisite for approval under Section 7-204(b) of 

the Act. 

The Joint Applicants fail to recognize that Section 6-103 of the Act applies to the 

proposed transaction.  Joint Applicants’ Revised IB at 6-9.  Section 6-103 of the Act 

applies, as fully explained in Staff’s Initial Brief.  Staff IB at 10-11 and 47. 

III. Response to IBEW 

The International Brotherhood of Electrical Workers, Locals 21, 51, and 702 

(“IBEW”) argues that the proposed transaction fails to meet two of the Section 7-204 

criteria.  The IBEW states that its overarching concern is that “Frontier is not financially 

fit to own and operate Verizon’s landline operations, including Verizon Illinois.”  IBEW IB 

at 1. The IBEW asserts that the reorganization has a significant risk of diminishing 

Verizon Illinois’ ability to provide adequate, reliable, efficient, safe and least-cost public 

utility service.  Id. at 16.  The IBEW also argues that Staff’s recommended conditions 

fail to cure the problems with the proposed transaction.  Id. at 2, 29-30.  The IBEW’s 

concerns are misplaced. 

The conditions proposed by Staff and accepted by Frontier are tailored to 

address the requirements in Section 7-204 of the Act.  Staff’s review and 

recommendations were limited to the effect the reorganization would have on the Illinois 

operations of the regulated utilities or incumbent local exchange companies (“ILECs”).  

The IBEW does not focus on the ILECs, but raises concerns about the parent company. 
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Similarly, IBEW’s analysis is not focused on the Illinois requirements.  For example, 

Section 7-204(b) of the Act requires that the Commission find that the reorganization will 

not significantly impair the utility’s ability to raise necessary capital on reasonable terms 

or to maintain a reasonable capital structure, whereas the IBEW’s analysis addresses 

“whether Frontier will be a financially sound entity.”  See IBEW IB at 4.  

The IBEW argues that the Commission must evaluate the financial soundness of 

the post reorganization entity based on a comparison of the proposed new owner with 

the current owner, citing to the Illinois Power (“IP”)/Ameren Corporation (“Ameren”) 

reorganization (Docket No. 04-0294) for the proposition.  See IBEW IB at 4.  While the 

Commission Order did reference Ameren’s proposal to reduce IP’s debt and the 

anticipation that IP’s credit rating would rise, the issue in that docket was, as here, 

whether the reorganization would impair the utility’s ability to raise necessary capital on 

reasonable terms.  There, the Commission found that the reorganization was likely to 

improve IP’s ability to raise capital.  Thus the Section 7-204(b)(4) criteria was satisfied, 

in light of the fact that an “improved” ability to raise capital constitutes, a fortiori, no 

significantly impaired ability to do so. 

Similarly, the IBEW cites to proceedings in Montana, Vermont, and Maryland for 

authority as to why the Commission should reject the transaction.  IBEW IB at 6 and 27-

28.  However, the actions of public utility commissions in other states are not binding 

upon the Commission. The power and authority of the Commission comes strictly from 

the Act and the provision addressing the approval of a reorganization is Section 7-204.  

Thus, the Commission should be guided by the application of the Section 7-204 

requirements to the facts before it at this time.   
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IBEW’s reliance on the Montana Public Service Commission’s decision in In the 

Matter of the Joint Application of NorthWestern Corporation and Babcock & Brown 

Infrastructure Limited, et al., for Approval of the Sale and Transfer of NorthWestern 

Corporation Pursuant to a Merger Agreement, MPSC Docket No. D 2006.6.82; Order 

No. 6754e, 2007 Mont. PUC Lexis 54; 259 P.U.R.4th 493 (July 31, 2007) (hereafter 

“NorthWestern Order”), is particularly inapposite. There, an Australian self-described 

“utility infrastructure company” and several subsidiaries (hereafter, collectively, “BBL”) 

sought to purchase NorthWestern, a Montana electric utility which had emerged from 

bankruptcy shortly prior to the proposal of the transaction. NorthWestern Order, ¶¶1, 10, 

45, 48, 51. In the course of the bankruptcy proceedings, and ancillary MPSC 

proceedings, the MPSC enunciated a “Statement of Factors”, which did not apply 

generally to mergers and acquisitions reviewed by MPSC, but which the MPSC made 

clear that it intended to apply to any transaction involving the acquisition of 

NorthWestern, in light of NorthWestern’s fragile post-bankruptcy financial status. Id., 

¶¶48, 60. These factors were more stringent than those the MPSC used to evaluate 

other transactions. Id. 

The MPSC found that, even after, substantial prodding from the Montana 

Consumer Counsel, the Joint Applicants’ response to the Statement of Factors,: 

“generally addressed [the factors in question] with statements of good intentions but 

lacked binding, substantive commitments.” NorthWestern Order, ¶174. The MPSC 

further found that: 

The Joint Applicants chose to submit an application that was short on 
substance and long on promises. It is neither the Commission's 
responsibility nor preference to try to "fix" its serious deficiencies and 
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mitigate the harm the proposed transaction poses to ratepayers by 
adopting conditions to approval.  
 

Id., ¶179 
 
 In short, IBEW has taken a sui generis case, from another jurisdiction, involving 

the application of unique, non-statutory criteria applicable to the lone case of a bankrupt 

utility, and attempted to extrapolate it into an Illinois case involving the acquisition, 

pursuant to routinely applied statutory criteria, of two solvent telecommunications 

carriers by a third solvent telecommunications carrier, subject to binding, specific 

conditions. The NorthWestern case simply does not bear the weight that IBEW places 

upon it, and the Commission should ignore IBEW’s arguments. 

 Likewise, IBEW cannot be heard to rely upon the Vermont Public Service Board’s 

decision in Joint Petition of Verizon New England Inc., d/b/a Verizon Vermont and 

FairPoint Communications, Inc., VPSP Docket No. 7270 (December 21, 2007)1

                                                 
1 http://psb.vermont.gov/sites/psb/files/orders/2008/7270%20final%20re%20modified%20plans_APR.pdf 

. While 

IBEW is correct when it rather coyly states that the VPSB “rejected the transaction as 

presented to it”, IBEW IB at 27, it neglects to point out that the VPSB ultimately 

approved the transaction, based upon the accession by Joint Applicants to the 

imposition of more stringent conditions. See Order at 7, Joint Petition of Verizon New 

England Inc., d/b/a Verizon Vermont, certain affiliates thereof, and FairPoint 

Communications, Inc. for approval of an asset transfer, acquisition of control by merger 

and associated transactions, VPSC Docket No. 7270 (February 15, 2008) (“Our 

approval of FairPoint's acquisition includes numerous conditions that we find necessary 

to protect ratepayers, ensure good service quality, and maintain the competitive 
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marketplace”). These commitments included, but were not limited to, service quality 

commitments. Id. at 6. Accordingly, IBEW’s reliance on the VPSC decision is misplaced.  

The IBEW’s concern is whether Frontier – the parent - will be a financially sound 

entity.  The concern is not baseless but in Illinois, that concern must be addressed 

through the criteria enumerated in the Act.  Condition 2, which requires Frontier to 

maintain a back up source of liquidity for the Illinois utilities of no less than $50 million 

(Frontier Corrected Ex. 8.4.A. (January 26, 2010)), directly addresses Frontier’s ability 

to raise necessary capital on reasonable terms even if, for unforeseen reasons, the 

Illinois utilities require externally raised capital.    

IBEW argues that Condition 2 is problematic because it does not address the 

cost of providing this capital to the Illinois operations or require capital expenditures in 

Illinois.  Id. at 30.  However, the costs associated with this back up line of credit will not 

be paid by Frontier customers unless the Commission determines such costs are 

recoverable from customers during a rate proceeding.  While it is true that the Condition 

does not require the funds to be spent in Illinois, it assures that should Frontier need to 

make a capital investment it has the funds to do so.  In addition, Condition 1, which 

prohibits dividend payments or other transfers of funds from the Illinois ILECs if service 

qualities are not sustained (see Frontier Corrected Ex. 8.4.A. (January 26, 2010), will 

provide additional motivation for Frontier to make capital investments necessary to 

maintain service quality.  

The IBEW also raises a concern that the reorganization will diminish Frontier’s 

ability to provide adequate, reliable, efficient, safe and least-cost public utility service.  

IBEW IB at 16-29.  IBEW raises many of the same concerns Staff discussed in its 



09-0268 
Staff Reply Brief 

 

 8 

testimony and Initial Brief.  See Staff IB at 12-18.  As discussed in Staff’s Initial Brief, 

Conditions 1 and 2 were tailored to address concerns related to the possibility the 

reorganization would diminish Frontier’s ability to provide service.  Condition 1 requires 

Frontier to maintain service at a level of quality that equals or exceeds the requirements 

of 83 Ill. Adm. Code Part 730, with conditions to be reported annually. Failure to 

maintain this service level will result in Frontier being prohibited from transferring assets 

or revenues from its Illinois operating affiliates to the parent or an affiliate. The condition 

will be continuously in effect for five years or until Frontier is able to satisfy certain credit 

rating requirements, whichever is earlier, and will be reinstated thereafter if Frontier’s 

credit rating falls below a specified level.  In Staff’s view, Condition 1 assures that the 

reorganization will not diminish Frontiers ability to provide adequate, reliable, efficient, 

safe and least-cost public utility service.   

The IBEW’s concern regarding the absence of any sanction for failure to comply 

is also misplaced.  The Commission has the authority to enforce its orders and the 

conditions proposed by Staff and agreed upon by Frontier include numerous reporting 

requirements so that the Commission will be aware if Frontier is not complying with the 

Conditions.  For example, Frontier is required to certify annually that there is at least 

$50 million cash or borrowing capacity available for the Illinois operations of the New 

Frontier ILECs.  Frontier Corrected Ex. 8.4.A, (January 26, 2010). Should Frontier fail to 

certify that such backup liquidity exists or file a false certification, the Commission has 

the authority to investigate the utility, and impose penalties under Section 5-202 of the 

Act, and in addition to refer the persons responsible for any false certification to the AG 

for prosecution under Section 5-109 of the Act. Likewise, Article XIII, applicable to 
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telecommunications carriers, contains provisions that specifically authorize the 

Commission to enforce the provisions of the Act or Commission orders by means of 

seeking injunction in the appropriate Circuit Court, (220 ILCS 5/13-303, 13-303.5), to 

impose substantial civil penalties, (220 ILCS  5/13-305), and to recover the same in the 

Circuit Court if unpaid. 220 ILCS 13-304. 

In addition, it now appears that the Joint Applicants have reached terms with the 

Citizens’ Utility Board (“CUB”), the Office of the Attorney General (“AG”) and the 

Department of Defense (“DoD”) regarding the conditions that should, in the view of 

those parties, be properly imposed by the Commission as a predicate to approval of the 

transaction. See Frontier Ex. 12, 13. The CUB / AG Conditions are quite similar to those 

supported by the Staff (see Frontier Ex. 13, Attachment 1), while the DoD Conditions 

call for the three year rate freeze to extend to certain retail business services. Frontier 

Ex. 12, Attachment 1. In each case, the conditions are subject to Commission approval, 

Frontier Ex. 12, ¶3; Frontier Ex. 13, ¶3; and become part of the Commission’s Order if 

so approved. Frontier Ex. 12, ¶¶5, 8, 9; Frontier Ex. 13, ¶¶5, 8, 9.  A breach of any of 

these conditions by Frontier would certainly open it to one or more complaints by CUB, 

the AG or DoD as appropriate; likewise, the Staff will also investigate the breach of any 

Commission imposed condition and recommend the Commission take any necessary 

action.  

 Finally, the Commission has the authority to initiate an investigation of any 

utility’s ability to pay dividends under Section 7-103 of the Act whenever it deems such 

action appropriate.  220 ILCS 5/7-103. Accordingly, IBEW cannot be heard to argue that 

the conditions are somehow defective insofar as they do not, by their terms, contain 
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enforcement provisions, as these are fully and amply set forth in statute. Its arguments 

to that effect should therefore be ignored.  

Conditions similar to Staff’s proposed conditions 1 and 2 in the instant case, 

which specifically address the 7-204(b)(4) criterion (Staff IB at 33-35), have been 

adopted by the Commission previously in other reorganizations involving telephone 

companies.  See Orders, Docket No. 07-0191, FairPoint Communications, Inc. et al 

(6/27/07); Docket No. 07-0043, Madison River Telephone Company, LLC et al 

(3/21/07); Docket No. 06-0683, Madison River Communications Corp. et al (11/29/06); 

Docket No. 05-0013, Madison River Communications Corp. et al (2/24/05); Docket No. 

04-0793, Illinois Consolidated Telephone Company et al (1/20/05); and Docket No. 04-

0299, FairPoint Communications, Inc. et al (5/26/04).  In the instant case, unlike similar 

conditions adopted in prior reorganizations, there is no expiration date for the automatic 

reinstatement of those conditions whenever Frontier’s credit rating falls below its current 

rating.  This safeguard is designed to provide the Commission additional assurance that 

the proposed transaction does and will continue to satisfy the requirements of Section 

7-204(b)(4) of the Act until the Commission expressly authorizes the expiration of Staff’s 

proposed conditions 1 and 2. 

 Finally, IBEW’s argument must be weighted against the fact that a number of 

parties to this proceeding have determined that, if properly conditioned, this 

reorganization is indeed lawful and in the public interest. These parties include the 

Commission Staff, whose duty it is to aid the Commission in carrying out the provisions 

of the Public Utilities Act (220 ILCS 5/2-105(b)), the AG, the State’s chief legal officer 

(15 ILCS 205/4), who has a statutory right to participate in Commission proceedings (15 
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ILCS 205/6.5); CUB, which was created to represent ratepayer interests before the 

Commission (220 ILCS 10/2), and the DoD, which represents the interests of the federal 

government, not incidentally a very substantial user of telecommunications services 

within the state. DoD Ex. 1 at 2. The consensus, in other words, that all public and 

public-interest groups have reached here is that the Commission should approve the 

transaction, albeit conditionally. The IBEW is involved in this proceeding, and quite 

properly so, to protect the interests of IBEW members employed by Verizon. However, 

the very agencies charged with vindicating the public interest have determined that it is 

best served by approval of the transaction, and IBEW’s arguments should be ignored. 

IV.   Conclusion 

 The Staff recommends that the Commission approve the reorganization sought 

by the Joint Applicants, subject to the conditions recommended by the Staff. If each of 

the Staff’s proposed conditions is imposed, the transaction will satisfy the requirements 

of Section 7-204(b) and is consistent with the public interest.   

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

       Respectfully submitted, 
 

February 18, 2010     ____________________ 

Janis E. Von Qualen 
 
Counsel for the Staff of the 
Illinois Commerce Commission 
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