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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

 

Niatel, LLC      ) 
) ICC Docket No. 09-0509 

      ) 
Application for a certificate of Local ) 

 And Interexchange authority to operate ) 
as a reseller of telecommunications ) 

 services throughout the State of Illinois ) 

 

 

STAFF RESPONSE TO TRANSCEND MULTIMEDIA, LLC’S PETITION TO 

INTERVENE AND OBJECTION 

NOW COMES the Staff of the Illinois Commerce Commission (“Staff”), through 

its undersigned counsel, and pursuant to the schedule set by the Administrative Law 

Judge (“ALJ”) and 83 Ill. Admin. Code Part 200.190(e), respectfully submits the 

following Response to Petition to Intervene and Objection filed by Transcend 

Multimedia, LLC (“Transcend”). 

Introduction and Facts 

 On November 4, 2009, Niatel, LLC (“Niatel” or the “Company”) filed an 

Application for a certificate of Local and Interexchange authority to operate as a reseller 

of telecommunications services throughout the State of Illinois.  On November 12, 2009, 

Niatel filed its Direct Testimony.  At a December 2, 2009 evidentiary hearing in front of a 

Commission Administrative Law Judge (“ALJ”), Niatel witness Michael Danis testified on 

behalf of the Company.  On December 9, 2009, Transcend filed a Petition to Intervene 

and Objection to Niatel’s Application.  On December 23, Niatel filed a Motion to Strike 
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Transcend’s Petition to Intervene and Objection.  At a Status Hearing on January 26, 

2010, the ALJ granted Transcend’s Motion to Intervene.  Tr. at 20.  The ALJ granted 

Staff’s request to file a response to the motions already filed by the parties by February 

9, 2010.  Tr. at 23.  Since the January 26, 2010 status hearing, Niatel and Transcend 

have, between them, submitted no fewer than four additional motions and responses, 

including two motions filed by Transcend filed since the afternoon of Friday, February 5, 

2010.  On February 9, 2010, Staff filed a Motion to Amend the Schedule.  The ALJ 

granted Staff’s motion on February 11, 2010, and allowed Staff leave to file its response 

to Transcend’s Petition to Intervene and Objection, as well as the various pleadings filed 

since January 26, by February 16, 2010.       

Staff Position and Recommendation 

 As Staff stated in the January 26 status hearing, it does not object to Transcend’s 

intervention in this docket.  Transcend clearly has an interest in this case, as stated in 

its Petition to Intervene.  Pet. to Int., at 2-3.  Furthermore, the decision to allow or deny 

intervention is within the discretion of the court or agency and will not be overturned on 

review absent an abuse of that discretion.  In re Estate of Barth, 339 Ill.App.3d 651, 

661; 792 N.E.2d 315 (2003). 

 Furthermore, with respect to the question of counsel Jonathan Marashlian’s 

representation of Transcend, the fact remains that this activity is governed by Section 

10-101 of the PUA, rather than the Supreme Court Rules. The Illinois Appellate Court 

for the Fifth District has specifically found to be constitutional the portion of Section 10-

101 authorizing the Commission to permit out-of-state counsel the right to practice 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&serialnum=2003377141&fn=_top&sv=Split&tc=-1&pbc=1B563902&ordoc=2010215431&findtype=Y&db=578&vr=2.0&rp=%2ffind%2fdefault.wl&mt=333
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&serialnum=2003377141&fn=_top&sv=Split&tc=-1&pbc=1B563902&ordoc=2010215431&findtype=Y&db=578&vr=2.0&rp=%2ffind%2fdefault.wl&mt=333
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before it.  Alhambra-Grantfork Telephone Co., et al., v. Ill. Comm. Comm’n, 358 Ill. App. 

3d 818, 824-25; 832 N.E.2d 869, 875; 2005 Ill. App. Lexis 605 at 12-14; 295 Ill. Dec. 

419 (5th Dist. 2005).  Accordingly, Niatel’s assertion that Transcend’s counsel has, by 

filing pleadings in this case prior to properly intervening, committed some grievous 

breach of the canons of professional ethics, finds no support in Illinois law.       

 The Illinois Public Utilities Act (“PUA”) governs applications for CLEC certification 

under section 13-403 and 13-404: 

The Commission shall approve an application for a Certificate of 
Interexchange Service Authority only upon a showing by the applicant, 
and a finding by the Commission, after notice and hearing, that the 
applicant possesses sufficient technical, financial and managerial 
resources and abilities to provide interexchange telecommunications 
service. 

220 ILCS 5/13-403 (emphasis added.)  

Further: 

The Commission shall approve an application for a Certificate for the 
resale of local exchange or interexchange telecommunications service 
upon a showing by the applicant, and a finding by the Commission, after 
notice and hearing, that the applicant possesses sufficient technical, 
financial and managerial resources and abilities to provide the resale of 
telecommunications service.   

220 ILCS 5/13-404 (emphasis added.) 

 The Commission is not tasked with determining anything other than the 

provisions of these two sections of the Act. Specifically, “[t]he ICC is to issue 

certification only on the basis of the findings addressed in section 13-403 and need not 

consider other factors not specifically addressed therein…[.]” Ramsey Emergency 

https://web2.westlaw.com/find/default.wl?ifm=NotSet&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.01&db=CO-LPAGE&findtype=l&fn=_top&docname=CIK(LE10224073)&vr=2.0
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Services, Inc. v. Ill. Comm. Comm'n, 367 Ill.App.3d 351, 358; 854 N.E.2d 809, 814 

(2006).  Therefore, to determine whether or not an applicant possesses the financial, 

technical, and managerial resources and abilities the ICC must apply a reasonableness 

standard when concluding that there is or is not sufficient evidence to support a 

particular conclusion.  Furthermore, as the Ramsey court observed, in granting or 

denying certificates the Commission, while not having unfettered discretion, has at least 

some discretion in doing so; by way of example, the Ramsey court determined that the 

Commission could properly hold carriers seeking to provide  9-1-1 service to a higher 

standard than other carriers.  Ramsey at 360-61.  

Transcend’s allegations do not address Niatel’s technical, financial, and 

managerial capabilities.  In its Petition to Intervene, Transcend claims that “Niatel 

appears to be the alter ego of Airdis, LLC, d/b/a Airdis Telecom…an existing, licensed 

CLEC and IXC carrier in the State of Illinois.”  Pet. to Int. at 1.  Transcend goes on to 

assert that it is currently engaged in litigation in the Circuit Court of Cook County with 

Airdis, LLC, as defendant and counter-claimant.1  According to Transcend, it entered 

into a management and asset purchase agreement with two Airdis employees.  Under 

those agreements, Transcend alleges, Airdis agreed to manage Transcend for only as 

long as it was necessary for Airdis to obtain regulatory approvals of the transfer of 

control of Transcend to Airdis.  Pet. to Int. at 2.  According to Transcend, over a period 

of two years, Airdis and its management did not file necessary tax remittances and 

regulatory compliance reports or pay associated fees, and “r[a]n Transcend into the 

                                            
1
 Airdis LLC v. Transcend Multimedia, LLC et al., No. 2009-L-005080, filed August 7, 2009. 
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ground.”   Id. Transcend alleges that it will “provide evidence related to the 

incompetence of Niatel’s management…to demonstrate to the Commission that 

[neither] Niatel, nor its principals…have the requisite qualifications to manage a 

telecommunications utility in the State of Illinois. Transcend argues that granting the 

requested Certificate of Convenience and Necessity would not be in the public’s 

interest.”   Id. at 5. 

Transcend’s arguments and evidence that go towards the management 

requirements of Section 13-403 and 13-404 appear to the Staff to be limited to: 

1. Airdis’ managers alleged omission of Universal Service Administration 

Company (“USAC”) required filing deadlines and fees on behalf of 

Transcend; and 

2. Airdis’ alleged refusal to honor Transcend’s requests for complete and 

accurate reports on the status of the business. 

The former of these allegations, if proven, might demonstrate that Niatel’s 

management, assuming that it is indeed identical to Airdis’, lacks the resources and 

abilities to provide adequate service. This, however, assumes that Airdis’ managers 

had, and failed to honor, an obligation to make such compliance filings – a matter far 

from being proven at this point, based upon Staff’s review of the Circuit Court file. The 

second claim is even more tenuous, requiring one to conclude that the failure of one 

company’s managers to provide documents under a management services agreement 

reflects unfavorably upon the managerial resources and abilities of another, that 
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happens to have some of the same principals, but has not been demonstrated to have 

the same management. 

As to the assertion that Niatel is currently doing business prior to first obtaining a 

certificate, Pet. at 4, this would constitute a violation of Section 13-401(a), and thus 

might well be a basis for Staff making an unfavorable recommendation regarding the 

company’s managerial resources and abilities. There is, however, no evidence that this 

is the case: a review of Niatel’s website would appear to indicate that Niatel’s Illinois 

tariff is “coming soon”. See http://www.niatel.com/regulatory.html. Likewise, Staff can 

discern no great similarity between Niatel’s website and Airdis’:  it is axiomatic in the 

telecommunications industry that all telecom carrier websites feature an alert, 

intelligent-looking young person wearing a headset, which is the only real similarity Staff 

could discern.    

Transcend’s “alter ego” theory is not one the Commission should consider. First 

of all, notwithstanding Transcend’s characterization of itself as a “likely [judgment] 

creditor” of Airdis’, Pet. at   5, and its conclusory allegations that the principals of Airdis 

are setting up Niatel for the purpose of secreting assets from this speculative judgment, 

Transcend asserts this based on counterclaims in the Circuit Court proceeding. In other 

word, while coming before the Commission, asserting all manner of fraudulent conduct 

on the part of Niatel and its principals, and claiming virtual certainty in prevailing upon 

those claims, Transcend did not consider the matter sufficiently important to get to the 

courthouse first. This should engender skepticism regarding its assertions that it will 

succeed on the merits.  

http://www.niatel.com/regulatory.html
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Second, assuming that Transcend is able to obtain a judgment, it has proper 

legal remedies to obtain satisfaction of that judgment without invoking the Commission’s 

jurisdiction. The Attachment Act authorizes judgment creditors to attach debtors’ 

property in satisfaction of judgment debts. See, generally, 735 ILCS 5/4-101, et seq. 

The Uniform Fraudulent Transfers Act (UFTA) is even better suit to obtaining the 

remedy to which Transcend deems itself entitled. Under UFTA, transactions entered 

into for the purpose of avoiding judgment debts can be, in effect, unraveled to make 

those assets available to satisfy the judgment debt. See, generally, 740 ILCS 160/1, et 

seq.     

However, these remedies require that Transcend first obtain a judgment, and 

thus become a creditor. See 735 ILCS 5/4-101 (describes circumstances under which 

“creditor” may seek attachment); see also 740 ILCS 160/5 (describes circumstances 

pursuant to which transaction is fraudulent as to a “creditor”). Transcend has not yet 

obtained a judgment on its various counterclaims, and seems unlikely to do in the 

immediate future.  

Transcend’s attempt to analogize this case to the matter MyBell, Inc.: Application 

for a certificate of local authority to operate as a facilities based carrier of 

telecommunications services in Chicago in the State of Illinois, ICC Docket 07-0063, is 

misplaced.  MyBell, Inc. was very clearly a corporate alter ego of GlobalNAPs, even 

then well known as a legendary telecommunications deadbeat.2  As AT&T’s Motion for 

                                            
2
  GlobalNAPs’ corporate history is altogether too long and tawdry to discuss here in any detail. 

Persons interested in it may review the Commission’s Order, Illinois Bell Telephone Company, Inc. -vs- 
Global NAPs Illinois, Inc.: Complaint pursuant to Section 252(e) of the Federal Telecommunications Act 
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Reconsideration noted, GlobalNAPs was at that point subject to a multimillion-dollar 

prejudgment remedy ordered by a federal court, and its corporate principal, Frank 

Gangi, had actually been found by a court of competent jurisdiction to have committed 

fraudulent acts.  See Motion, Ex. A and B.  

In other words, the evidence that AT&T proposed to elicit in the MyBell 

proceeding was based upon actual court findings.  Indeed, the California Public Utilities 

Commission had, by the date of AT&T’s filing, determined that Global NAPs was liable 

to Cox Communication for over $800,000 for services rendered but never paid for.  

Opinion Granting Complainant’s Motion for Summary Judgment at 5 (Decision No. 07-

01-004), Cox California Telecom, LLC v. Global NAPs California, Inc., CPUC Docket 

No. 06-04-026 (January 11, 2007).  AT&T was, in short, able to point to actual findings 

of fraud and outstanding judgment debts in seeking to challenge MyBell’s financial and 

managerial resources and abilities. 

In contrast, the evidence Transcend proposes to offer here consists primarily of 

vague, unsubstantiated allegations, none of which have been proven in the Cook 

County Circuit Court proceeding, or anywhere else, as far as Staff knows.  Moreover, 

most of these allegations seem to the Staff to bear peripherally, at best, upon the 

questions that are the subject of this proceeding. 

Transcend’s attempt to have this matter stayed pending resolution of the matter 

in the Circuit Court should likewise be ignored, and for the same reasons. Since 

Transcend has remedies at law available to it in the event it proves some or all of its 

                                                                                                                                             
of 1996, 47 U.S.C. §252(e), and Sections 4-101, 10-101, and 10-108 of the Illinois Public Utilities Act, 220 
ILCS 5/4-101, 220 ILCS 5/10-101, and 220 ILCS 5/10-108, ICC Docket No. 08-0105 (February 11, 2009). 
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claims, delaying this administrative proceeding will not prejudice it. Moreover, since 

cases filed in 2007 and 2008 are the newest ones Staff can identify on Trial Call in the 

Cook County Circuit Court Law Division, (see Chicago Daily Law Bulletin Black Line 

Trial Call), such a stay will certainly delay resolution of this matter for up to one year. 

Transcend’s claims, which are being litigated in the Circuit Court of Cook County 

are not under consideration in this proceeding, which is limited to the financial, technical 

and managerial capabilities of Niatel.  Insofar as Transcend’s participation is allowed, it 

should relate narrowly and specifically to the ability of Niatel’s principals to manage a 

phone company; its floridly-expressed general assertions of fraud and misfeasance 

should generally not be considered.  

 

Conclusion 

WHEREFORE, for the reasons set forth above, the Staff of the Illinois Commerce 

Commission respectfully recommends that its recommendations be adopted in their 

entirety, consistent with the arguments set forth herein. 

 

 

      Respectfully submitted, 

 

      /s/____________________  

       
      JESSICA L. CARDONI 
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      MATTHEW L. HARVEY 
 
      Office of General Counsel 
      Illinois Commerce Commission 
 
 
February 16, 2010 
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