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CITIZENS UTILITY BOARD’S RESPONSE TO  
NICOR’S MOTION TO STRIKE  

TESTIMONY OF JEROME D. MIERZWA 
 

NOW COMES the Citizens Utility Board (“CUB”), through its counsel, Julie L. Soderna, 

and hereby responds, pursuant to the Commission Rules of Practice (“Rules”), 83 Illinois 

Administrative Code Section 200.190, to the Motion to Strike of Northern Illinois Gas Company 
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d/b/a Nicor Gas Company (“Nicor” or the “Company”), (“Motion”), filed on October 9, 2009.  

The Illinois Commerce Commission (“Commission”) should deny the Motion in its entirety for 

the reasons set forth below.  Like the Company’s Motion, CUB will not attempt to address each 

and every statement challenged by the Motion, but will respond to the legal and policy 

arguments supporting the Motion.  CUB also supports those arguments presented in the 

Response of the Staff of the Illinois Commerce Commission (“Staff”) to Nicor’s Motion. 

 
I. INTRODUCTION 

 
Nicor is correct that – at its core – this proceeding is aimed at determining the Company’s 

performance under Gas Cost Performance Program (“GCPP”), the alternative regulation scheme 

the Company operated under from 1999-2002, and whether its operation under that scheme 

affected the rates its customers paid.  Motion at 3.  The dispute arises in the proper scope of the 

Commission’s review of the GCPP.  CUB witness Jerome D. Mierzwa closely examined the 

discovery produced in the course of this proceeding and determined that customers paid $286.5 

million more than they should have, because of its imprudent and improper conduct under the 

GCPP.  CUB Ex. 1.0 at 4.  This recommendation is supported by an extensive examination of 

hundreds of thousands of documents produced by the Company, as well as depositions of Nicor 

employees.  Nicor, however, argues that portions of Mr. Mierzwa’s testimony constitutes 

inadmissible hearsay, lacks foundation and consists of speculation.  See Motion.  The intent of 

Nicor’s Motion is to severely – and improperly – limit this record and the issues the Commission 

may consider in reviewing Nicor’s performance under the GCPP.  The Motion must be denied 

because it flies in the face of the Commission’s affirmative policy “to obtain full disclosure of all 

relevant and material facts to a proceeding,” (83 Ill. Admin. Code Section 200.340), and also for 

the following reasons.   
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First, as Mr. Mierwza has been expert specializing in gas purchasing practices and 

policies and other utility issues for almost 20 years, his testimony is well within the boundaries 

of his experience and the law.  Not only has Mr. Mierzwa testified in numerous Purchased Gas 

Adjustment (“PGA”) reconciliation proceedings in front of this Commission, he also testified in 

Docket No. 99-0127, the proceeding in which Nicor’s performance-based regulation (“PBR”) 

program, the GCPP, was approved, and in Docket No. 02-0067, the proceeding in which the 

approved GCPP was initially subject to review, prior to the reopening of the record.  Mr. 

Mierzwa therefore has extensive knowledge of the facts at issue in this proceeding, including 

voluminous discovery produced by the Company.  Part of that discovery included depositions of 

Nicor employees, which included statements that constitute admissions against Nicor’s interests.  

Not surprisingly, Nicor would prefer the Commission disregard sworn deposition testimony of 

Nicor’s own employees questioning its conduct under the GCPP.  However, striking those 

portions of Mr. Mierzwa’s testimony referring to such testimony is reversible error, because such 

testimony is proper under Illinois law.   

Second, Mr. Mierzwa’s reliance on and reference to discovery depositions in his 

testimony are proper use of discovery depositions, when such testimony constitutes and 

admission.  For the same reason, this testimony constitutes an exception to the rule against 

admission of hearsay evidence.  Even if the Commission were to determine that the deposition 

statements are hearsay, Illinois courts have held that administrative hearings do not presume 

hearsay to be inadmissible evidence.  Further, the Federal Rules of Civil Procedure, Illinois 

Supreme Court rules and rulings by Illinois courts allow opinion testimony, as well as the use of 

discovery depositions, by expert witnesses.   



 4

Third, the Illinois Supreme Court and the Commission’s Rules of Practice 

(“Commission’s Rules”) specifically allow evidence not otherwise admissible in civil cases “if it 

is of a type commonly relied on by reasonable prudent persons in the conduct of their affairs,” 

(83 Ill. Admin. Code Part 200.610).  Mr. Mierzwa’s opinion testimony regarding the Company’s 

state of mind are within the scope of his knowledge and experience and are relevant to the issues 

in this proceeding. 

Finally, the documents Nicor seeks to strike were produced by it in the course of 

discovery and the parties therefore should reasonably be able to rely on them in conducting their 

investigation and witnesses should be able to rely on such information in analyzing issues and 

drawing conclusions in the proceeding. 

 

II. ARGUMENT 

A. JERRY MIEZWA’S EXTENSIVE EXPERIENCE EXAMINING ENERGY SUPPLY ISSUES 
AND INVOLVEMENT IN THIS AND OTHER RELATED PROCEEDINGS PROVIDES 
SUFFICIENT FOUNDATION FOR HIS TESTIMONY 
 

Illinois courts have made clear that the decision whether to admit expert testimony is 

within the sound discretion of the trial court.  Thomson v. Gordon, 221 Ill. 2d 414, 428 (2006), 

citing Snelson v. Kamm, 204 Ill. 2d 1, 24 (2003).  “A person will be allowed to testify as an 

expert if his experience and qualifications afford him knowledge that is not common to 

laypersons, and where his testimony will aid the trier of fact in reaching its conclusions.”  Id., 

citing People v. Miller, 173 Ill. 2d 167, 186 (1996).  In this case, Mr. Mierzwa has testified more 

than 100 times throughout this country on issues involving gas purchasing practices and policies 

of natural gas utilities, utility class cost of service and rate design analysis, sales and rate 

forecasting, revenue requirement analysis, the unbundling of utility services and the evaluation 
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of small customer choice transportation programs.  CUB Ex. 1.0 at 2.  Before this Commission, 

relating specifically to Nicor, Mr. Mierzwa testified in Docket No. 99-0127, the proceeding that 

approved Nicor’s PBR program (the GCPP), as well as previously providing testimony in this 

proceeding before reopening. 

Mr. Mierzwa included in his testimony a description of all the materials he reviewed that 

support his analyses, conclusions and recommendations: the record in Docket 99-0127; 

discovery and testimony in Docket No. 02-0067; the whistle blower fax received by CUB on 

June 20,2002, which initiated the reopening of the instant docket; transcripts from depositions of 

current and former Nicor employees; and approximately 140,000 documents produced by the 

Company in discovery, as well as the Company’s testimony on reopening in Docket No. 02-

0067.  The statements and recommendations in Mr. Mierzwa’s Direct Testimony are therefore 

well within his knowledge and experience, as required by Illinois courts.  People v. Miller, 173 

Ill. 2d 167, 186 (1996).  The probative value of Mr. Mierzwa’s statements and the weight to be 

attributed to them, will be determined by the ALJ and the Commission in their evaluation of this 

record.  These portions of testimony at issue in the Motion are, however, properly included in 

Mr. Mierzwa’s expert testimony. 

B. THE USE OF DISCOVERY DEPOSITIONS IN TESTIMONY IS PROPER, DOES NOT 
CONSTITUTE HEARSAY OR SPECULATION AND IS ADMISSIBLE IN ITS ENTIRETY 
 

Nicor claims that the portions of Mr. Mierzwa’s testimony that quote from deposition 

transcripts constitute impermissible hearsay.  Motion at 11-19.  Illinois courts have clearly ruled 

that admissions of a party opponent – words or acts of a party opponent offered as evidence 

against him – are admissible hearsay evidence.  An admission is admissible when it contravenes 

a position which is taken upon the trial by the party to the suit against whom it is leveled.  

McNealy v. Illinois C. R. Co., 43 Ill. App. 2d 460, 472 (1963).  Any statement made by a party or 
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on his behalf that is relevant to a trial issue may generally be admitted into evidence as an 

admission by a party opponent.  Id., citing Volas v. K mart Corp., 312 Ill. App. 3d 544, 547 

(2000).  Whether a statement constitutes an admission is assessed on a case-by-case basis.  

Zaragoza v. Ebenroth, 331 Ill. App. 3d 139, 142-143 (2002), citing Schall v. Forrest, 51 Ill. App. 

3d 613, 615 (1977).  Generally, courts grant wide latitude in construing statements as 

admissions.  Schall, 51 Ill. App. 3d at 615.  In fact, any oral or written out-of-court statement by 

a party to the action . . . which tends to establish or disprove any material fact in a case is an 

admission and is competent evidence against that party in the action.  CFC Inv., L.L.C. v. 

McLean, 387 Ill. App. 3d 520, 529 (2008), citing Ficken v. Alton & Southern Ry., 291 Ill. App. 

3d 635, 647 (1996).  The admissibility of such statements of fact rests on the presumption that 

courts can usually rely on statements made against the speaker's interests.  Felker v. Bartelme, 

124 Ill. App. 2d 43, 50 (1970).   

Testimony at a discovery deposition constitutes a judicial admission when its meaning is 

consistent with the context in which it is found and it must be considered in relation to the other 

testimony and evidence presented.  Gauchas v. Chicago Transit Authority, 57 Ill. App. 2d 396, 

401 (1965).  In McCormack v. Haan, 20 Ill.2d 75, the Illinois Supreme Court held that whether a 

statement alleged to be a judicial admission was such an admission depended in part “upon an 

appraisal of his testimony in the light of the testimony of the other witnesses and a consideration 

of their respective opportunities to observe the facts about which they testify."   

Further, Supreme Court Rule 212(a)(2) expressly provides that a discovery deposition 

may be used "as an admission made by a party or by an officer or agent of a party in the same 

manner and to the same extent as any other admission made by that person."  107 Ill. 2d R. 

212(a)(2); Bargman v. Economics Laboratory, Inc., 181 Ill. App. 3d 1023, 1029 (1989).  There is 
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generally no foundation requirement predicating the receipt into evidence of admissions made by 

a party opponent, nor is it necessary that the party opponent be available for trial.  Id., citing 

Security Savings & Loan Association v. Commissioner of Savings & Loan Associations, 77 Ill. 

App. 3d 606 (1979).  Nonetheless, purported admissions must be relevant to and have a material 

bearing on the issues of the case.  Id.   

In this case, the foundation for and relevance of the deposition excerpts referenced in Mr. 

Mierzwa’s testimony is clear from the testimony itself.  The information revealed in the 

depositions is critical to an analysis of how Nicor designed the GCPP, its performance under the 

GCPP, and the rates customers ultimately paid while that program operated.  Mr. Mierzwa 

testifies that he believes Nicor improperly manipulated the GCPP to enhance its performance and 

thereby increased gas costs for its customers.  CUB Ex. 1.0 at 14.  The Commission approved the 

GCPP because – in part – it found, based on the evidence, that “the risks and rewards inherent in 

the proposal, as modified by this Order, create the appropriate economic incentives for Nicor Gas 

to reduce gas costs,” (ICC Docket No. 99-0127, Order at 37), in satisfaction of the Public 

Utilities Act requirement that any alternative rate regulation “program is likely to result in rates 

lower than otherwise would have been in effect under traditional rate of return regulation for the 

services covered by the program…”  220 ILCS 5/9-244(b)(1).  In its review of the results of the 

GCPP – the instant docket – the Commission must find that the program is meeting its 

objectives.  220 ILCS 5/9-244(c).   

The deposition testimony constitutes an admission because the statements challenge the 

Commission’s assumption in granting the program that it was likely to result in lower rates.  The 

statements, in fact, reveal that certain Company employees felt the program was designed to 

maximize the Company’s profit under the GCPP at its customers’ expense, and that this intent 
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was hidden from the Commission.  These statements, when combined with Mr. Mierzwa’s 

review of the hundreds of thousands of documents produced in discovery, substantiated his 

analysis, opinions and conclusions regarding the GCPP. 

Mr. Mierzwa’s testimony provides a context for the Commission’s evaluation of whether 

the GCPP was designed to result in lower rates than would have otherwise been in effect.  Mr. 

Mierzwa relies, in part, on statements made in the deposition testimony to support his conclusion 

that the Company did not intend for the GCPP to lower gas costs, and in fact intended only to 

profit off of the program.  This is obviously a material issue to a proceeding with the purpose of 

determining whether the PBR program was meeting its objectives of lowering gas costs.  Mr. 

Mierzwa concludes that the GCPP was structured to avoid detection of the Company’s 

manipulation of gas storage and therefore undermined the Commission’s stated objective in 

approving the program. 

Nicor nonetheless argues that – even if the deposition transcripts are admissible – they 

are not properly included in expert testimony.  Motion at 14.  However, Illinois courts have ruled 

that deposition testimony may be allowed in through expert witnesses.  As Nicor points out, 

Federal Rule 703 provides that an expert may rely on facts or data not otherwise admissible, if 

“of a type reasonably relied upon by experts in the particular field in forming opinions or 

inferences upon the subject.”  Fed. R. Evid. 703.  Illinois courts have held that Rule 703 does not 

create an exception to the rule against hearsay because the underlying facts or data are admitted 

not for their truth, but for the limited purpose of explaining the basis of the expert's opinion.  

Wingo by Wingo v. Rockford Mem. Hosp., 292 Ill. App. 3d 896, 908 (1997).  That is precisely the 

function of the deposition excerpts contained in Mr. Mierzwa’s testimony.  Mr. Mierzwa opines 

about the function of the GCPP and its effect on ratepayers.  The deposition testimony supports 
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his conclusions on what the GCPP was actually intended to be and how this starkly contrasted 

with the information Nicor provided the Commission in Docket No. 99-0127. 

Nicor tritely argues that Mr. Mierzwa’s opinions based on his review of the deposition 

transcripts and other discovery documents are nothing more than “speculation about matter as to 

which he has no knowledge and which are irrelevant in any case.”  Motion at 15.  Ignoring the 

obvious fact that no one other than Nicor’s own employees could have had personal knowledge 

of the inner workings of the Company, but for the testimony from Company witnesses, Mr. 

Mierzwa is within the scope of his experience and knowledge regarding the issues in this 

proceeding to use sworn testimony of Company employees to assist him in formulating opinions 

on these issues.  The deposed individuals had intimate knowledge of the Company’s plan for the 

GCPP and program’s ultimate intent – facts that were never previously revealed. 

Despite Nicor’s attempt to obfuscate the Commission Rule expanding the scope of 

evidence admissible in Commission proceedings beyond that allowed in civil cases, its argument 

fails.  Motion at 17.  Although Commission Rules generally adopt the civil rules of evidence, the 

rule regarding evidence in Commission proceedings allow that “evidence not admissible under 

such rules may be admitted if it is of a type commonly relied on by reasonable prudent persons in 

the conduct of their affairs.”  83 Ill. Admin. Code Part 200.610(b) (emphasis added).  In 

accordance with this rule, Mr. Miezwa properly relied upon the sworn discovery depositions, like 

he relied on other discovery produced by the Company, in conducting his analysis and drawing 

conclusions that Nicor improperly manipulated the GCPP to the detriment of ratepayers.   

Nicor’s argument prefers form over substance.  However, the type of information does 

not relate to its packaging, but rather to the essence of the information.  The fact that depositions 

are not routinely conducted in Commission proceedings has no bearing on whether it was proper 
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for Mr. Mierzwa and Staff witnesses to rely on that information.  If the same information were 

contained in written notes in discovery produced by the Company, the effect would be the same.  

This is precisely the type of evidence (not form) both Mr. Mierzwa and Staff witnesses found 

extremely relevant and probative to the issues in this docket: whether Nicor’s customers paid 

excessive gas costs as a result of the operation of the GCPP.   

Even if Nicor is correct that the deposition statements in Mr. Mierzwa’s testimony 

constitute hearsay under civil rules of evidence, and are not the type of evidence commonly 

relied on by expert witnesses, and it is not, Illinois courts hold that administrative hearings do not 

presume hearsay to be inadmissible evidence.  City of Hurst v. Illinois Commerce Commission, 

120 Ill. App. 3d 354 (5th Dist. 1983), see also Nussbaum Trucking Inc. v. Illinois Commerce 

Com., 99 Ill. App. 3d 741 (2nd Dist. 1981).  The fact that the Administrative Law Judge (“ALJ”) 

reviews the admissibility of alleged hearsay evidence, while also being the trier of fact, abrogates 

the purpose of excluding hearsay, i.e. preventing the jury, as trier of fact, from seeing that 

evidence.  Id.  The treatise McCormick on Evidence is instructive in the instant case: 

Many reasons support the open admission of hearsay and other 
legally incompetent evidence in administrative hearings. Foremost 
among them is the fact that the exclusionary rules do not determine 
the probative value of the proffered evidence. Professor Davis, the 
leading proponent that hearing officers should make no distinction 
between hearsay and nonhearsay [sic] evidence, makes the point 
this way. “[T]he reliability of hearsay ranges from the least to the 
most reliable. The reliability of non-hearsay also ranges from the 
least to most reliable. Therefore the guide should be a judgment 
about the reliability of particular evidence in a particular record in 
particular circumstances, not the technical hearsay rule with all its 
complex exceptions.” To require that a trial examiner refuse to 
admit hearsay makes no sense where there is no jury to protect and 
the trier of fact is equally exposed to the evidence whether he 
admits or excludes it….Hearsay, of course, is not subject to 
current, in court cross-examination, but that limitation affects the 
weight the evidence carries, not its admissibility. 
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McCormick, Evidence, § 350, 841-42 (2nd ed.1972).  Therefore, any allegations that the 

deposition transcripts are hearsay are simply irrelevant to whether the portions of Mr. Mierzwa’s 

pre-filed testimony that quote from and refer to such evidence are admitted into the evidentiary 

record.   

C. MR. MIERZWA’S STATEMENTS AS TO STATE OF MIND ARE SUPPORTED BY HIS 
KNOWLEDGE AND EXPERTISE 

 
Nicor claims that certain statements regarding the state of mind of the Company or its 

former employees constitutes improper speculation, and is incompetent and irrelevant.  Motion at 

19.  However, Mr. Mierzwa’s statements are well within his knowledge and expertise and the 

testimony is highly probative to the issues that are central to this proceeding, as detailed above.  

Mr. Mierzwa reviewed extensive discovery in this proceeding on which he based his expert 

opinions and is therefore proper testimony.   

The case law cited by Nicor in support of its contention that Mr. Mierzwa’s statements as 

to state of mind are improper primarily relates to questions of protecting the jury from receiving 

improper evidence.  In response to a claim that certain expert testimony in a Commission 

proceeding was unnecessary and prejudicial, however, the Illinois Supreme Court ruled that 

“since the trier of fact is not required to accept the opinion of the expert, such evidence does not 

usurp the province of the jury.”  Merchants Nat'l Bank v. Elgin, J. & E. R. Co., 49 Ill. 2d 118 

(1971).  With respect to defining the scope of expert testimony, the Illinois Supreme Court held 

that, 

Expert evidence is admissible when the witnesses offered as 
experts have peculiar knowledge or experience not common to the 
world, which renders their opinions founded on such knowledge or 
experience an aid to the court or jury in determining the question at 
issue. Expert testimony is proper when the subject matter of the 
inquiry is of such a character that only persons of skill or 
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experience in it are capable of forming a correct judgment as to 
any fact connected therewith.   
 

Mahlstedt v. Ideal Lighting Co., 271 Ill. 154 (1915).  This standard is echoed in the 

Commission’s Rules of Practice, which specifically allow evidence not otherwise admissible in 

civil cases “if it is of a type commonly relied on by reasonable prudent persons in the conduct of 

their affairs.”  83 Ill. Admin. Code Part 200.610.   

In this case, Mr. Miezwa’s opinion testimony is properly included in the evidentiary 

record, because it is based on his particular knowledge and experience in assessing both gas 

purchasing practices of gas utilities generally and specifically that of Nicor under the GCPP.  His 

opinions are not the result of pure speculation, but of a careful and thorough analysis of the 

extensive discovery produced by the Company in this proceeding.  Thus, the inclusion of opinion 

testimony relating to Nicor’s corporate state of mind are within the scope of Mr. Mierzwa’s 

experience and knowledge.  Furthermore, because ALJs determine the admissibility of any 

witness or testimony, and not a jury, excluding Mr. Mierzwa’s testimony would not “protect” 

them from certain evidence.  See City of Hurst, 120 Ill. App. 3d 354.  Since the Commission 

ultimately must determine decide the reliability of any witness or testimony – as the ALJs duly 

noted in a previous status hearing (Apr. 8, 2004 Tr. at 601:12-14) – excluding that evidence 

serves no purpose other than to undermine the Commission’s policy “to obtain full disclosure of 

all relevant and material facts to a proceeding.”  83 Ill. Admin. Code Section 200.340.   

D. THE COMPANY’S OBJECTIONS AS TO DOCUMENTS IT PRODUCED IN DISCOVERY 
BEING RELIED ON TO SUPPORT MR. MIERZWA’S TESTIMONY SHOULD BE 
REJECTED 

 
Nicor claims that Mr. Mierzwa “misuses” documents produced by the Company in 

discovery as exhibits to testimony.  Motion at 27.  Nicor establishes an arbitrary and absurd 

hurdle to use of Company – produced documents in testimony – the need for “personal 
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knowledge about the documents they seek to move into evidence or the actual matter and event 

addressed in the documents.”  Id.  Of course Mr. Mierzwa has no personal knowledge of how 

those documents were created.  If this were in fact the standard, no witness could ever rely on 

discovery produced by an opponent.  Nor could an expert witness consider or render an opinion 

concerning documents produced by an adverse party until such documents were entered into 

evidence.   

Nicor’s view of the world would obviously would not only frustrate, but completely gut 

the Commission’s policy to “encourage voluntary exchange by the parties and staff witnesses of 

all relevant and material facts to a proceeding through the use of requests for documents and 

information,” (83 Ill. Admin. Code Section 200.340), not to mention the purpose of prefiled 

testimony in Commission proceedings.  83 Ill. Admin Code Section 200.660.  Nor would it 

comply with the Commission’s affirmative policy “to obtain full disclosure of all relevant and 

material facts to a proceeding.”  83 Ill. Admin. Code Section 200.340.  CUB and Staff witnesses 

are entitled to rely on documents produced by the Company in conducting their analyses and 

formulating their opinions on the matters in this proceeding. 

  

WHEREFORE, in accordance with the argument herein, and that presented by Staff, 

CUB respectfully requests that the ALJs deny the Motion to Strike in its entirety.   

 

Respectfully submitted, 
 
CITIZENS UTILITY BOARD  

Dated: January 26, 2010 
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       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Ste. 800 
       Chicago, IL  60606 
       (312) 263-4282 x112 
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