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I. INTRODUCTION 1 

 A. Identification of Witness 2 

Q.  Please state your name and your business address. 3 

A. My name is David I. Fein, and my business address is Constellation Energy Group, Inc. 4 

(“Constellation”), 550 West Washington Boulevard, Suite 300, Chicago, Illinois  60661. 5 

 6 

Q.  Please describe your position with Constellation. 7 

A. I am Vice President of Energy Policy in the Midwest and Pennsylvania and Director of 8 

Retail Energy Policy for Constellation.  In my role as Vice President of Energy Policy, I am 9 

responsible for directing and implementing regulatory and legislative policies for 10 

Constellation’s retail, wholesale and merchant business interests in Illinois, Michigan, Ohio 11 

and Pennsylvania.  In my role as Director of Retail Energy Policy, I am responsible for 12 

directing and coordinating implementation of Constellation’s retail energy policy across the 13 

United States.  Constellation Energy, a FORTUNE 200 company, is the nation's largest 14 

competitive supplier of electricity to large commercial and industrial customers and the 15 

nation's largest wholesale power seller.  Constellation Energy also manages fuels and energy 16 

services on behalf of energy intensive industries and utilities.  It owns a diversified fleet of 78 17 

generating units located throughout the United States, totaling approximately 8,700 18 

megawatts of generating capacity.  The company delivers electricity and natural gas through 19 

the Baltimore Gas and Electric Company (“BGE”), its regulated utility in Central Maryland.  20 

 21 

Q.  Please describe your educational and business experience. 22 

A. From an educational perspective, I earned a Bachelor of Arts in Political Science and 23 

Behavioral Science & Law from the University of Wisconsin - Madison in 1989 and a Juris 24 



  2 

Doctorate from DePaul University College of Law in 1993.  I am a member of the 1 

American, Chicago, Energy, and Illinois State Bar Associations.  I have more than 15 years 2 

of experience in all facets of the energy industry.  Previously, I served as Senior Regulatory 3 

Counsel for Constellation and was responsible for providing legal and regulatory support to 4 

all of the regulatory activities of Constellation NewEnergy, Inc. (“CNE”) before state and 5 

federal regulatory agencies across the country and in Canada.  In addition, I acted as Senior 6 

Counsel providing legal support and counsel for all CNE’s commercial activities in Illinois.  7 

My previous experience prior to joining Constellation includes five and a half years at DLA 8 

Piper, LLP, a 3,600-lawyer law firm, specializing in energy and telecommunications law and 9 

regulation and four and a half years as an Assistant State’s Attorney, in the Illinois Cook 10 

County State’s Attorney’s Office, focusing on public utility law and regulation. 11 

 12 

Q. On whose behalf are you testifying? 13 

A.  I am testifying on behalf of CNE. CNE provides electricity and energy-related services to 14 

retail customers in Illinois as well as in 15 other states and the District of Columbia and 15 

serves more than 15,000 megawatts of load and more than 10,000 customers.  CNE holds a 16 

certificate as an Alternative Retail Electric Supplier (“ARES”) from the Illinois Commerce 17 

Commission (“ICC” or “the Commission”) to engage in the competitive sale of electric 18 

service to retail customers in Illinois.  CNE currently provides service to retail electric 19 

customers in Illinois  in the Commonwealth Edison Company, Ameren Utilities service 20 

territories.  CNE is a subsidiary of Constellation Energy Group, Inc.   21 

 22 

Q. Please describe Constellation’s interest in this proceeding. 23 
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A. CNE has an interest in participating in the instant proceeding as a supplier of electric power 1 

and energy to retail customers in Illinois, based on its status as an ARES.  Due to its 2 

expertise and long-time participation in the competitive retail markets in Illinois and 3 

competitive retail electric markets across the country, CNE will be able to assist in the 4 

development of a full and complete record to assist the Commission in its consideration of 5 

the Rulemaking. 6 

 7 

B.  Purpose of Testimony and Summary of Position 8 

Q. What is the purpose of your Direct Testimony? 9 

A. My Direct Testimony addresses the proposal of the ICC Staff (“Staff”) to make 10 

modifications to Part 280 of the Illinois Administrative Code (“Part 280”), or “the Proposed 11 

Rule”).  Constellation appreciates the effort undertaken by Staff to refine Part 280.1 12 

However, Constellation has concerns regarding Staff’s proposed changes to the payment 13 

priority, as described in the direct testimony of Staff witnesses Jim Agnew and Joan Howard. 14 

 15 

II. THE PROPOSED RULE ALTERS CURRENT PAYMENT PRACTICES 16 

Q. What is the current practice for order of priority for payments or partial payments? 17 

A. Currently, the issue of payment priority involving more than one electric (or natural gas for 18 

that matter) supplier is not covered by the current Part 280.  Rather, the situation of more 19 

than one electric supplier is better addressed through the applicable electric utility tariffs.  20 

Typically, in the situation where there are multiple suppliers of energy service, the payment 21 

priority for funds received is as follows: payment is first applied to any overdue charges 22 

                                                 
1  The failure of Constellation to address any other portions of part 280 or the Proposed Rules should not be 

construed as support for such other provisions and Constellation expressly reserves the right to address such issues 
or issues raised by other parties during any subsequent round of testimony and/or the briefing phase of the 
proceeding.    
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(utility distribution/delivery services charges, followed by supplier charges), and then applied 1 

to paying down current charges (utility distribution/delivery services charges, followed by 2 

supplier charges).  3 

 4 

Q. What does Staff recommend in the proposed rule? 5 

A. The proposed rule reads, in relevant part, with respect to partial payment: 6 

e) Partial payment allocation:  7 
1) A utility shall not apply payments towards any amount in dispute.  8 
2) In the event a customer submits a partial payment, the utility shall apply 9 
the payment first to those arrears that defer or eliminate the disconnection 10 
process.  11 
3) Absent a dispute or pending disconnection, charges for delivery services 12 
shall receive first priority over all other amounts due on a customer's bill.  13 
4) Partial payments shall not be applied towards non-utility, non-supplier 14 
charges before payments are applied towards utility and supplier commodity 15 
charges.  16 
 17 

The above language represents a departure from current business practices, as acknowledged 18 

by Staff in response to CNE Data Requests 1.1 and 1.2 (attached as CNE 1.0 Attachment 1). 19 

 20 

Q. Why is Staff recommending the change in payment priority? 21 

A. It is not clear.  Staff’s testimony on the issue does not discuss any potential problem that the 22 

language attempts to “fix”.  Moreover, CNE is not aware of any issue regarding competitive 23 

retail electric service in Illinois that would be the basis for a change in the Rule.  If the rule 24 

simply memorialized the existing business practice described above, CNE would likely not 25 

have any objection.  However, CNE is concerned about the language as proposed. 26 

 27 

III. THE PROPOSED LANGUAGE IS INAPPROPRIATE 28 

Q. What is CNE’s concern with the proposed language? 29 
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A. There are several concerns.  First, the proposed language fails to clearly set forth the 1 

payment priority for partial payments under various scenarios.  Second, the proposal places 2 

ARES at a disadvantage by appearing to require payment of all utility charges first.  Third, 3 

through the use of undefined terms and vague language, it places ARES potentially at further 4 

disadvantage through the payment to the electric utility of other bill items unrelated to the 5 

commodity of electricity or the payment of utility distribution charges.  Finally, all of these 6 

issues together will impact the products and services that ARES may offer, and the costs 7 

incurred by ARES in providing service to Illinois consumers, which will affect the prices of 8 

those products and services.  Ultimately, such a result will harm retail competition and 9 

customer choice in Illinois. 10 

 11 

 A. Payment Priority Has Not Been Made Clear 12 

Q. Why do you say that the proposed language fails to clearly set forth the payment 13 

priority for partial payments under various scenarios? 14 

A. Subsection (e)(2) of the Proposed Rule seems to presuppose that arrearages exist, though it 15 

is not entirely clear.  If the intent is to set forth the payment priority specifically as it relates 16 

to circumstances in which there are arrearages (which is appropriate), it should be made 17 

clear.   18 

 19 

Q. Why is that clarification to the intent of Subsection (e)(2) so important? 20 

A. Without that clarification, one may naturally look to (e)(3) next, which requires that delivery 21 

services charges shall receive priority over all other amounts on a customer’s bill.  Section 22 

(e)(3) could be read to require that all delivery services charges would be paid first (including 23 
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current charges), even if the customer had ARES commodity arrearages going back months 1 

that had not been paid to the ARES. 2 

 3 

Q. How does Constellation suggest that the proposed language be clarified? 4 

A. Constellation suggests that section (e)(2) clearly apply to arrearages, and that it include the 5 

order of priority given to ARES arrearages.  Similarly, Constellation suggests that changes be 6 

made to section (e)(3) to clarify that the section is to be applied to current charges, and that 7 

it also set forth the order of priority to be given to ARES current charges.  Those changes 8 

are set forth in the Conclusions and Recommendations section, below. 9 

 10 

 B. The Proposed Language Puts Competitive Suppliers At A Disadvantage 11 

Q. Why is the payment of all delivery services charges first problematic?   12 

A. It is problematic because the proposed rule inappropriately shifts a portion of the utility’s 13 

financial costs and risks on to the ARES.  The use of a hypothetical may be helpful in 14 

illustrating this problem.  15 

 16 

Assume that a customer takes electric supply service from an ARES and takes distribution 17 

service from the electric utility, and receives a bill that has charges listed as follows: $10 18 

overdue charges for distribution service, $40 overdue supply charges, $5 overdue charges 19 

from on-bill financing, $40 current charges for distribution services, $75 current supply 20 

charges, and $5 current charges from on-bill financing.   21 

 22 

Typically, the electric utility would get paid for any overdue charges, along with those 23 

belonging to an ARES.  If the customer makes a partial payment of $50, it would first be 24 
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applied to the $10 overdue charges for distribution services, then to the RES for the $40 1 

overdue supply charges.  However, under the proposed rule, if the customer makes a partial 2 

payment of $50, the entire amount would be applied to distribution services -- $10 overdue 3 

and $40 current), regardless of whether there is a dispute over the ARES commodity charges 4 

or whether there  is any  pending disconnection by the electric utility.  In such a situation, 5 

the ARES may go months without receiving any funds, while the electric utility has been 6 

fully compensated for all of its services. 7 

 8 

This puts ARES at significant economic disadvantage in two distinct ways.  First, unlike the 9 

electric utility, which may take affirmative steps against the customer to encourage payment 10 

through notification of a pending disconnection of service, an ARES’ only recourse against 11 

non-payment are to initiate collections, and ultimately return the customer to utility service.  12 

Initiating collections action may harm the supplier-customer relationship if it is still on-13 

going, while collecting the balance can be difficult to do after the supplier-customer 14 

relationship has been terminated.   15 

 16 

Second, in placing priority for distribution services over and above supplier charges, ARES’ 17 

risk of loss goes up substantially.  Utilities’ uncollectible experience is factored in to its 18 

revenue requirement in general rate cases, and the utilities recover based on that experience.  19 

The Staff Proposal shifts that risk of loss on to ARES, and unlike electric utilities, they  have 20 

no guaranteed right of recovery.  That increase in risk increases the costs of doing business 21 

for ARES, which necessarily translates into the rates that ARES will be allowed to offer 22 

customers.   23 

 24 
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C. The Proposed Rule Uses Vague and Undefined Terms 1 

Q. Please describe your third concern, regarding some of the specific terms that are 2 

used in the proposed rule. 3 

A. In setting forth the payment priority, the proposed language uses several different terms or 4 

phrases, none of which are defined in the proposed rule.  Specifically, subsection (2) refers 5 

to charges/arrearages “that defer or eliminate the disconnection process”; subsection (3) 6 

refers to “delivery services”; and subsection (4) refers to “non-utility, non-supplier charges” 7 

and “utility and supplier commodity charges”.   8 

 9 

CNE has two basic concerns.  First, the fact that the terms are undefined and not clear on 10 

their face actually creates confusion rather than provide clarity to customers and ARES, as 11 

should be the goal of any rulemaking.  Second, the proposed language would have the 12 

potential effect of providing payment priority for on-bill financing or other utility charges 13 

that are not related to the supply of power and energy all ahead of payments associated with 14 

an ARES’ charges.  Subsection (4) appears to refer to commodity charges as being the only 15 

charges of an ARES that gain payment priority over “non-utility, non-supplier” charges.  16 

However, an ARES’ charges may appropriately include charges beyond the simple 17 

commodity of electric power and energy.  For example, the supplier’s RPS obligation may be 18 

separate from the commodity charge.  Additionally, an ARES may charge the customer for 19 

costs that are related to the provision of power and energy to the customer but are not 20 

strictly “commodity” charges.  This is particularly true when a customer’s contract is for 21 

something other than a fixed-price product.  At the same time, Staff has taken the position 22 

that on-bill financing is a “utility charge”.  (See response to CNE 1.4)  The current language 23 

could be read to provide payment priority to electric utility on-bill financing charges before 24 
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reimbursing ARES for the costs associated with State RPS mandates and obligations.  There 1 

is clearly nothing which requires that on-bill financing costs be paid prior to power and 2 

energy services; to the contrary, the legislative intent was specifically meant to preclude such 3 

an absurd result.   4 

 5 

D. The Proposed Language Adversely Affects Competition 6 

Q. Ultimately, what be the likely impact from the change in payment priority, given the 7 

current language?  8 

A. The transfer of risk, made more problematic with vague and undefined language, will no 9 

doubt affect costs, but will likely affect access to products and services, as well.  These 10 

increased risks of non-payment or late payment being placed squarely on ARES will no 11 

doubt increase the costs to ARES, which must be calculated into the rates that ARES offer 12 

to end-use customers.  Much more fundamentally, these new risks may require ARES to use 13 

heighten credit requirements in determining whether or not to provide service to a 14 

prospective customer, and may ultimately affect whether or not an ARES chooses to offer 15 

services to a prospective customer.  At a time when the legislature and the Commission are 16 

concerned with and are actively engaged in expanding the benefits of retail competition to 17 

more customers, the proposed language, as written, could in fact hinder retail competition – 18 

not just impeding the development of new markets, but damaging those markets for which 19 

retail competition is currently robust.   20 

 21 

IV. CONCLUSION AND RECOMMENDATIONS 22 

Q. Please summarize your conclusions and recommendations. 23 
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A. CNE recommends that the language proposed by Staff be modified to better reflect the 1 

current business practices, which are working well and are understood by current market 2 

participants. Additionally, CNE recommends that the section on partial payments use 3 

language that is internally consistent, and is generally understood within the energy industry.  4 

To that end, CNE recommends that the proposed language be modified as follows: 5 

 6 
e) Partial payment allocation:  7 
1) A utility shall not apply payments towards any amount in dispute.  8 
2) In the event that a customer submits a partial payment when arrearages 9 
exist, the utility shall apply the payment first to those arrears that defer or 10 
eliminate the disconnection processdistribution/delivery services charges.  11 
Any remaining funds from the partial payment shall be applied to supplier 12 
power and energy charges.  13 
3) Absent a dispute or pending disconnectionIn the event that there are no 14 
arrearages, charges for distribution/delivery services shall receive first priority 15 
over all other amounts due on a customer's bill.  After current 16 
distribution/delivery services charges are paid, funds shall next be applied to 17 
supplier power and energy charges.    18 
4) Partial payments shall not be applied towards any other charges until all 19 
distribution/delivery services and power and energy charges are paid in 20 
full.non-utility, non-supplier charges before payments are applied towards 21 
utility and supplier commodity charges. 22 

 23 

Q. Does this conclude your testimony? 24 

A. Yes, it does.  25 


