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REPLY IN SUPPORT OF THEIR MOTION TO STRIKE 
 

 The People of the State of Illinois, by Lisa Madigan, Attorney General, moved to strike 

portions of the Surrebuttal Testimony of Timothy McCallion, now found at Verizon 2nd 

Corrected Exhibit 11.0 at pages 4-5, lines 67-94, on the grounds that Mr. McCallion included 

new issues on surrebuttal that it could have, but failed to raise in Verizon’s Rebuttal Testimony.  

Verizon mischaracterizes the portions of its surrebuttal testimony that the People of the State of 

Illinois and the Citizens Utility Board move to strike as responses to Dr. Lee Selwyn’s rebuttal 

testimony.  In fact, the portions in question are supplemental arguments to the arguments made 

by Verizon in its own Rebuttal Testimony, and do not respond directly to Dr. Selwyn’s rebuttal 

testimony.  The testimony found at pages 4-5 of Verizon’s Second Corrected Surrebuttal 



Testimony of Timothy McCallion should be struck from the record as beyond the scope of Dr. 

Selwyn’s rebuttal and prejudicial. 

ARGUMENT 

Verizon argues that Dr. Selwyn’s assertion that his proposed conditions would create no 

change in risk allocation between Verizon and Frontier is refuted directly by the Surrebuttal 

Testimony in question.  (Verizon Response to the Motion at 2-4).  However, the testimony in 

question addresses the “fundamental economics of the deal,” rather than the risk allocation 

between Frontier and Verizon and between Verizon and its shareholders once the deal is 

consummated. (Verizon Response to the Motion at 3-4).  Verizon confuses Dr. Selwyn’s 

discussion of the allocation of risk between Verizon and its shareholders with the more general 

risks associated with the negotiation and consummation of the deal itself.  Id.  The latter type of 

risk was not addressed in Dr. Selwyn’s Rebuttal Testimony.  It could have been raised by 

Verizon’s witnesses in rebuttal testimony if it were to be included in the record.  

The assertions made in Mr. McCallion Surrebuttal Testimony did not directly address, let 

alone refute, Dr. Selwyn’s statements in Rebuttal Testimony. Dr. Selwyn discussed the issue 

raised by the companies in rebuttal, i.e., the “allocation of risk” between Verizon and Frontier 

and noted that contrary to Verizon’s contention, his recommendation had no effect upon the 

allocation of risk between Verizon and Frontier, but instead only affected the allocation of risk 

between Verizon and Verizon’s shareholders.  AG/CUB Ex. 2.0 at 9 ff.  By contrast, on 

Surrebuttal Mr. McCallion raised the “fundamental economics of the deal.”  (Verizon Response 

to the Motion at 3).   Although “allocation of risk” may be fundamental to the negotiation of a 

deal, issues associated with tax status and consequences are not related to the risk allocation 

discussed in either the companies’ nor Dr. Selwyn’s rebuttal testimony.   See Verizon 2nd 
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Corrected Exhibit 11.0 at 4-5, lines 67-94.  In addition, even with the “corrections” to Mr. 

McCallion’s testimony filed with Verizon’s response to the People and CUB’s motion, it is clear 

that Mr. McCallion is not a tax expert1 and his comments on tax issues is beyond his area of 

expertise.  

Dr. Selwyn made no modifications or revisions to the recommendation presented in his 

Direct Testimony (AG/CUB Exhibit 1.0) in his Rebuttal Testimony (AG/CUB Exhibit 2.0).   

Any concerns regarding the effect of Dr. Selwyn’s proposal on the “fundamental economics of 

the deal” were apparent in Dr. Selwyn’s direct testimony and should have been addressed in the 

Joint Applicants’ December 14, 2009 rebuttal testimony if such concerns were material to their 

position.  It is inappropriate for Verizon to amend and expand the arguments it made in its 

Rebuttal Testimony simply because Dr. Selwyn continued to defend his proposal on rebuttal.   

 Verizon further claims that its surrebuttal is justified by ICC Staff witness Samuel 

McClerren’s discussion of possible legal issues associated with changing the deal between 

Verizon and Frontier, including the proposed conditions made by Mr. Selwyn.  Verizon 

Response at  4.  Staff’s testimony makes no difference in determining the appropriateness of the 

Surrebuttal Testimony in question here.  Verizon admits that Mr. McCallion is merely agreeing 

and “elaborating” on the testimony offered by Mr. McClerren. (Verizon Response to the Motion 

at 4).  Rebuttal testimony, whatever the source, should be treated as one-in-the-same.  It is not 

acceptable to “elaborate” on one’s own rebuttal testimony in surrebuttal testimony, and the same 

should hold for “elaboration” of rebuttal testimony submitted by other parties.  To allow 

otherwise creates incentives for the parties to withhold arguments with the intention of 

                                                 
1  Mr. McCallion amended his Surrebuttal Testimony to say:   “I am responsible for Verizon’s corporate interests 
including regulatory affairs, community relations, and government affairs” in various states.  Verizon 2nd Corrected 
Exhibit 11.0 at 2.  He also stated that he has a bachelor and master’s degree in business administration from Gannon 
University. Id. at 1.   
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presenting them at the final stages when there is no opportunity for proper or scheduled response, 

as Verizon did here. 

CONCLUSION 

 WHEREFORE, the arguments made by Mr. McCallion in his Surrebuttal Testimony 

existed at the time of, and should have been included in, Verizon’s Rebuttal Testimony.  The 

content and timing of Mr. McCallion’s reference to tax issues in his surrebuttal testimony are 

inappropriate under these circumstances.  For the reasons stated above and in their Motion to 

Strike Portions of the Surrebuttal Testimony of Timothy McCallion, the People of the State of 

Illinois and the Citizens Utility Board request that the Commission strike and exclude from the 

record the testimony found on pages 4-5, lines 67-94 of Verizon’s 2nd Corrected Exhibit 11.0, 

and for such other relief as deemed just and reasonable.     

Respectfully submitted, 
 
People of the State of Illinois 
Lisa Madigan, Attorney General 

 
 By:  

 
Senior Assistant Attorney General 
 Public Utilities Bureau 
 100 W. Randolph St., 11th Fl. 
 Chicago, Illinois 60601 
 Telephone: (312) 814-1104 
 Facsimile: (312) 814-3212 
 E-mail: ssatter@atg.state.il.us 
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      Citizens Utility Board 
       
      By:  

       
      Kristin Munsch, Attorney for CUB 
      309 W. Washington St., Ste. 800 
      Chicago, Illinois 60606 
      Telephone: (312) 263-4282, ext. 113 
      Email:  KMunsch@citizensutilityboard.org 
 
 
January 13, 2010 
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